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43th wenden, 1798. OR. ttt; 14 F : * 1792. 

. LL LAM: ADAM $ Fn letters patent conflituting Arrtoznzr 
the Maſter and Wardens of the Hatordaſters Company .; A e e 
body corporate, to be; called Governors. of the Poſſeſhons : and Tonga. 
Revenues of the Free, Grammar School of Newport, as trulſecs "OP", OP 
of that charity, of, which. he was founder, 9 hey wete em. ed = 
powered to purchaſe: for the maintenance of the charity lands of a charity, 
not exceeding gol. per aunum. By indenturk of 26th Novem. Jag ben n, 
ber, 1686, reciting the letters patent, he conveyed to that Car to part of the 


poration in fee an eſtate of about. 2007. per 2 for the main- — be let 


»s for a certain 


aritable uſes. term, ſubject 


1 


By another indenture executed the next day, the manner, in 32 
which the ſchool was to be maintained, was Tpecified ;* and. a a the expira 


tion of the 
fund was appropriated to that purpoſe, 125 to the maintenance . 


and payment of an uſher; and ſome 6ther charities were Alſo plu wh ts. 
ſpecified; and a fund was appropriated to each. The whole . 


ſum required ſor theſe purpoſes Was 175¹. per anmm _;_which cbarity under 
ſum the truſtees were directed to apply out of the rents and 


the general 
nc 24 to 


profits to the ſeveral purpoſes ſpecified. Full power was re- 
| ſerved tu the founder daring his life to order and govern the 
ſchool, and the lands, poſſeſſions, and revenues, granted and to 
de granted to dhe governors... A power was alſo given to him 
to make Jeaſes ne ſeruing 1780 peb annum or more, all taxes paid, 


_ and.to/xeceive-the/rents, and to cut and carry away all timber 


0 his mepherr. Luke lier for 22 years at a rent of 175/. ; 


o — 


and underwood, and to diſpoſe of the ſame by will. The 
founder in oonſideration of LM and affaction demiſed the eſtate 


l leafe Was aſterwards ee. 2 his will 1 10 1650 the 
Ves. II. enn | B . | - founder 5 1 i * 


„„ 
785 1792. VF | 
x— ſame leſſee for a reaſonable time at the ſame rent. The will 
Genet alſo reciting the power reſerved as to the wood gave every part 
3 of it to the Maſter and Wardens and their ſuccefſbrs for ever, 
nm and directed, that if a good price could be had, they ſhould 
cut and ſell as much, as would amount to 400% or Sl And 
6. lay out the produce in land to be ſettled upon them and their on 
ſucceſſors for ever, “ tor the better ſecuring and more ſure 2 
payment of the ſeveral. ſums of money appointed” byghe 
. teſtator to be paid to them for the charity, ſufficient care being 
taken to leave competent wood growing for neceſſary repairs ot £ 
the houſes and buildings, and ſuch other occaſions as the Maſter 
and Wardens ſhould from time to time think fit to be expended DAM 
__ andiatedan and about the premiſes. It was provided, that in * 
Caſe any ſums ſhould fall in by negle of duty by any of thoſe, 7 
Who were to take beneficial intereſts; they ſhould go in the 
Aame way for: the benefit of the charity. It was alſo provided, 3 
"uh; _ hat the corporatiqu ſhould-viſity and the expence of the viſi- 
or Wo tation, and alſo any loſs, which Thould ariſe, ſhould be defrayed 
a out of the funds appropriated to certain of the charities. After- 
_  waxds by act of parliament 1660 this eftate was exempted from 
All taxes. The teftator died in 1661. The corporation renewed 
the leaſe to Luke Ju/tite at the fame rent for 70 years. | That 
- leaſe expired in 1784; at which time the value of the eſtate 
being very much increaſed, the heir at law claimed the rents 
and profits. beyond 175}. per annum, upon Which an informa- 
tion was filed for the SORT The Wer mage no claim « on 
+ Aheir own account. 5 1 Na | 


by 3 1 31 1. 


8 . 16 appeared a of che heir, that the founder had 
= formerly ſettled another eftate previouſly to the ſettlement: of 
4656 upon this charity; and provided, that if any money 
ſhould ariſe by fines, it ſhould go to increaſe the charity: but 
that afterwards being apprehenſive, that the eſtate ſettled. was 
not ſufficient, and wiſhing to purchaſe one more contiguous, he 
purchaſed and ſettled the eſtate compriſed in the deeds of 1656: 
and the eſtate firſt ſettled: was Yeecred to be reconveyed on ha 
2 eee that the W was ot en, e 
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Attorney General and Salicitor General for the Clarin TOR 
All theſe caſes reſolve themſelves into matter 6f intention; 


8 and * — here 18, whether it was not the page . 
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on, what gone ſhould Have any advantage from this but the 


c "The heir afnmilates it to à deviſe to the corporation, = 
e With a rent- charge, and meaning a teſufting truſt for Arroaser 
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tenti 


him: but the expreſſions uſed ate not applicable to that: nor 
ars the heir, executors; or admmiltrators, noticed in any of the 
inſtruments. The wörds in the reſervation of the power are 
very firong. 'He'had in'view, that the revenue ſhould be 178“ 


per anmm or mote; ke thought it not improbable, that a 


greater ſum might be obtained for it. He thought, the charges 


tioned,” and not"exaMy that ſum; and therefore be directed 
au abatement in reſpect of them. In all' caſes, where the form 
eiven to a chriz; comes up to the amount of the eſtate at the 
time, it is taken as the clear purpoſe, that the whole ſhall go 


179% _ 


- 
* 


Gunnnar ' 


Vs 4% 
Tounzs.' 


to thecharity, upon this principle, that where the founder takes 


notice, that the ſum yielded dy the land at the time of making 


the' will or deed amounts to the ſar, he intends to give, that 


Ereumftanee excludes the ien or any furplas; and he is ſup. 


poſed to mean to ehen che whole! 80 he dees here he 3s 


anxious to make an auxiliary fund, full as much, us where he 


takes notice, that the fünds are exactly. commenfürate to the 


parete The caſe ef Thieford Sele 8 Go, 130. is the fir 


upon the ſübject. There a ſurplus was adjudged to go to in- 


creaſe the charity from the intent of the teſtator, that the whole 


ſhould go to 
provement of rent; and is ſimilar to this in principle. Arnold 


V. the Attorney General, Show. P. C. 22. was a caſe of a different 


kind for it did not turn upon the identity of the ſums: but 
_ double the ſum limited to the charity was yielded by the eſtate. 
Upon the appeal it was argued, that the ſurplus ſhould go to 
the heir, becauſe it was different from the caſe of Thetford School, 
as there was no accidental increaſe ; but the teſtator muſt have 


Anown, that there was a ſurplus. That puts out of the queſtion 


2 the circumſtanc of the identity or non-identity of the ſums at 
we täte but Teſts it entirely upon the intention of the teſta- 
tor. The decree” in Chancery for the charity was affirmed in 


the Houſe of Lords. That caſe is an anſwer to the ohjection, 


_ that as the teſtator kyew what the eſtate produced yearly, he 
knen there was 2 ſurplus. Here the intention is. that the eſtate - 
wall go'to the charity; aud he was anxious to increaſe it. In 

e Attorney Gozral v. the Mayor of Coventry, %. Fern. 39), as in 


this cate, nothing was faid about the furplus ; and the corpo- 


- 
* Fs N C) 


the charity. That was a caſe of a gradual im- 


1792. 


—— 


deen de eee 


"and were the truſtees :- but there was this farther. n 
in that cafe, that the corporation had themſelves, contributed 


Feen part of the money. The Court of Chancery was of opinion, 


9 


erte 


e wood being a profit of the 


that the ſurplus. ſhould go to the corporation but that decree 
was reverſed in the Houſe of Lords; and all the rents and 
profits were decreed to go to the charity, 2 Bro. P. C..ag6, The 


anſwer. of the heir aſſiſts the. charity by ſhewing the teftator's - 


intention in-their favour in ſubſtituting a better eſtate for that, 
which was originally ſettled. If it is obje&ed, that the teſtator 
N of a rent, and not of an eſtate of that value, it 


may be ſaid, che eſtate might yield in grofs rent 2004. per ann 


and yet when he had diſtributed 1754 per amm in charity, 


he might think, he was ſpeaking of the ſame ing by both 
expreſſions. - But he has himſelf adverted to encies, 
which might diminiſh the value of the eſtate. It would have 


been very eaſy to havegiven this eſtate to his heir charged with 
a xent, if that 


pad been his intention. It the Court is of opi- 
nion, "that the. land 3tſelf ought to be applied, the ture cutting 
land ought to be applied in the 


ſame way as well as any ther profit. There is in theſe inſtru- 


wen, and the act of parliament of 4660 that. ſpecies.of proof, 


that the whole eſtate, notwithſtanding the increaſed value, was 


e uſes, ene eee, en, * 
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an of if p43 T . 10 bay pas. "the 121 to 
Rate the "ground, of bis reſulting truſt. 1 think, this perſon, 
Having "thought. fit. to Ry to truſiees for ſome charitable 
Be" had it in,contempl lation to reſerve the rents and profits 
te 1751. ger amm 10. himſelf for lite, and to make a be- 
nefcia) leaſe. of, the, eſtate to his nephew, af that that ſhould 


* 


be extended to his own lite and a long period aſter in fayqur of 
| His nephew, his: executors, adminiſtrators, and aflignl# "That ex- 


<luges All polfibiliy of an intention in favour of the heir, who 
mult. be very remote after the expiration of that leaſe. The 
obly ound for Him therefore. i 1s A necellary reſulting truſt : 


but there is yo ſuch necefſity.; for the dodtritſs of the Court is, 


that with. Te ard to improved rents going. beyond, the. preciſe 


"TT & &. 


Tam originally x deſtined for the charity they ſhall go to the 


ET” 


0 Ps ER hey: 2 SUPRA intent El beat. * is the 
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Ways 
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conviction upon it. 


| | Enſesiiy'Chineery. 
way, in eh it ſtrikes me at n but Lam very open: to 
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AE a of 
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Mr. 8 Mr. 6 4 
The only manner, in which the intereſt of the 1 heir; is to be 
mate is not from any particular intent in his favour; for 


al 730 
. 


— — | 


- '., Arronney” 
; hc age 


Tossa. 


the circumftances ſhew, the teſtator had no ſuch intent, but 
upon this principle, that by ſome means the teſtator has in theſe 
various inftruments omitted to difpoſe of a material furplus, 


which omiffion gives it by act of law: to the heir, who may 


claim every thing not diſtinctly and plainly given away from 


him; and who. would in this caſt be entitled, even if the teſta - 
tor had given him one ſhilling, according to the vulgar method 


of denoting an intention to give him nothing. The toeſtator 
has diſpoſed of the rents and profits to the amount of 178“. 
but the queſtion is, whether he has diſpoſed of the ſurplus in 
expreſs. terms or by implication-and neceflary infereace amount. 


ing to moral certainty.” The firft 'deed paſſed the legal eftate 


to the truſtees, who admit, they take no beneficial intereſt. I 
may confirue that inſtrument as incorporated in that of the 


next day; and conſider them as a common conveyance to the 
uſes of the laſt. It is clear, that by the laſt deed he did not 


diſpoſe of the whole, and as the corporation admit they bave 


no beneficial-intereſt, they were truſtees of the ſurplus for him; 
and it was competent to him by a ſubſequent inſtrument to 


diſpaſe of it. That ſeems to be underſtoad on the other ſide; 


and therefore the will makes a neceſſary part of their caſe. The | 


direction declaring the uſes is, that the truſtees ſhall pay out 


of the rents and profits the ſeveral ſums mentioned. The con- 


ſideration of the leaſe to his nephew, Which is expreſſed to be 
or natural love and affection, marks, that at that time he was 


perſuaded, there was a beneficial intereſt reſulting to himſelf, 


which he could communicate to his nephew for lave and affec- 
tion. Then be well knew, there was a conſiderable ſurplus. 


Has he diſpoſed of it? Not by the will; far that does not touch 


it at all; but proceeds upon the expreſs power to make leaſes 


at that ent of 178“. The particular proviſion, that ſi:ms, which 


ſhould fall in from neglect of duty, ſhould go to the charity, 


furniſhes the heir with a ſtrong argument; as he made no pro- 
, viſion for the ſurplus. It was natural for him to ſuppoſe, the 


. ſurplus would be very ſmall ; and therefore probably it eſcaped 


bis attention. I admit the conclufiod from rhe caſes; for where 


7 


r | 0 | there 


"IO 


1492. there is a clear intent that the whole ſhall go to the cha- 
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- rity, it ſhall take place notwithſtanding thoſe circumſtances 
Amwroznzry of variance between the eſtate and the ſubjects to be provided 


GENERAL 


Amb: 190. Lord Herdwicke remarked, that at the time the caſe 
of Thetford School happened the idea of a reſulting truſt for the 
heir at law had not been taken notice of, Formerly it was con- 
fidered as a diſpute between the truſtee: and the charity: now 
the truſtees make no claim. In this caſe the firſt inſtrument 


inſtrument declaring the uſes falls ſhort of the intent. The Attor- 


nmney General v. the Mayor o, Coventry! 18 diſtinguiſhable; as the cor-. 


- poration were not baretruſtees} but furniſhed part of the money; 
As to the exemption of the eſtate from taxes; if the eftate was 


- meant as a ſecurity, that exemption might have been equally' 


obtained with a view to that. I agree, the only thing; he had 


in contemplation, was to ſecure that charity. His words as to 
the eſtate to be purchaſed are, that it ſhall go, not for the eſta- 
bliſhment of the charity; but for ſecuring the payments. There 


is nothing to ſheto, that that eſtate was to go to theſe charities. 


The only thing touching that is the power and the exWtion of 


it by the will; which only ſays, the eſtate ſfiall be a ſecurity. 


Every prior fu fan nd muſt be applied, before that eſtate is reſorted 


- to. The heir then- will take it ſubject to be called upon to 


that extent. That will apply a ortiari to the reſt of the wood; 
which certainly is not diſpoſed of. Upon the authority of Lord 


- Holt, 2 Vern. 400, if a man has land to the amount of 40l. per 
annum, and he gives to a charity A0. per annum out of the rents, 


and the rents increaſe afterwards to 1004.” per annum, the cha- 


rity ſhall have only. 401. per- annum. At the time this deed was 


executed the founder had not made up his mind, Whether 


the charitable purpoſes ſhould- extend beyond 178. per annum, 
or not. He has provided for the expence of the | viſitation, 


though he has taken no notice of the ar out nd > at 


| chat mi NI Have been provided for. 
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* for. In Arnold v. Allorney General, in fact the whole of the 
Toms. then known profits was not diſpoſed of; but the Court pro- 
cCeeded on the idea of not only irreſiſtible inference, but that 
there were actual words. In the Atlorney General v. Johnſon, 


marks an intention to diſpoſe of this for the charity: but the | 
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Lord Commiſſioner EyRs, SEEPEIT ON 1; 121 100 5 of 


No: we muſt i in confiruing an 1 conſider the whole Vacon 
context (0. He wüs referring to his power to make a leaſe Amun 
reſerving a rent of 175/,. Therefore it was abſolutely neceſſary. Tons. 
for him to make a proviſion for that viſitation; for there could tnfroments 
be no ſurplus. Independent of the laſt deed I think, in conſe- 1 5 why 
quence of the original donation to theſe perſons as governors of — 

the revenues and poſſeſſions of this ſchool, every thing not gifs 
poſed of by the ſubſequent deed would be to be diſpoſed of. by 
the former. Is it not the more natural conſtruclion to ſuppoſe, 
be had by the firſt given the Whole to the charity, and by the 
ſecond ſpecified certain-purpoſes, leaving the reſt to ſtand upon 
the former deed? You conſider the whole truſt as reſting u n 
the ſubſequent infirument, and not as declared by the firſt. Is 
it a clear cafe, that if there is A reſulting truſt for any one as | 
to the produce. of the titaber, it will be for the heir ! in prefer- 
rence ſo the executor? The goo. laid out was perſonal eftate 
directed fo to b laid out; if fo directed for a particular tru 
and wary is „ "vp beyond that, would the heir take in? 
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" "Tora moge; Wil Jon 838 A . and ſaid, he 0 
lected a caſe, where a deviſe of money; to be. laid out in land N 


B97 void IF: the mortmain act; * the wg did not take it. 5 
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Mr. Milford. 59 114 T3E $832 e 
N principle 5 that 5 A HOO directe uren to be 

converted fam perſonal to real, he is underſtood to intend, 
that the pfoperty fo converted ſhall” in future he conſidered 
as real; and therefore if any thing reſults, itſhall go to the 
heir. JJ ͤ T1750. 0602 8 1s: 


e a; ad Mr. Lil Py the De, 


ok lands to be purchaſed with the produce c of part of the 
8 a to . pig intended as a ſecurity for the 
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ſums given to the charity, were not to ny in the hands of the- 


heir, but of the truſtees. . 2 B 


11 


we cone fr the ans w + then re by the Court 


N 160 T5. % 3 > 
* by : . : 


"Lord eh was wy | 2 
"F this no doubt as to the claim of the bett. that 3 it is con- 


trary to the intent of the founder and all the parties, as the 
intent is to be collected from the ſcope of the inſtruments. 
What they have done has introduced a little difficulty from the 


anxitty be the. founder to make a provifion for ſome of his 
relations coriſiſtent with the truſt. The import of the fitft deed 
was to ſettle the whole charity fund upon the charity: in order 
to Which he granted this eſtate to this new corporation, which 
is merely a corporation for this one purpoſe, as governors of 


= 


come to this. Court to have the charity planned out. But by 
the inftrument of the next day it is plain, that it was under- 


ſtood. by theſe parties, that he ſhould be at liberty to reſerve to 
himſelf the diſpoſition of the rents and profits of the whole 


_ eftate during his life, paying out of them 175}. per annum diſ- 
tributed in patticular parts of that charity, which was the gene- 


ral ohject of the former deed, with ſome ſmall additions. It 


is plain, that it was the intention and underſtanding, that he 


the revenues and poſſeſſions of this ſchool, If it had reſted 8 
* there, all, that would have been neceſſary, would have been to 


was to de at liberty to do that during his life, and alſo to make 


a beneficial Jeafe for ſome friend or relation, provided he took 


Care to reſerve 4s much 'as the particular Tum ſpecified in the 
deed, and as much more, as he pleaſed. The TY is, he did 


make a leaſe to this relation reſerving the ſurh" ſpecified ; and 
_ was defirous, that ſhould continue as long, as that relation and 
1 family ſhould. be exiſting to have the benefit of it, and 


_. during; that time the charity could receive no improvement, 


becauſe there was no fund beyond that. When that object was 


8 an end, then the truſt ceaſed, as far as reſpected the con- 
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finement of them to that ſum ; and then the remainder of the 
. deed would be to be executed. Therefore there was no inten- 


tion in favour of the, immediate heir; much lels in favour -of 
A remote beir; and it was not argued upon the ground of ſuch 


Intention, but upon the idea of an omiſhon, and a neceſſity for 
ide Court to "FOE: all beyond. the tym - to the heir, 
8 
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Ka Peel there is no - 3 to take it. But in the firſt 


ſupporting this charitable ſchool. The ſurplus: does by the 
conſtant rule of this Court reſult to the charity; who take 
"the benefit by enlargement of the original truſt, or in ſome 


the neceſſity of this claim for the heir at law fails; for it is 
eaſy to diſpoſe of this for the benefit of the charity; and the 
beſt way ſeems to be by enlarging the payments. The whole 
eſtate therefore is the fund, which is granted, and the fund 
directed to be applied, with this difference only, that the founder, 
and thoſe, to whom he granted the fund, bave agreed, that the 


It is ſtill the Whole eſtate, Which is given to them, but arranged 
ſo as only to produce a preciſe ſum, while that leaſe continues: 
but that does not preclude the charity from having the benefit 
of it, when the leaſes are expired, and the fund is increaſed. 


violate the intent and diſappoint the charity, by decreeing 5 in 
his favour, Therefore it muſt be declared, that there is no 


account for the rents and profits with juſt allowances ; and the 
Maſter muſt prepare a plan for the application of the ſurplus, 
having regard. to.the directions of the founder. : 


N 
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3 = ** ES —— — | 
5 11 | * ; | a | of 
„ %% Ex: parte WRIGHT... 


17th November, 1792. 


- cnnorros. three years and a half after * received: 
a dividend under a commiſſion of bankruptcy, refunded. 
the dividend, brought an action againſt the bankrupt, and held 


might be Riayed. 


5 (a) Attorney General v. Sparks, Amb. 206;: 2 | s 
e argument ofthis . 


other way under the authority of this Court. That being fo, 


21992. 


"deed there are other objects, vis: the general purpoſe of wo 


ArTTornzy 
Grenzzar 
. 
Touuxx. 


whole for a certain time ſhall be limited in point of proquce. 


There is no neceſſity for giving it to the heir; and we ſhould 


truſt for the heir; and the truſtees claiming nothing, muſt. 


. Logs Commiſſioners 2 and Wilfo were of the Si | 


"Creditor three 
cars and a 
alf after re- 

ceiving divi- 

dend on re- 


him to — The Jukrypt Son, that the Proceedings funding per- 


mitted to pro- 


ceed at law 


* againſt bank- - 


rupt; ſo 


-againft bail 
put in after | 
the commiſſ. 
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199% . Wit for the Beto „ 
—— 


8 „ the general rule is, that 4er may, upon re. 
Wuezr. funding the dividend, proceed at law, there ſis a difference as 


if ſurpriſed to bail. In the bankruptcy of Lowe, 2 Black. 1317, the very 


where after 


bail put iv point aroſe. That was an application by the bail. In this cafe 


plaintiff ſub- 


Fitted to the the bankrupt is a party to the ſuit at law; and the bail might 


commuton, come upon him; therefore he is directly and materially inte- 


on which ac- ©; 


count they reſted ; and is right in his application to this Court to relieve 
negleQed to 


forrendertheir hi mſelf from any irregular * by which he may be Peehu⸗ | 


MEL IK 
ſconded. == 
- Mr. Stanley fr the Creditor. 


This application 1 is the firſt of the kind ever Bs in bank. 
ruptcy. The rule is, that upon refunding the dividend the cre- 


ditor has a right to proceed at law either againſt the bankrupt 
IT or the bail. In the caſe cited there were particular circum- 


then thought they had no farther occaſion to look to the man; 
and he ran away. Beſides in that caſe the application was to 


. been here. This is quite irregular. 


| | 7 | Lord Commiſſioner ASHHURST. | 
I rather think the creditor having taken no ſtep for three 


years and a half, ſuch a length of acquieſcence ought to be con- 
 Aidered as an election, and ought to bind him. Bail are favoured 


in all courts; and therefore it is ſtronger when conſidered as 


1 againſt the bail than as againſt the principal. But. as Lord 
_ Commiſſioner Wilſon is of a different PS it will be al 
= look into the caſes. Ca Ss 


Tank Commiſſioner WILSON. a 
Ihere is this difference between-this 8 and the caſe 1 

In the latter the action was brought, and the bail put in, before 

the bankruptcy ; and after wards the debt was proved, and the 
creditor acted under the commiſſion. The bail were then at 
flirſt in a ſituation to ſurrender their principal: but they never 

A thought of taking him up and ſurrendering him, becauſe as the. 
+ , +» «creditor, was proceeding in another way, they thought, they had 
\i 1 occafion. to lock any farther after him. Then the principal 
__ Tan away. Upon that the bail went to the Common aan and 


Ws | 88 ſaid, 


ſtances: the creditor had ſubmitted to the commiſſion; the bail 


- the Court, in Which the action was brought, as it aht to have 
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ſaid, it was very hard upd hiv; for if they had "REM the 155. 
creditor would have proceeded in the action, they would have — 
ſurrendered the principal. The Court would not allow the Wenger, 
plaintiff to proceed againſt the bail, becauſe he had lulled them 
to ſleep. But in this caſe the action was after the bankruptcy; 
and therefore the bail knew what they had to look to; and 
| there is no ſurpriſe upon them; for they knew the plaintiff 
meant to proceed in the action; and the length of time makes 
againſt the bankrupt ; ; for he 292 to have n his certi- 
fleate. f. | 0 


Lord ne Bars FEA chile EW 8 declared 
himſelf of the ſame opinion with Lord Commiſſioner / igſon, 
tbat this caſe muſt be determined upon the general rule, hat 
_ a (creditor refunding a dividend may proceed at law ; and that 

in the caſe cited there was good reaſon for not ſuffering how 
to e, pain Wo bail, that they ſhould not be ſurpriſed. 

x 5:51,  - Petition: Glimifled. 4 


As to coſts Lord commiſſioner Eyre ſaid, he never knew ue Colle on - 
an inſtance of coſts veins ah an en to Pat A party ETD to 
to has * e | election. 


Joxzs v. TURBERVILLE. 


e . 20th November, 1794. 
. }; 5 2 I. "TiO: 


. , Wilson e, . 


pewter N WILLIAMS by bis will charged all his Poyment of 
eſtate generally with debts and legacies. The bill was ſumed after 
brought by the ſecond huſband of a legatee after her death, —_ — i 
' againſt thoſe in poſſeſſion of the eſtate. This bill was reſted demand. 
on the ground of preſumed payment arifing from the length of . 
time, which had elapſed without any demand, which was above e 
forty years, and becauſe the repreſentatives both real and per- re 8 
ſonal, and all the perſons, who could throw any light upon eee 
the queſtion, were dead. The plaintiff to rebut the preſump- onen not 
tion proved, that one legacy of ten guineas was not paid. He obtain a de- 
alſo proved an application to Catherine Williams, one of the de- 22 44 


tendants, about thirteen 3255 , upon Which ſhe acknow- — 0 — they 
i N . 


— 
- 


- 


1792. Del that ſhe knew; the legacy had not been paid, and Won- 


In of | 
* = no. her anſwer ſaid, that when called upon ſhe. auſwered, that ſne 


| 2 would have: nothing to do with it; and if they troubled her, 
* they muſt take the conſequences. The relief, prayed againſt her 


. ceived. 


* 


— Cbanterp 


— dered, they did not proceed againſt her huſband for it; but 
RE doubted only, whether ſhe or the other defendants were liable 


' Tuxzsx- to pay the legacies; - which ſhe and her attorney thought a pro- 
per ſubject for the opinion of -counſel.” . Catherine Milliamt by 


was given up at the hearing; as it turned out, that ſome leaſe- 
hold property, in reſpect of which ſhe was made a party, and 

which was conſidered as part of the teſtator's perſonal eſtate, 
- was not ſo; but was bound by a * 4 he * not 
power to. charge it. e . | 


bh. 


"The plaintiff alſo offered to read the evidence of ſome bond- 
_ « creditors, that the debts due to them were not ſatisfied. All 
the other evidence was hearſay. They excuſed the length of 
time by alledging ſeveral infancies in * .who 1 — 
«© of * eſtate. 


1 — 


a ＋ 
5 4-5 


- Solicitor Wee 1 Mr. Mitford, and Mr. Stariley, far” he De 
onde objected to the evidence of the creditors, as intereſted 
in the event of the ſuit, becauſe their teſtimony would go to 
obtain a decree, in conſequence of Which they would have a | 

right to be paid; as the debts muff be paid before legacies. 


Mr. Mansfield: and Mr. Stratford for the Plaintiff. 


The e in this cauſe will not put thoſe creditors in a 
better ſituation, than they are in now. They muſt go before 
2 «the Maſter, and there make out their debty, it they can. 


on "a The: Court was of * the evidence could heal be 7 re- 


Fur the Bau: | Ty | 
Ik this hill 5s diſmiſſed, the plaintifft is Abet bene det if 
be is permitted to go before the Maſter, he will have the oppor - 
tunity of rebutting the preſumption. - Any thing, that will raiſe 
a doubt in the Court, is ſufficient to induee them to decree an 
account. It is not uncommon for guardians on application "= 
payment to defire the party applying to wait, till infants inte- 
eee * ee "=p > 


*% 


>, 
* 


cane in Chancery. = "a 


Five the Me OREN „ e W197 , agg; 
After ſuch a number of years has elapſed, the ties, * ag 
4588 all parties, who know any thing of it, dead, and the papers. 
probably deſtroyed, it "would be the greateſt injuſtice to allow Rk 5 
the legatees to come for their legacies with intereſt againſt par- | 
ties, who have always looked on the eftate as their own. It is 
not Rated, why a demand was not made ſooner. The evidence, 
5 ae a demand was made, as it was not proceeded in, is a proof, 
that it turned out to have been ſatisfied. "Payment has often 
been prefumed upon length of time alone: here there is alſo 
the want of a demand on the perſons, on whom it onght to 
| have been made. The rule is, that ſome reaſon ſhall be aMgn. - 
ed to raiſe a preſumption, that the party had a ſufficient ground 
for not proſecuting the claim; elſe the Court will preſume it 
ſatisfied. In Lewis v. Lord Teynham before Sir Thomas Sewel 
payment of à legacy was preſumed aftePAbout tnrty Years, no 
W 1 being Os. OT et 


2 Commilſimer 8 4 5 11 ; 1 8080 
It i is a preſumption of fact in legal Des en FROWY Atlaw length 
that claims the moſt ſolemnly eftabliſhed upon the face of them 22 


ſumption 
will be preſumed to be ſatisfied after a certain length of time. 5gaioſ claims 


Courts of equity would do very ill by not adopting that rule. 1 4 

So eſſential is it to general juſtice, that though the preſumption dlimed. 

has often happened to be againſt the truth of the fact, yet it is 

better for the ends of general juſtice, that the preſumption 

ſhould be made, and favoured, and not be eaſily rebutted, than 

to let in light evidence of demands of this nature, from which 

infinite miſchief and injuftice might ariſe. There can now be 

no account with effect of the perſonal eſtate, which is the fune 

firſt liable. It is now ſought to make this eſtate liable with 
intereſt, to which it ought not to have been liable, in the hands 
of a perſon, who ought not to have been charged, and above 
forty years after this demand ought to have been put in a courſe 
of payment. If Icould indulge conjecture, I doubt about the pay- 
ment of theſe legacies. I know in Wales there is a pious reve- 
rence for the repreſentatives of the family; and that the other 
relations are unwilling to preſs them; and will take their de- 
mands upon them by a little at a time; But the intereſts of 
general juſtice require, that demands ſhould not be afterwards 


enforced” in this yay. The evidence i is not ſufficient to repel 
„ 3 | .* 75," 2, 


* 


, 


| Gales-in Chancery, 


* wh Us ae As to the application 0 Catherine WPuliams, 
> evidence of an application to ſomebody has a degree of weight: 
7 * but what ſhe ſaid could only be evidence againſt herſelf. he 
| mo ſaid nothing, and could {ay nothing, that could affect thoſe, 
. againſt whom the deoree is prayed; and ſhe has manifeſted, 
that her eſtate is not liable. So it only comes to this, that 13 
years ago there was an application. But what happened during 
the previous period? As to the other-witneſs, there js nothing Fo 
Ws in his evidence, that can be confidered- as evidence; for it is 
8 dall bearfay from Mrs, Jones and perſons: of the family againft 
- - theſe parties, We are reminded, that he ſaid as to one legacy, 
that it was not paid. With regard to the other legacies or bond 
debts not being paid I ſhould have heſitated in conſidering 
that as evidence, that this was not paid. That one has forborn 
is no proof, that another has forborn. Therefore I doubt of tze 
relevancy of that evidence. It is a caſe, in which the preſump- 
| tion remains not rebutted ; and the Court is glad to diſcourage 
- ſuits under ſuch circumſtances as this, commenced by the ſecond 
| huſband of this lady after her death, and after the death of all 7 
people, who could give any account of the affalr. I am of 
opinion therefore, that the bill ought to be diſmiſſed, and with. 
| coſts as againſt Catherine Williams, I am even inclined to diſmiſs 
it with coſts generally: but perhaps there may be room to pauſe 
u upon that; therefore I will ſay nothing upon it, un : TOW 285 RE 1 
opinion of oy Ar NED | —_— 


* 


Lord — asnHULSr. 


| I entirely concur in thinking, that the Court n not to 
entertain this ſuit, which is brought above forty. years after the 
right accrued, All ſtatutes of limitation and preſumptions ana- 
lagous to them are beneficial to the ſubject. ' If a man is liable 
after ſueh a length of time, be is liable for intereſt alſo; and 
that trebles the amount of the original demand. The length of 
time in this caſe is ſufficient prima facie to produce the pre- 
ſumption. The only queſtion is, whether any thing appears to 
5 ouſt it; and there is no reaſon for that. Firſt it is ſaid, there 
were many infancies on the ſide of thoſe in. poſſeſſian. If there 
Was infancy on the part of the plaintiff, that is an anſwer: 
1 but he might have preferred a hill againſt the infant; therefore 
mthat is no reaſon. As ta the evidence af the application to 4 
Calau, as ſhe turns aut not ia bare been * ſhe could 1 
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wat the bills bad been delivered up to him with foll-diſcharges 7 berg 


Caſe) in very. _=_ 
not bil theſe, ho have un intergſt. Then there is no evidence 1792. 


at all to ouſt the preſumptzon. The bill ought to be diſmiſſed r 


as againſt Cailerins with gofts. As to the other perſons, I can- * 

not ſay, I am inclined to give coſts againſt them. The original Wer 
demand is plain; chere is no poſitive evidence, that it was paid; i 
and though the preſumption is that way, yet there is ſuch a 


foundation tr the bill as to make il not =-caſs-for os .Y 


The + bill was diſmiſſed with cofts to. Catherine 1 dunn, only Cofte. 


9 5 " Bene v. Lord Stanford bel. 
10 AT 1 F 5 | | } 
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{MORGAN 2. MATHER. = 
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N this \cauſs an award was We under a general order of Award upon 
reference of all matters in diſpute, and no exceptions to be — 7 e- 


taken. Upon croſs motions to confirm and ſet afide the award be inpeached 


for erroneous 


ſeveral objections were made” to it by the plaintiff, ſome of judgment 


which were given up, as relating to mere matter of fact, upon but 3 


a which therefore, no fraud being imputed, the deciſion of the corruption, 


miſbe haviour, 


arbitrators was final: hut four were relied on. Firſt it Was exceſs of pow- 
ohzested, that the arbitrators had allowed the defendant com: ©; 205 mit 


pound intereſt upon the ſettlement of an account current of by the arbi- 


ſeveral years without annual reſts. The ſecond objection aroſe _ A 


on this tranſa&tion ; the plaintiff drow ſeveral bills of exchange i be alt 


to the amount of 11;0007. in favour of M<Crackett and Cb. upon fatory evi- 


the defendant, and ſent them to the defendant, who accepted 0 13 on 
them; and the objeQtion was, that the arbitrators had allowed Put, 3 


the defendant to ſet off the value of them, as having been paid Award - 
on account of the plaintiff to MCrackeit and C, without hav- 2 = , 
ing them delivered up, or any diſcharge or indemnity given in preg oe 1 


reſpect of them to the plaintiff, who continued liable as drawer, of power. 44 | 


and alledged, that he apprehended, and was th reatened with, 0 N. an. 


its in reſpect of them. The defendant admitted, that he did ed for atlow- 
not actually pay theſe bills: but/ſaid, that in his accounts with ing cempound 


intereſt ; for 


 MiCrackett and Co. he gave them credit for the amount; and - : 
in caſe 


upon them. The laſt of the anne Nn e n years for it_ eſthe? 


| beſbre/the award was made. ee 


from the na- 
The ture of the 
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judgment of words of the affi 


mortgages. 


tated a good deal. Would there be any objection to defiring 
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. The tlürd objection Was, that between the years 1% and 


— 178 the plaintiff having empowered the defendant to make 
"li inſurances for him, the arbitrators had charged the plaintiff ' 


Matar. with ſeveral premiums, without having had the policies pro- 
dealings be. duced to them. Upon this point by the affidavit for the plain- 4 


WL cen the par- 
d 0e if it tif it was ſworn, that “it was acknowledged, that in -many . - 


| i» e wenge “ inſtances inſurances were made without any policy being 


5 A F N « actually effected, but merely by entry in the defendant's 


a conelufion ( books” In anſwer to this it was ſworn, that « jt was not 


Ahe d ( acknowledged, that in many inftances, &c.” (purſuing the 


vit on the other ſide) but that the policies 


the arbitra- 


tors is final: were regularly effected; and the broker n charged; and 


-but this des, the arbitrators were ſatisfied. 


trine as to in- 
tereſt has no 


relation to The fourth obje&tion vob that the arbitrators had allowed 


count of the plaintiff: whereas according to the uſage nine 
-months' credit is to be given for premiums : but a loſs is to be 
d immediately on ä | 


Lord Cononiſſuner Eras. . 5 
- 'Upon the point relative to the compound intereſt I have bel 


the arbitrators to certify, whether any annual accounts were 
tranſmitted by the defendant; and how many? and whether 
the books were balanced every year, or no? About any other 
part of the caſe I have no doubt; and have no ohjection to dif. 
miſs all the reſt of it now. As to the bills, it is only a queſtion 


of fact, whether the defendant'is entitled to take credit in the 


account between theſe parties for the amount of the bills, as 
having been paid by him the acceptor on account of the drawer. 
That is a mere queſtion of fact; and where arbitrators cannot 

be charged with miſcondu&t or corruption, as in not hearing 
evidence, Gr. it is their province to decide, and to draw their 
concluſions from the fats before them; and in this inſtance 1 
think, they did right. As to the indemnity, that perhaps might 

be contrived by the Court conſiſtent with the award: but if not, 
it muſt go without indemnity. It is not neceſſary, if the fact 
is, that this man has paid the bills. As to the queſſion of the 
3 whether for want of the * the * hall be 


7” oh 


the defendant to give himſelf nine months' credit in reſpect of 
a ſum of gooo!. being the amount of an average loſs adjuſted - 
and paid by the ſeveral under- writers to the defendant. on ac- 


at | 


* . 
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ite in u chene. 8 17 
"at Wes to Ants his premium, in inquiring into tranſac- 179% 
tions cloſed many years ago, which happened between the 22 7 7 | 
n 
years 1770 and 1780, it is peeviſh to inquire, Whether policies . te 
were actually taken out or not, if there is no queſtion, that the , 
- premiums are fairly charged. I am not inclined to allow pre- 
miums to be charged without policies: but in this caſe I muſt 
have the moſt direct evidence of the fact. Here there is room 
to ſuſpect, the fact might not be ſo : there is no direct evidence. 
One witneſs ſays, it was acknowledged to have been done in many 
inſtances; and that is anſwered by a denial in the words of the 
charge and not a poſitive denial of the fact: but they ſay, 
they were regularly done, and the broker regularly charged, 
and the arbitrators were ſatisfied. The affidavits are not per- 
fectly ſatisfactory: but they ought to be ſatisfactory the other 
way to convict the arbitrators of having acted in this inſtance 
contrary to law. Therefore 1 will not fuppoſe, that there were 
no policies. As to the next ohjection, from what time this 
9oool. ought to have been carried to the account of the deſend- 
ant, it is matter of fact, whether it was received, and when. 
I believe, the arbitrators have rather cut this Gordian knot than 
untied it; and have taken a middle courſe, which ſatisfied their 1 
Judgment: but the queſtion before 'me is, whether it was upon 1 
fact or law; and I do not think upon the whole, they have de- 1 
cided it wrong. I am fatisfied as to that, at leaſt ſo as not 
to diſturb it. As to the queſtion of intereſt, I have a difficulty. | 
I am ſatisfied as to the argument, that i is fair and neceſſary \ _ 1 
to have an intereſt account every year: but- whether, if there 
is no expreſs ſettlement, it ought not to be carried on as inte- 
reſt inſtead of ane made capital, 1 Har do bts. "va 


: 


32 : \ 
x * 


Lord Commiſſioner ASHHURST, 


The practice of ſubmiſſion to arbitration is very Wel 3 
the parties; and therefore the Court ought not to be ſevere 
upon arbitrators, but ought to make every intendment to ſub- 
ſtantiate the award... As to the facts the arbitrators are judges 
; choſen by the parties themſelves; and whether we ſhould have 
drawn the ſame concluſion is not the queſtion. All che objec- 
tions, except that as to the compound intereſt, fall within that 
deſcription. . As to the bills it appears the laſt was drawn above 
twelve Years ago. It is objected, chat the bills themſelves are 


Bug forthcoming, nor my receipt - in reſpect. of them. If the 
Wr.; II. | 7 dE F : | 83 arhi- 1 


* aA 


l : : * ©. : 
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1 9 ak: - 


. e have drawn their concluſion after uch e E 


— time, and the plaintiff has not been called upon, it is a fair 
Moana" concluſion, that they have been properly adjuſted. If theſe bills. 


Inſurance 
without a 
ey i is illega 


:Marzam. in the hands of the delendant were ſet -off, it is in nature of 


payment. Had any of them been diſhongured, the plaintiff 
would have known it; for be would have been called upon. 

But he does not affect to fay, he has been called upon; there- 
fore it is a fair coneluſion, that has been drawn, that they were 
all ſatilfied; and of courſe the defendant has a right to place 
them to his debit as money paid hy him. As. to the policies 1 
jon agree, if any one inſtance was pointed out, and it was proved, 
that he had made himſelf the under- writer and had not ef- 
fected any policy, the Court ought to lay their hand upon it 
on account of the evaſion of the ſtamp-duty: but we muſt have 
poſitive proof. As to the adjuſtment of the loſs, the arhitrators 
do not: ſeem to/haye.taken;into. their conſideration at what time 
 _F particular ſums paid upon that loſs. were paid: but they 
have eſtabliſhed a general rule, and ſuppoſed, that all premiums 
and loſſes were-adjuſied-at-the end of nine months; and ifdq, 
we cannot impeach the. award upon. that. As to the compoungd 


intereſt, it is a matter of great conſequence to the public com- 


merce of the kingdom. We ought, to look into the caſes; and 
it is proper to W * nee, the ene, which * 
been eee 7 00 


1 
* 


* . Wit: ant en n 

I have only to declare my concurrence, It would be a me- 
'Jancholy: thing, if, becauſe we differed from the arbitrators in 
points of fact, we ſhould ſet aſide awards. The only grounds 
for that are, firſt, that the arbitrators have awarded what was 
. out of their power; ſecondly, corruption, or that they have 
proceeded «contrary to the principles of natural Juſtice, though 
there is no- corruption, as if without reaſon they will not hear 
-a witneſs; thirdly; that they have proceeded upon mere miſ- 


hen any thing is ſubmitted to arbitration, the arbitrators can- 
not award contrary to law, becauſe that is beyond their power; 
for tke parties intend to ſubmit to them only the legal conſe- 
quences of their tranſactions and engagements. Thoſe are all the 
Srounds for ſetting aſide awards. But in this caſe they have acted 
right. In a bill filed by M Cra keit againſt Mather it is ſtated, 
«that they were partners: then when the bills were delivered 
4 7 WH f | | r 1 2 | . i 


— . 


take, which they themſelves admit. I am of opinion, that 


a « 


5 — 0 bene, 5 
to Mother, that/veas a delivery to MC uc det. As to the quel: / 
tion af policies uf inſurance, I underſtood, that if it was in 


form ſigned on paper unſtamped, the Party on paying the pe- 


nalty might get it ſtamped, and give it in evidence. I remem. 
ber a eie, in which a man had an infurance upon a ſhip for a 
month, which before the end of the month was renewed for 


another month by indorſement, and ſo on by four ſucceſſive | 
indorſements: the queſtion was, whether the fhip was Loft on 


the laſt day of the policy or the day after: all 115 indorſe- 
ments were without ſtamps: at firſt they were read as new 
inſurances : it was tried I think fobr times; and the under- 
Writers always had a verdict. At laft E fuppofe thinking the 
conduct of this man rather wexatious they took the objeftion, 


f 25 that thee indorſements were made without ſtamps; and then 


the plaintiff got them ſtamped. that is ſo, it might be a 


queſtion, whether theſe arbitrators,, WBO may zake the oath of 
the party, might not be ſatisfied hy other evidence than the 


_ Kamped paper, that there were inſurances. However in this 
inſtance there is a great deal of evidence, that in general, if 
not in every inſtance, policies were actually effected; therefore 


it is too much to ſay, the arbitrators have dene wrong in de- 


eiding upon it. As to the ſum of 9000ʃ. it is evident, it would 


not be all received at once, but by degrees; therefore, there | 


Was a difficulty about that; and the arbitrators ſaid, that as 
they allowed nine months credit. to the plaintiff in one caſe, 
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"A "A 455 BAR the Countel Ws the Plaintiff aſked 


the Court, whether they meant, when they gave their opinion 


in this caſe, to make any order of reference to the arbitrators 
upon the ſubject of the compound intereſt, and of me gre: 


Lord Commiſſioner Eyre 1 the Court Fate not * 


| "a order without confent : but that they wiſhed to know, for 


their own ſatisfaction, whether annual accounts had been tranſ- 
mitted to the plaintiff; and whether the books of the defend- 
ant were foe urged FOE Tear ip, his Hapd-vriting., 
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Caſes in nee 


The Counſel Rs the Plaintiff declining to ct no n | 


was made: but in conſequence of what had fallen from the 
Mozcan : 


Court on the queſtion of compound intereſt the arbitrators made 
a certificate, in which inſtead of giving a ſhort anſwer to the 


queſtion, whether annual accounts had been tranſmitted to the 


plaintiff; and whether the books of the defendant had been ba- 


lanced by him annually, they went into a long hiſtory of their 


conduct; on which account the Court would not read the certi- bs 
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I am ready to give my opinion now without un aufer from 
the arbitrators upon the queſtion, which I wiſhed to have re- 


ferred to them. When this came on before, T did not know, 
upon what ground the caſe of Hankey's houſe before Lord ur- 
oo proceeded: but having read the Chancellor's opinion in 


that caſe, and confidered the ſubje more, T think now, we 


[6 nothing to de with that inquiry. There Lord 'Thirlow 


aid, chat compound intereſt was never to be allowed but upon | 


the ground of a contract between the parties to allow it, either 
an expreſs contract, or to be inferred from the nature of their 


dealings; as if it Was the courſe of the trade, in which they 
were engaged, that compound intereſt ſhould be allowed; and 
thence to be inferred, that it was their intention to allow. it. 
Therefore my apprehenſion is, that the arbitrators have exa- 


mined the nature of the dealings hetween the parties, and have 


decided this as a queſtion of fact, that it onght to be allowed; 


and I am ſatisfied, the judgment of the arbitrators ought to 


conclude. In Hankey's caſe Lord Muro appears to have San. 
the inference of fact from the accounts being annually ſettled: 

but in this caſe the moment this is eſtabliſhed as a queſtion ' of 
fact and contract, this Court has nothing to do with it; but it 
1s to be determined by the arbitrators, whoſe decifions we Car- 
not review in matters of fact. My difficulty was, whether any 


rule of law ſtood in the way. Lord Thurlow very ſenſibly puts 
it not upon that but upon mere matter of fact, whether It was 


part of the original contract or no. It muſt be made out to be 
fo either from a ſpecific contract, or inferred from the uſage of 
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e Cette in Gbancery. 
| the trade; Gr. I have no doubt, chere may be a previous oon - 1992. 

tract for compound intereſt (4). The Lord Chancellor. exerciſed "Goth 
his judgment upon the fact, as it appeared. He drew the con- 
cluſion of fact. That being fo, I ſay, that in this caſe it was Marus. 

within the province of the- arbitrators to draw the concluſion of 

fact; therefore we cannot inquire about it. The Court does 

not take upon itſelf to inquire, whether the arbitrators have 

_ judged right or wrong upon facts. I it was a eee 1 

law we would mquire. ” by 45 | 
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Lord Commt Hamer Asununsr. 3 
I am alſo. of opinion, that this is a EE for the Jccifion 
of the arbitrators. Compound. intereſt; may be allowed, Where 
thiors.; is a x contract for it, or * it is the PA. of the * | 


> 
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tied Gene, e „bonne at; 

When this cauſe came on © ann of pinion) chi this 
was a queſtion for the judgment of the arbitrators; that as com- 
pound intereſt was not an unlawful thing in itſelf, it was a 
queſtion of fact, whether in __ S eren — or in n trade 
It Gr aero itil 

I 

Lord CoininkBoien Rome gedired it to be * e that the 

Court was not to be underſtood to have laid down any thing 


upon this ſubject of intereſt, that has relation to mortgages. 


Aertz oth, 1793. 


The Allornay General ce) made a motion to {et aſide the 
* in nature of a rehearing- From the decifion of the Lords 
eee d Uh ſame ee . r Prat 


: 
93 


For PUR motion it was znfified; chat if it could be ſhown, vg 
9 the arbitrators were groſsly miſtaken in point of fact, 
though it ſhould not be raiſed. as high as fraud, it would be 
ſufficient to FIR ahde the award. 


(4) A doubt of this nature, and alſo whether Lord We entertained the opi- 
nion here attributed to him, was intimated at the bar. 


e. Sir Fobn Scott. - wy x pos | 1 ö Ge | 
7 PIE oo 2 / Is 
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excess of power, which are the only three grounds I know for 


Parte "leaſe, is charged. Tt would de another queſtion, what. the Court 
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I have no authority to review the proceedings of the arbi- 
trators. All the matters before them were within the compaſs. 
- of the ſubmiſſion. All the argument is upon error and miſ- 
| take: but you have not ſtated corruption, miſbehaviour, or 


letting aſide awards. I cannot know the ground, upon which 

the arbitrators have proceeded. No part of their conduct is 
impeached. I mvft firſt preſume, they went upon a particular 
- 'grovnd without any thing appearing upon the award to ſhew, Þ 
on What ground they went, and then upon that determine, that 
they have acted contrary to law. Suppoſe it evidently appears 5 

from the accounts annexed, that the arbitrators by miſtake f 
. "calculation haveawarded a ſam different from the reſult of the 
figures; I cannot deal with that upon motion, if no corruption 


er f WOuld do as to enforcing an award by attachment in a caſe of 
a maſter. evident miſtake. If parties litigating-conſent to take arbitrators 
inſtead of a maſter, they may: but if they agree to refer the 
Whole matter to judges of their own choice, I cannot correct 

the error of their judgment: but one of thoſe three grounds 

muſt be made out. As to the bills, the arbitrators underſtood, 

hc: when the balance was paid, the bills would be delivered 

up: that was the reaſon, they gave no indemnity. There is 


no ground pad the x Sat 8 ). 


* 


0 Lord — 


Mam, ante vol. i. 368; Knox v. Simmonds, 
_ ibid 369. In theſe cafes upon awards the arguments are omitted; as they went at 
large into the merits of the award and are therefore c to RT OR upon 
which the deciſion turned. 9 | 
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DIOK- " LIAN. . 
MILLIGAN: „ DICK 
November 24th, 78 Ee LS 1792. 


4 


\HESE ſuits aroſe from ſeveral partnerſhip dealings and Am f. 
tranſactions between theſe parties and others. An order Maſter: after- 


by conſent was made referring it to the Maſter to take the ac- einne 


of reference 


counts. Afterwards an arbitration took place; and by the order A. to 
of reference the arbitrators were to take an account of all deal- — — 4h 


-ings and tranſactions in like manner, as if the ſame were re- t wel 


dealings and 


_ ferred to the Maſter; and it was ordered, that the parties ſhould 8 , 


be concluded and bound by the award, and "ue obſerve the a; ay pre 
8 IS] and further beer were 9 | "Dr m_ 
and that ide 


but did not ſet forth the Es items, N aten or ind bound by 


the award,. 
miſconduct was imputed to the arbitrators : but Dick was very and Thould 


much” diffatisfied with the award; and after a great deal of IR bed 


farther direc- 


diſcuſſion he obtained leave to file options. 2 A 
2 f reference i is 


The firſt exception was; that the ankles bad not 8 


of a reference 
forth a ſchedule containing the items of the account with the to Gra Maſter; 
allowances and diſallowances and the balance of each account. 3 


rties are 
In ſupport of the exception it was urged, that this reference bound by e 


general award 


differed from a general reference of all matters in diſpute be- of a * 
tween the parties; ; that the arbitrators in this caſe were only ae ang 


— 


particulars 
to make an inquiry in the character of the Maſter in order to fre Fern 
prepare the way for the deciſion of the Court; that by the terms final becauſe | 
of the order of reference they were to take the accounts in the ng ge 
ſame manner as the Maſter ; and that therefore they were un- 8 
der the control of the Court. Upon this principle the en imputed; and 
went NP much into the merits of the caſe. E — g 
| | Oy particulars 
Fe „ merely as a 
Ten beste Exxs. „„ ISL, - » fox 


Parties may, 


There is great difficulty in ſuſtaining any . lacing if they chooſe, | 


at all into the conſideration of the Court any thing relating o u n 


tors inſtead of 


matter of fact. Being referred to the judgment of arbitrators, the Maſter; | 


i and then the 
its referred to final en, where ere is no imputation muſt 3 
upon ® the Maſter, 
TY 85 „ W | : 2 und make the 
. | 2 \ ſame report. 


$ 


1 es in ein N 
1792. upon the n of the arbitrators. The heather of "FATTY | 
>> which is open upon the award, is, whether any thing illegal 
Pick appearing upon the face of it has been done by them, and whe- 
1 ther the terms of the ſubmiſſion have been purſued ; and this 
hole queſtion in my apprehenſion turns upon the fingle point 
1 _ __ infiſted on for Dick, that this is a reference to the arbitrators 
ception to an Of the ſame nature,. and to be conducted in the ſame manner, 
de dm, as if it was before the Maſter. It is true, there are ſome words 
1 in the beginning of the order of reference affording a colour for 
"of it a infifting, that there is to be the ſame kind of inquiry: but thoſe | 
| heater. words truly interpreted do not import that. The arbitrators 
the cauſe, and are directed to take an account of all dealings and tranſactions 
r in the fame manner, as if it was referred to the Maſter. There 
ene Ore are two ways of underſtanding chat; either as meaning that 
<barging miſ- ſort of account and that ſort of inquiry, which was before di- 
aun due rected to go to the Maſter, or that thoſe accounts and that 


muſt come 


bor ye inquiry before directed to go to the Maſter ſhould go to the 
and there can. arbitrators to be inquired into in the ſame manner, as they were 
tial 10. "to be inquired into before the Maſter. It is impoſſible upon 
| conſidering the nature of the- ſubject, that the inquiry was to 
be made in the fame manner as before a Maſter. There never 
was an inſtance of conducting them in the ſame manner. There 
is this great difference between them; an arbitrator is conſti- 
tuted judge of the facts without appeal; the Maſter is only to 
prepare for the Court, who is really the judge, and the Maſter 
only the miniſter; whereas in the other caſe the arbitrator is 
the judge, and not the Court; the Court has deveſted itſelf of 
all judgment. This is the caſe of all arbitrations in Courts of 
| By reference law; and there is no diſtinction as to that point between arbi- 
EN trations in Courts of equity and of law. In this reference the 
and equity the Clauſe directing the award to be final puts it out of doubt. There 
5 N is no ſenſe in thoſe words, if they were to proceed as before 
Judgment up- the Maſter, where nothing is final, but every part may be 
MY MOR brought before the Court. 'Therefore this was intended to be an 
arbitration with regard to the ſubject matter as in all other reſe 
rences to arbitrators, whoſe Judgment i is tobe final. . Then the lin- 
gle queſtion is, whether it is abſolutely neceſſary to the juſtice of 
the caſe, that theſe arbitrators ſhould ſet forth a ſchedule contain- 
ing the items with the allowances and difallowances and the ba- 
lance of each account, which conſtitute the balance upon one lade 


bor the other. It is not neceſſary to the juſtice of the caſe, that a 


ſchedule of the particulars ſhould be ſet forth. The reſult of 


5. 14 


r 


they have heard the parties, have examined the accounts, if 


lay down a rule, that in complicated 6 
tration the arbitrators ought to lay all the minute particulars 


- Cai in Chancery. | b oy Res 


the inquiry, ith is into matters of fact, is what one 6 party to 1702. 


the ſuit is indebted to the other. Ik all theſe items, allowances, Cres 


and balances, were ftated; it would come to nothing with re- coal 
gard to any thing, the Court could do; for if the judgment of 93 


MitLican 
.v. 


the arbitrators is - concluſive, all that refls with them; and 


there is nothing tb be done hy the Court. What is the practice Dix. 


with reſpe& to awards everywhere elſe? The arbitrators ſay, 


1 


there are any, and award ſuch a ſum of money, and order pay- f 


ment. Why ought we to diftinguiſh” the caſes in this Court? 
It is ſaid, becauſe the Court bas ſomething to do upon farther 


directions. That is an appearance of argument, that it is pro- 
per to have a more particular award here than in Courts of 
Law, where they are to be final. I agree, there is a diſtinction 
between awards taking in the ſuit as well as all matters in it, 
and thoſe; which take in only the ſubject of the ſuit, not the 


ſuit itſelf: but if parties have ſubmitted to an award to deter- 
mine, on Which fide a balance lies,” that is to be aſcertained by 


examinatiow#of the accounts; : and if the arbitrators do not ſtate 
ſuch particulars in the award, as enable the Court to ſee, who 
is in the right, and who is wrong, as to the coſts the Court 
muſt act, as they do in all caſes, where they do not ſee diſ- 


tinctly, who is right, and who is wrong. Coſts are conſequen 


tial upon the merits, and will depend upon the conduct of the 


parties in placing the caſe before the Court. Here they have | | 
| "— an inquiry into many 'tranſaftions, which might have 


ingredients in the queſtion of cofts,' So in every caſe if 


* parties bring forward eſſential circumſtances as to coſts, the 


Court acts upon them; if not, they act upon the general view 
of the caſe. It would be very miſchievous, if the Court ſhould 
ſes of reference to arbi- 


before the Court in order to make a ground for coſts. It is 
much better to leave it, as it is. The ſummary juſtice, they 


'-adminifter, is the beſt; and if the Court do not upon the reſult 
of their inquiry ſee a ground for coſts, there is no great harm | 


in it. There would be more in adopting the other rule. There- 
fore I am of 3 the exception ys: be diſallowed. 
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1992.. Lord ci aunbner. . eee 


. N cancur entirely; ; and I ſhould with . e have 


Lorin into the merits of the award upon exceptions, but that I under- 


ie. Hood, the other Lords Commiſhoners did not mean by that 
determination to hold, that an award under circumſtances ſuch 


profeſſion are more competent to judge rightly upon this ſubject 


cauſe ; therefore if it is to be fo conſidered, it is nugatory to 


concluded and bound by the award, and to obſerve it; there- 

_ ſame footing as a report. It is a rule, that arbitrators are con- 
caſe being an account is matter of fact. If the arbitrators had 

95 the Maſter? Therefore the parties meant to be bound by the 


judgment of the arbitrators. It was not neceſſary, that 
ſhould ſtate all the items of the account. If they confidered 


was neceſſary. As to the allowing or diſallowing particular 


items, that was among the things referred to them. Therefore 
5 and Tack, as ought * 


the whole is matter of 
65 "OO NOOR award. | 


ha. 


Tord G Ali,” 
The exceptions to this award are not, that it is Game” or 


& 


that the arbitrators have done wrong, but that they have not 


ſtated enough for the Court to fee, whether they are right or 
wrong; that they ought to have ſet forth i in a ſchedule the par- 
. - ticular items, which they had allowed, and which they had 


diſallowed. Tf they ought to have done ſo, this award cannot 


ſtand; for they have not ſtated them: It is equally true, that 
the ROT aye bare ſtated them; Oe the firſt queſ- 


Wed >, 5 | „ tion 


N 


ads this was to be conſidered in ng other light than as a report. 
This award is made by merchants, who by the courſe of their 


make a reference. The whole difficulty ariſes from the words 

of the order. The form of the reference is common: but the 
ambiguity ariſes upon the direction to the arbitrators to take 
it into their confideration in like manner, as if the ſame was 
referred to the Maſter: but when that is compared with What 
follows, the ambiguity vaniſhes; for both partie are to be 


fore it could not be intended to put the award directly upon the 


ſtituted by the parties Judges of all facts. The ſubject in this 


* 


them ſufficiently to determine the reſult, all was done, that 


v joined in the opinion that it was competent to us to enter 


than either the Maſter or the Court. By conſidering ſuch an 
award merely in the light of a report we db not get on in the 


no right to exerciſe their diſcretion, why, not let it go before | 


Cas "ey Chancery. 


_ © tion is, 3 2 wes are ſubſtituted "x the Maſter... The firſt 1792. 
_ order referring it to the Maſter was by conſent, under which —— 
nuccounts were to be taken between other parties not parties to Dic 
the ſuit ; and James Dick took upon himſelf to anſwer for Joh 1 
Diek. Then they appointed arbitrators; and inftead of Rating en 
again, how the accounts were to be taken, they ſay, it is to be Dies. 
referred as before; not that the arbitrators are to give the ſame ©, 
account to this Court as the Maſter ; that is not ſtated in the or- 
der; and the laſt direction as to the award being final imports | 
the contrary. Why is it neceſſary, that we ſhould ſee, whether 
they are right or wrong, if their judgment is to be final? All 
theſe are matters of fact. Upon the Maſter's report they would be 
to be conſidered here again; and if any thing wrong was ſhewn, 
the Court would direct it to go back to the Maſter. Unleſs what 
has been done by the arbitrators is allowed to be concluſive, it 
is nothing; for. the time is out; and therefore the whole muſt 
begin again; but that is not ſo as to the Maſter. It be has al- 
lowed or diſallowed what he ought not, it is ſent back to bim. 
It is true, if parties chooſe, and conſent, they may ſay, they 6 
think, merchants of London better able to Rate accounts than 4 
the Maſter; and therefore that they ſhall be referred to arbi- 
trators in the lame manner as to a Maſter; and that they ſhall | | 
make the fame report; but here they meant the deciſion to be 7 
final. From an inſtance a few days ago it ſeems underſtood to 55 
be better, that the particulars ſhould not be fet forth. There F 
the arbitrators ſtated, that they had not ſet forth a ſchedule on | 
account of the expence; and in another caſe there was a con- 
tent, that exceptions ſhould not be taken. Therefore I concur 
in diſallowing the exception; and if it had not been for the 
variety of caſes, that were cited, I ſhould have thought, it would *® 
Have been better, that no exceptions ſhould have been taken. 
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- There were 8 er: ations to this award. The _ - - 
| three next were upon the ground of miſtake in the arbitrators 5 
in charging James Dick with three ſums, that were included 
in the account, by which a balance was made Aue by ham, 
which he had ou to the receiver. 


- 


In be of theſe exceptions ng were. offered. 


28 


1792. 


eas m cba 2 


4 cate 72 mer E IRE. 


r Affidavits cannot. be rend upon exceptions : but e _ - 


OE b 


be a motion. to ſet alice the award. If you proceed upon mik- 


iladal. behaviour, or other charges to be proved. by evidence, it can 


Mirian 


. 


Dien. 


way of partial inquiry : hut there muſt be w motion to bet it 


4 


he only upon motion. The conſequence of moving to ſet 
afide the award will be, that the arbitrators Will give us re- 
gularly, and 1 ſhould imagine upon oath, that report, which, 
it is ; objected, they have not given. | But that. cannot be in- 
troduced upon exceptions. Is there any inſtance of excep- 
tions being heard, upon affidavits in any other caſe ? If you 
proceed upon any thing arifing on the face of the award com- 
Pared with the Proceedings. . in the _ cauſe, by which it ap- 
_ pears, that there is ſomething in the award, Which ought not 
to be there, or ſomething omitted, Which ought to be in it, 
that is proper matter of, exception: but exceptions ought to be 
- confined to matter appearing upon. the face of the award with 


regard to matter appeaxing in the pleadings in the cauſe and 


the orders. Any thing dehors the award, muſt come upon afh- 
davits. It! is impoſſible to get to the matter of theſe exceptions 
any other way; nor can we take up any. part of the award by 


aſide : LY 
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"Al the other exceptions v were in the ſame, 1 and 


were therefore given up. The cauſe ſtood over, that the parties 


might conſider, whether the motion ſhould be made, or whe- 
ther the farther directions, which were only for the payment of 
the balance by the receiver to Mllogan, Would be eee 


On the 17th 3 the Solicitor General for 10 declines | 
to move to ſet aſide the award, ſaying, that from what fell 
from the Court upon the argument of the exceptions he could 
not expect to ſucceed : but he hoped, the Court would not 
think it unreaſonable, that the Maſter ſhould be directed to 
Inquire into the foundation of ſome of the exceptions; ¹. 
whether a certain wharf mentioned in the award was partner- 
| ſhip or ſeparate property; and whether the arbitrators in charg- 
ing James Dick with three ſums of t money, which,” he contended, 
-were included in the balance, he had paid, 'were not miſtaken; 

or whether they did not decide on leſs * than N | 
might 22 55 T | 


a TOY N 0 


50 | Caſes t Chancery. - „ 1 
The PRs refuſed to. make ſuch a aha which; ak 179 2. 

ſajd, would bring all the merits of theaward before the Maſter ; _-.+@ 

and they confirmed their former opinion, that theſe matters Die 7 

were the proper ſubje& for the deciſion of the arbitrators, whoſe Mucix. | 
4 * Wo not be 1 in ou a manner (. 95 a N 
Dies... 


HOOD, „ BURLTON. 


N 1 F 
„ e e . 
8 £ ns 


Lord Commiſſioner Wri.s0v abſent. 


Y the marriage fortlement of Ferdinand and Diaha Burlton N reciting 


ſtock in the funds was ſettled to the ſeparate uſe of the for ile of a 
wite for life. Mrs. Burlion having occaſion for the ſum of 8001. if rag ages in 


by indenture of April 1786, reciting her life intereſt in the — being 
fiock, and that in conſideration of the ſum. of 4007. to be ad. 4 h ant 


der the annui- 


vanced to her by Richard Gildet ſhe had agreed to fell to him 2 hay : 
the annual ſum of Sol. part of the intereſt dividends and an- covenant to 


tual proceeds ſo payable to her for her {ſeparate uſe during pron 
the term of her natural life, and that in conſideration of the he ef 
l e extent o 


like ſum to be advanced to her by Edward Flood ſhe had the annual 


agreed to ſell to him the annual ſam of Sol. other part of the ug ee 


ſaid intereſt, Cc. and whereas for lecuring to them the pay- tionable ſhare 


| 
ment of the ſaid annual ſums it was agreed, that ſhe ſhould CONS 


appoint and aſſign all the intereſt dividends and produce of the 4%, of pay- 


ment, this is 


ſeveral funds, to become due, to. John Hood, his executors, admi- an annoity, | 


niftrators and aſſigns, for the truſts after declared, theſe funds ag S 
were accordingly tr ansſerred to Jahn Hod upon truſt to Pa cure E 


Sol. part of the ſaid dividends to Lucy wife of Richard Gildet 5 
for her ſeparate uſe for life; j and in caſe of her death in the well as deeds 
life of her huſband and- Diana Burlion then. to her huſband e 


and upon truſt to pay go“. other part to Edward Hood, and * 1 e 
upon further truſt to make good the deficiency of ſome annui- truſt to pay 


ties which Mrs. er Hon was nn to pay Jane Clark, woo to Xa 3 
| to different 
WW) Ses the preein 775 and 5 caſes 8 to in the note at the end ws ago. | 
wn it. n | | _ derations of 
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_ eaſes 1 Gbestep. 

1792. 15 the crplus 10 Mrs. Bur lian. In chis deed Firtinand ir 
— — covenanted to pay to the truſtes any ſum, in which the ſaid 
neos funds ſhould: be deficient to anſwer the annual payments to 


33 Gilli and Hood, and a proportionable ſhare in caſe of the death 
- ane of Diana between the days of payment; and for farther ſecur- 


annuty- 

bo error? ry thoſe annual payments, He alſo gave a bond © in the * 
truſtee in truſt 

to pay gol. to ſum of 1600. with warrant of 9 - 

each ceſto - GH N | | WF 

que truſt | woe g 


\the ſum ok A memorial of this tranſaction was N . to 
* 8oel., and o- 


39 


witted « con- be a memorial to be regiſtered purſuant to act of parliament 


tingent inte- 


nei the-an- of one annuity- of 100. granted by Diana and Ferdinand Burlion 
nuities ace to John Hood, his executors, &c. for the life of Diana Burlion | 


void, the me- 


morial not in truſt to pay 50. part thereof to Lacy wife of Richard Gildd, 


8 8 and 50. other part thereof to Eduard Hood at and for the 


ow * price and ſum of Soo. Which annual ſum of 1007, is ſecured 

* En and made payable out of certain ſtock or funds ſettled in truſt 
Nr by the marriage dettlement of Ferdinand and Diana Burlion, the 
nuities, nor dividends and intereſt whereof are ſettled upon truſt for her 

| — 5 che own uſe and benefit, to be at her own diſpoſal; and Which 
aare aſſigned by indenture of 58 April 1786" to John Hood upon 

the truſts. aforeſaid. The memorial then took notice of the 


ſubſequent truſts; and alſo, that the ſaid annual ſum of 1007. 


>. 


was farther ſecured by bond and warrant. Upon the bill of 


Edward Hood to have the benefit of the truft it was ohjected, 
khat this was a ſale of an annuity, and that the memorial was 
not ſufficient. The queſtions were firſt, whether this was a 
ſale of parcel of theſe dividends, upon which no memorial was 
neceſſary, or of an annuity; ſecondly, if it was to he conſidered 
: as a ſale of an annuity, whether the memorial regiſtered was 
not ſufficient within the annuity act EP Geo CL ”w_ 


Mr. Mansfield.» and; Mr. 8 for Ile Plain. 


| This is not an annuity, but an aſſignment of part of the 
| dividends, to which Mrs. Burton was entitled for life, which 


price was fair. If ſhe had ſold the whole out and out, there 
wauld have been no neceffity for a regiſtration; and no diffe- 


- rence can ariſe, becauſe ſhe has ſold only part. The bond is 


- only for performance of the covenants in the deed; and it not, 
vet 8 g. merely a collateral ſecurity, it Is. not a grant of an 
| | | bon 


— 


— 4 


it was competent to her to make. There is no doubt, that the 


* Caſos/in/Chanicery. | 


, «4 3x 
at within the act; for it cannot alter the nature of the, ow. 


tranſaction. But an aſſigument of an exiſting- annuity would 


not require any regiſtration.” The act is expreſsly confined to Hoo» 


the grant of an annuity. It was meant to prevent ruinous Boxtrox 


: grants of annuities, particularly from infants. That being the 


object, it cannot be extended to an aſſignment of an annuity. 


It is not of courſe that even the grant of an annuity muſt be 
_ regiſtered. In a late caſe in the King's Bench Mr. Creſpigny a 


proctor took a covenant for an annuity for his life from his 


partner: the Court upon looking into the act thought, that 
upon the true intent that eaſe was not within it. The view of 


the act is to prevent frauds upon young heirs; not to affect 
bond | fide tranſactions. But if this is an annuity within the 


act, and therefore a memorial is neceſſary, this. memorial is 


ſilBlientt; It gives notice to all concerned of every thing in 
che inſtruments, the names, ana 5 and how each Aon is 7M 
| n 7 V . 


n 


Ale. Mitford and Mr. Stanly fr the 8 


This is ſtrictly a grant of an annuity, which is a grant of 


q an annual ſum payable for the life of ſome perſon. They have 
Hated: it to be an annuity by the enrolment-of the memorial. 
The only ground for holding the contrary is, that it is ſecured 
in part by aſſigument of ſtock, It was conceived by thoſe, who 
' framed the act, that all perſons having life intereſts were moſt 


* likely to become a prey; therefore it provided, that the act 


ſhould not extend to annuities by will, or marriage ſettlement, 


.or for the advancement of a child, or to annuities ſecured upon 


lands of equal or greater annual value, whereof the grantor was 
ſeiſed in fee ſimple or fee tail in poſſeſſion at the time of the 


grant, ſo that he was not in ſuch a diſtreſſed condition, as » | 


be compelled to raiſe money by annuity for his own life. 


likewiſe, excepts another deſcription of perſons equally able a "8 
take cave of themſelves by having property in their hands; for 


it exempts annuities by any perſons having Rock in their names 


of equal value, and which: is actually transferred. Likewiſe it 

- "does not apply to any voluntary annuity without regard to pe- 
_ cuniary conhderation, The proviſo Mews what the legiſlature 

meant. This is a grant of tyyo annuities ſecured by aſſignment 


| A. n 2 0! to. oy” "ae two > An eu upon 
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5 1003. the other e with a covenant. from the” buband to 1 
— any deficiency and a proportionable ſhare in caſe of death be- 


Hood 


99» tween the days of payment. A grant of a rent-charge payable 


' Buzirox. out of a farm for a life is an annuity within the act. If charged 


| | pon an eſtate in fee it would be within it, if not for the pro- 
1 viſo at the cloſe of it. This is not a caſe excepted by the pro- 
viſo. Whether the caſe of a ſale out and out would be within 


the act is a diſtinct queſtion. The- proviſo as to ſtock means, 


here the perſon granting the annuity is owner of the ſtock, 


. - which is to ſecure it; that is equivalent to the poſſeſſion of an 


eſtate in fee or tail. in land. Perſons ſeized for life only are 


ſtock. This has no reſemblance to an actual transfer. Mr rs. 


within the act; ſo is a perſon having only a life intereſt in 


Burlion had a power of appointment of the equitable intereſt in 


5 . the dividends of theſe funds. She. could only direct the truſ- 
tees to pay, the dividends from time to time. In Creſpignys 


caſe it was not an annuity within the contemplation of the act; 


or. if ſoʒ it was within the laſt clauſe, becauſe. granted without 


| 1 regard to pecuntary.conhderation, and no bargain, but in con- 


- to one of theſe annual payments is for Richard Gilles, in caſe 


ſideration of his retiring: and giving- up the bulineſs to the 
grantor. The memorial is very defective. It is expreſſed to 


: 


be a memorial-to be regiſtered purſuant to act of parliament of 
one annuity of 100]. It is not expreſſed by what deed, nor 
- who were: parties to the deed. One of the-trufts of the deed as 


his wife ſhould die leaving him-and Diana Burlton ſurviving. . 


85 Ihe memorial -takes no notice of that: but the act requires the 
"= names of all the parties, and of thoſe, for whom any of them 


are truſtees, to be ſet forth. It alſo requires the confideration ' 


to be ſet forth. That-is not properly ſtated in this memorial; 


fox it. is ſtated to be for the price: of 800. but no zeint conſi- | 


deration was paid. In the .deed the confideration is expreſsly 
ſtated to be 4000. for the annual payment of 50d. to one perſon, 
and another 40⁰0¹³ for the annual payment of Sol. to another. 
Ihe memorial ſpeaks of one annuity, the deed of two ſeparate 
annual payments, and-is in the nature of two diſtinct grants; 
for the aſſignment of the dividends to the truſtee is not, pro- 


- perly ſpeaking, the grant of the annuity ; for it has other pur- 7 
- poſes, namely, the payment to Clark and the diſpoſition of the 


ſurplus. The memorial proceeds to ſtate, that this annuity is 
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, i ſecured and made-payable out of the Rock ſettled by the mar- 
Blige ſettlement; therefore. it does. not Nate this aſſignment to 


Cates in Chancery mM "7 # 


be e grant of the annuity; bt imports a diſtin grant : but 1792. 

the act requires the memorial to be of every deed, bond, in. — 

— Nrumient,/or other'afſurance ; therefore it ought to have been a 79” 

memorial of ſuch a deed, by which ſuch an annuity was granted. Bvzrrox. 
No. conſideration whatſoever is expreſſed in ſtating the deed of 

1786. The memorial does not ſtate the important part of the 

deed of aſſigument conſidered as the grant of the annuity ; 

namely, the covenants of the huſband. © Unleſs they are fet 

forth, the entire annuity is not ſet forth; for unleſs it is ſtated, 

that the huſband has made theſe engagements, the annual ſum 

contracted to be paid by this deed is not ſtated; becauſe the 
annual ſum contraRted for by the wife is not to that extent: 

for there, is no perſonal engagement by her to pay the defici- ©, 
ency. Concerning the bond nothing is ſtated, that is required - 
by the act. It does not appear for what confideration it was 
given; ; nor for whom Hood is truſtee. The warrant of attorney 
is ſtated imply: but by whom, and to whom, and for whom, 

Hood | is truſtee, does not appear.. It was determined in the 

Court of Common Pleas * in the caſe of Lord Fol-y's annuitants, 
and in -Hopkins v. Waller in the Court of King's Bench 55 that 

the warrant of A muſt be enroled. 0 855 


The only agreement recited is for ſale of part of theſe divi. 
dends. In all the caſes upon this act it has never heen ſup- 
poled neceſſary to ſtate any thing more than the ſubſtance of 
the deeds with regard to the particulars required by the act, "My | 
vid. names, dates, confideration, and perſons (intereſted, that 
is; the ce/tuys gue Ir. The memorial is a memorial of the 
deed; and does contain the dates and ſums, and how they are 
to he paid. It ſtates the truſts of the deed by theſe words, 
& upon the truſts aforeſaid, namely, the truſts mentioned in 
the former part of the memorial. There is nothing in the act 
requiring them to go through all the covenants, nor to ſtate 
any thing more concerning the bond, than that it is a ſecurity 
for the ſame annuity. In a caſe in the Court of King's Bench, 
which is, I believe, ſomewhere” reported , they had recited 
| the ONE Den. nen eee in WES uu. it was ob- 75 
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"ee 1 was not poſitively averred,. that the Lara ated 


— 4 Was the conſidęration actually paid: the Court thought it ſuſſi- 


Hor 


V. 


cient, where the deed. mentioned the conſideration and the 


Jerome annuity. Here it is ſtranger; becauſe the hond is ſtated to ” 


It is maniſeſti the-0 


to ſecure the {ym before Rated to be ſecured by the deed, - 80 
the conſideration is ſtated in the memorial. once; and that is 


_ ſufficient ; for the bond being for the — _ it Buy * 
the fame odere nee we de, ee e Arc Jp 
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1t will be very hard upon the plaintiff if this claim cannot 
be ſupported : : af not, it muſt be upon conſiderations of public 
policy; 5 which requires, that however fair this kind of tranſ- 
action may be, yet for the general ſecurity of the public it muſt 
be under ſevere reſtrictions, which muſt be ftrictly conformed 
to by all, as well people, who mean to att fairly, as thoſe, who 
are the immediate objects of the act. I was inclined, thinking 
this a fair tranſaction, to bring it to the caſe of a purchaſe of 
.theſe dividends; and I ſhould then have been inclined to think 


it not an annuity, - -and not within the act: but when the Whole 


caſe and the effect of the inſtruments come to be conſidered, it 
is not a purchaſe-of theſe dividends; and one obſervation puts 
it out of doubt; they were to have beyond theſe dividends 
To much paid, as would make up any deficiency ; and it was . 


foreſeen, that it would happen, that the ice/luy/gue bie would = 
die not upon the day the dividends would be due; and: an e 
preſs provifion is made for that caſe. Therefore it is clear, 


that upon the whole context of the inſtruments taken together 
it was intended to be an abſolute annuity of got to each. One 
ohjection was made, which I Was inclined to think might 2 


avail the plaintiff; namely, that no annuity Was granted: 


upon conſideration I am nat ſatisfied, that that will ſerve him. : 
dect of the act to. omprehend all manner 
of inſtruments calculated: to '{ecure the payment of an annuity. 


Though the language is, „whereby an annuity ſhall be grant 
ed, yet the conſtruction ought to be, whereby: it ſhall; be in 
any manner ſecured to be paid; and therefore. if the Caurt 
thinks this an inſtrument, whereby an annuity. is. ſecured to he 

paid, however it has been granted,” all thoſe inſtruments muſt 


be within the act, or there is an end of it. Lam of opinion, 
«that. Lam obliged to hold this an * n the act; and 
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chat ihre mnuſt be — merh in the Wü un che at 100 . 
of Al the inſtruments, by which it is ſecured. Then two b. 
Jections ariſe to this memorial; that it is not a memorial of the * 
real nuit) grantetl; and that it does not expreſs for whom it Beacro 
is granted. I confeſt, I cannot get over the firſt ot theſe objec- 

tions; for When we look at the inſtruments, chere is no an- 

tivity of 100. to ] Hood but all the dividends are granted 
to him out of them to pay two different annuittes to two dif- 
ferent perſons for different conſiderations by them reſpectively 
paid; and how to ſay, an annual ſum appearing evidently to 
de intended to be paid to two different parties is one annuity 

- granted-to a perſon," to Wwhom in truth it is hot granted, but 
who is only truſtee of the whole fund to ſecure the diſtributive 
payments, I cannot fee. Then there is really no memorial of 

_ theſe two anmtities. The next objection is more critical; but 
applies to a plain proviſion in the act, which is not ſatisfied. 

It directs the memorial to ſpecify, for whom the annuity is 
granted. Here it appears to be for Zucy Gildet for life for her 
. . ſeparate uſe, and if her huſband ſurvives her, then for him. - 
The memorial has not ſtated it to be for him in that event. 
Can we then ſay, they have ſtated, for whom f it is granted? 
The direction of the act is plain, and capable of being purſued; 
and there is no good reaſon, why the full extent of the benefit 
intended ſhould not be ſtated. As to both, theſe points, that 
the annuity is not properly deſcribed, and that all the perſons ty 
intereſted are not ſtated by the memorial, Lam of opinion, that 
a. ſufficient memorial within the act has not been regiſtered, | 


and therefore that che annuity f is N and the bill muſt be 
difr niſſed. th 


= 
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Lam ſorry to be obliged to declare,” that 1 of coy * rh 

opinion; and ſhould have been glad to have ſupported this bill, 

- becauſe T agree, that this is a fair and honourable tranſaction 
but in caſes like this coming within an act meant to guard 


1 againſt fraud people, who mean well, will ſometimes be en- $0.62 


tangled in ſome want of | formality. - As to this being an an- 
nuity, and not a fale, nothing is more clear. The parties tręated 
ahqaut an annuity. Suppoſe one man to come to another, ſay- 
ing, he wants to buy an annuity, and that they ſpeak about it, 
825 it is to be ſecured, by ert dividends in the funds; nr” WIN 


* 


Caſes in che. 


_— 170. is a MT for an annvity. - -How:is: it to be e but as 
1 8 this is, by aſſigning thoſe dividends to a truſtee? This act was 
meant chiefly to protect people having annual life intereſts as 
Bosrron. being moſt likely to get into bad hands; and therefore though 
8 in the preſent inſtance the plaintiff has treated fairly, he 
3 muſt be bound by thoſe rules meant to guard honeſt people 
againſt fraud. This is certainly within the act. Then the 
queſtion is, whether the act has been purſued. The memorial 
-ought to ſet forth the dates, ſums, 575-00 and all-thoſe things; 
and if it is with a truſt, the parties beneficially intereſted. That 
Is not done in this cafe, becauſe no notice is taken of Richard 
_ Gildet. Theſe. acts muſt be literally and ftridtly purſued.— 
Therefore I think this not a good memorial within the act. 
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SAMMES . RIOKMAN, 


Be „55 * ui 3th December, 179. 70 1355 5 
Iotereſr de- * IS bl 1 * A Kates on x behalf of e 62 ITY , 
creed under a ⁵ | 


general reſer- The defendant. Rickman was a truſtee; and by his anſwer , 


ang” v-" -of he admitted money in his hands to the amount of 588). A de- | 


ons. cree was made referring it tothe Maſter to take the accounts ; p 


Tae cb farther directions were reſerved. but there was no ſpecial Y 
ge with inte» 


reſt for wilful reſervation of the conſideration of intereſt. By the Maſter's 


RT 48. report it appeared, that the ſum in his hands amounted to 
See ine about 800. By an order made by conſent ſeveral years ago he 
deut to an or. Was Order to pay 200k. into Court: but he never complied with 


der: butſlight that order. 
difference. in 


the ſums..ad- 
Nane The -cauſe- coming on for PORT. directions, it was dete, 

bis hands is that he ſhould be decreed to PY intereſt for the ſum of 2000. 
not. ſufficient i nce the time it ouglit to have een paid, into Court; 3 and that. 


and farther 


inquiry whe- · it fhbüld be referred back to the Maſter for, farther 1 inquiry a8 


ther he 


intereſt _— to the other ſums, Whether he made intereſſ, in order to charge 
be directed him with intereſt; aud that on account.of his conduct he awe 


I unleſs a lung L149 
caſe. not Have big fs. of in FE, Ss ae; AIAN 
Teuer ne n £6: NU BID) (6735 REST 1002 790 6, br. 
| deprixed en For the plaintiffs was Pr Magee, v. As As a nate, 
| „ which the e of UE Court to give. Intereſt upon farther 
4 | reſpe | + 4144 
h | 
So . * 3 Tem Rep. 5. K. 296. 1 Term: Rep C. B, 999%, Dur of Bolt „. Wik 
intereſt. "ant, polt. - 


J , RT e 550 directions, 
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Caſes * Chancery. "Ns 


5 | Jireions, which had always been confidered * 6 practice, 
- was doubted and diſcuſſed; and the Lord Chanteller was de- 


| o 


The Defendait, as an cats "Me his diſobedience to this order, | 
alledged, that the Plaintiffs did not ſerve him with it, or take 
any Reps to have it executed: and that he underſtood, they 
were dillatisfied with it, and intended to try to have it va- 


fled. 


Lind G Erk! 3 


Il am ſatisfied upon the argument, t that it is regular enough, 


and within the courſe of the Court *, to give.intereſt upon far- 


ther directions in caſes, which call for it. Where in conſe- ; 
| quence of the decree made and the report under it, a proper 


caſe appears, there intereſt ſhall ariſe. It was aſked by the 
_ counſel, who, I perceive, thought the caſe hard ly ſtrong enough 
upon the report to call for intereſt, that the Court ſhould direct 


8 
1592. 


2 a 


Sannr 


* 
Riek nav. 


Tome farther inquiry about intereſt. That would be going a 


great way, unleſs the Court can ſee a very ſtrong - caſe, and 


| would be preſſing a truſtee more, than in point of juſtice and 


good policy the Court ought to do; becauſe though the 
urt will hold a firi&t hand over truſtees, yet they will not 


diſcourage people from taking burthenſome truſts. I do not 
upon the report ſee any thing ſo diſtinctly ſtated as to juſtify the 


Court in ordering intereſt except as to the 200). The defend- 


- ant by his anſwer. has ſtated 888“. to be in his hands. The 45 
+ Maſter has not ſo exactly ſtated the preciſe times of receipts 


and diſburſements as to falfify the anſwer, or if it is not correct, 


to ſatisfy the Court, that the defendant has wilfully miſtepre- 


ſented the circumſtances. The difference of the ſums is hardly 
enough to afford a fair ground to impute wilful miſconduct to 
- a truſtee. Therefore upon the whole caſe, as far as regards the 
mere circumſtance of the difference of the ſums admitted and 


appearing on the report to be in the hands of the defendant, 


I am of opinion, it is not a caſe fit for intereſt. But as to the 


200). I incline to think, he ought: to be charged with intereſt 


for the ſake of the precedent ; becauſe when an order is made 
by conſent for a ſum of e to be . into Court, no man 


- 1 5b. era in Cre Hunter. 
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__ 4-7 Caſes in Thanters. ES 
1792. gan \ "Qiſperſs with it. The -perſon, upon We it is inde; 
„ ought either to obey or vary it; for it is an intolerable eircum- 
3 941 ſtance after that to keep in his pocket a ſum, which; if paid in, 
Riexmar. would have been laid out. Therefore I incline to make him 
| pay the balance with a computation of intereſt for the 2007. 
from the date of the order; that no man ſhall preſume, after 
an order has been made, to take upon himſelf ts diſpenſe with 
tit upon the tacit acquieſeence of the other fide, or an idea off 
dais own. This being miſconduct in a ſingle article, of ſmall 
he value, and the Court having fixed a mark of ſufficient reproba- 
. | tion upon that ſingle article, I think, it is not a caſe to deprive - 
the defendant of his coſts: but that as there is no diſtinct point 
of abuſe of truſt, he is within the common caſe of a truſtee, 
who is entitled to his colts, to be retained out of the ü in 


his Hands. | a ers | | 
by + | * rn ern * 
8 l Comanche oners bana and ine. were of r the ine . 
| | opinion. FAT 
REAR .. Gra ̃ ² 
7 ; : T * * — —— — 
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- December 18% 1792 
. Fo Commi mer EY RE abſent 


Money deviſ- NDER a amino Which iſſued in this cauſe to exa- 


Pn jand fo mine a feme covert touching her inclination as to the 


feme covert in Gilpoßtion of a ſum of 1400. deviſed to be laid out in lands 


tail with re- 
verfion to ker for her in tail with reverfion to her in fee, the certificate was, 


10 de that ſhe choſe to have it not ng out in 1 land, but paid to. her 


1t paid'to her huſband. | 5 1 "ILY c 
huſband ; not „. 0 | e. 2 X | p * 
paid without 


affidavi 7 
TIN, This" Court . wc in aevi by the bulbaud and wife, 


and wife that that there was no ſettlement; the Solzcitor General and the Re- 
rere is 9. ger ſaying, it had been of late the practice to require it. The. 


ſettlemeut. 


15 Fegiſter mentioned a caſe, in which Mr. and Mrs. Morris being 
preſent in Court were aflced, Whether there was a ſettlement ?. 


* both anſwered, that there was not: but upon its being inquired i 
| into by the Counſel 25 was found, chat the money was ally | 

; ſettled. | : - og a 4 * 8 F ru 
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! December 13th, 2792. 


/ 
- - 


HE Load; coder for . Cuſtody: of the Great 1 
Seal of Great Britain, and the Right Honourable the ***:,the Mal. 


ter ſhall annu- 
Maſter of the Rolls, having taken into their conſideration the ally, at the 


_necefhty of enforcing the Order of this Court, that the receivers 0 * Th! 
of the Tents and profits of eftates under the care of this Court * Sah 
do duly and annually paſs their accounts, and pay what they the ſtateofthe 
receive according to the terms of the orders, under which they 1 rec 
are appointed, to prevent ſuch accounts from running in arrear, peril 4 
do think fit, and do hereby order, that the Maſters of this ces 

Court do, upon the ſecond ſeal after Trinity Term in every 
year, certify to the Lord Chancellor, Lord Keeper, or Lords 
Commiſſioners for the Cuſtody of the Great Seal for the time 
being, che ſtate of the ſeveral receivers accounts in their reſpecF- 
tive offices; and do farther direct, that this Order be forthwith 
entered with the Regiſter, and copies ſet =p in all Offices be- 
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. 1 parte. k I N 8 NM 
279% oe December 21, * ee 
bare BANKRUPT petitioned to have nis commiſſion ſuper- | | 
all the credi- £ I. ſeded, all the debts being ſatisfied.” The petition was 


tore being .. conſented to by the aſſignee and all the creditors except two, 
ſenting, er. who were creditors by notes, which were delivered up with re- 
3 >" ceipts upon them: as to them it was ſworn, that the deponent . 
— ounce; bur went to their reſpeQtive places of abode, bat could not find 
vere delivered them; and was informed and believes, that 55 are * into 


Hey hgh pon foreign parts, but could not tell where. 


cei 
th * — 


cares ed. Mir. Mitford for the Riis, adminted, that he could not t fad 
any caſe, in which the actual conſent of the | creditors. was dif- 


1 F with. 


The Solicitor General being aſked by the Court, though there 
could be no objection. 8 | 


oY . | | 1 2 F Z 
*- - 


"Lord Commiſſner Eik E 
If the debts: are fully paid, I incline to 40 it, becauſe I do- 
not ſee any poſſible intereſt, a cteditor can have to oppoſe it. 
Perhaps an affignee, or thoſe, who took poſſeſſion under the 
commiſſion, might; becauſe as ſoon as the bankruptcy is ſu- 
perſeded an action might be brought againſt them for _ 
his goods. I think this may be done. e 


Ĩhe other Lords Commiſſioners concurring, the an | 
> * " "was ordered to be ſuperſeded; the Counſel undertaking to pro- 
cure an affidavit verifying the fignatures to the receipts upon 
the notes; uin had been omitted i in day 3 *** N 


Ex parte s HA W. 
that Wa the December 21, 1792. 
Ans was the petition of a bankgupt, whoſe REO ap- 


| A bankrupt 
| 9 his pri peared to be vexatious; as two former petitions preſented 


lege by + mi by him for the ſame purpoſe had been diſmiſſed.” When it 


| therefore came on upon a former day no o counſel appeared for the peti- 
| | tion, 


| Carey Thamwery. 


tion. | * inquiry directed by the Court, en the ſolicitors 1793. 
concerned in this petition were acquainted with the circum- So 
flances, it turned out, that they were lately employed, and no 4 

blame was to be imputed to them. On this day Mr. Stanley where after 


diſmiſſed h 
his advice ; and that he thought, the beſt thing, he could do pies i 


_ tor his client, would be not. to appear. third. joe. the 
heir General Ha the Petition Ge red an order to reſtrain 1 = if 

the bankrupt from preſenting any more petitions for the ſame "* 2 
purpoſe. Such an order, he ſaid, had been made in more than Fo ip wo 
one inſtance; particularly by Lord Thurlow in the caſe c She Court will 
Slade a hankrupt; and that in the caſe of Thompſon Lord Thur. net make an 


order to re- 


low directed aà bill to be filed to a eng: to vexatious pro- fl firain him 


A 


ceedings. . Aa eee ee 


2 * 


TG Comm ee; 2 


1 ſhould have no odzection to make an ir: upon the petj- 
tioner to pay coſts, though in the caſe of a bankrupt; which if 
he ſhould not be able to pay, he muſt ſuffer in his perſon, and 
be committed. It is like the caſe of a pauper; who is diſ- 
paupered by miſcondu&@: fo if a bankrupt behaves ill, he ought 
to loſe his privilege. But 1 do not approve of i injoining him, 
as deſired, and ſhould have been of a different opinion upon 
thoſe. caſes. -I 18 if the en is n we ſhall Haar 


no more of it. p „ 
* 


The other Londs Commiſſioners-concurring, the petition was 
ai imiflſed.* | 


; : 5 gs Ex. parte WR I GH . 
Fo December 21, 1792. 


 CREDITOR of a bankrupt petitioned, that he might OLE 2 


at liberty to prove his debt, and that the certificate might iu ba mo 


be ſtayed. At the time of preſenting his petition he had never irregular, be. 


— 


before them; and they rejected his debt upon the merits. The 80 before the 


reſented, and 
N becauſe brought to hearing without fining what paſſed Coors them. 


 Sohicttor SANS 


74 


from preſent- 


been before the Commiſſioners: but before the hearing he went 40e — = 


for the petitioner gave up the petition, ſaying, it was apainſt © petitions > | 


— 


a ſame purpoſe, - 
9 it will be diſ- ba 


-pay hem he 


commillioners ._ - 


been ene on to be heard, as it was originally preſented. till aſter it was 
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5 BE. The other Lords Commiſliones concurred. 


_ evidence. - 


bens in Chancery. 


N 1 28 p * 
W. RE 8 
U 


Wenn "Solicitor General „ ne Pelition, | | i 
= oe The rule is, that a creditor ought not to petition, un 5 bans 2 
been before the Commiſſioners, unleſs he ſtates what the Court 

- will conſider a ſufficient reaſon for not going before them. 
This creditor ought alſo to ſtate What has paſſed before the 
Commiſſioners, ſince he preſented his petition. As to ſtaying 
li the certificate, even admitting his debt, there will not be a. 
3585 * in number-and value: againſt the: certificate. oe 


2.7: 1 
* — 


Tord Comin rome EYRE. 


Upon both points the petitioner is W ; firft, in pre- 
8 Lenting his petition without going before the Commiſſioners ; 
.'  Tecendly, in coming upon that petition without flating what 

had paſſed before the Commiſſioners. He _ to _ Pre- 

Aented a ſpecial petition. . 


' ATTORN EY GENERAL . Tm GOVERNORS OF THE 
2 -FOUNDLING HOSPITAL. p 


O 


Ton 234 and 240, 1793. 


qt Pin ane of the Foundling FOO, Which charity | 
ſubſiſted under Letters Patent confirmed by Ad of Par- 


cont flows, 8 
power of the 


Court over 


3 lament, | in 1792 entered into contracts for letting upon build- 
not extend to ing Jeaſes, moſtly- for 99 years, the fields, by which the Hoſ- 


pl vp Weg pital was ſurrounded ; which fields before yielded a rent for 


838 paſture of Zool. a year. A/ motion Was made to reſtrain the 


unſeſe they Governors from proceeding 1 in the execution of theſe contracts 


have alſo .the 


management. Upon an information praying, that the defendants ſhould be in- 
of the ter. zoinell from building in-thoſe fields. themfelves, and fram grant- . 


nues, « and 


abuſe their. ing building leaſes. The firſt ground for this injunction was, 5 


traſt, . which 


be that according to the original deſign of the charity it Was to be 


e in the country, and the, Governors had no right to make any 


apparent, or deviation from this plan; which would probably affect the 


made out-by health of the. childten, eſpecially in making bricks upon the 
© ground ſo near the r which, from the report of the 
1 36---oþ | The N {Te 


jj 


Caſeni 1 un 


— el to be part of the plan. Tn Cones of this 1793. 
was read a report of a committee in 1783, upon the occaſion - - 
of building the preſent Hoſpital, which recited, that experience vor 


$106 5 


Had ſhewn, that no place could he found in Londen fit for the . 
purpoſe of the charity; and for exereiſing the children, and em of the 
ploying them in the open air. The ſecond ground was the riſk Fovnnume 


HoverrTAL. 


of the undertaking; for which. there was no neceffity ; the The Found: - 
funds of the Hoſpital: being fully ſufficient for the purpoſe of lag Hoſpital 


is an inftitu- . 


the charity. Thirdly it was alledged, that the contracts them tion of this - 
ſelves were improvident, particularly in the article of gravel fen „n hace: 


fore on moti- 


I lying upon theſe fields; which, it was ſaid, the builders were on, injunRti- 


on, to reſtrain 


to have without any ſtipulation, though the Governors had re- the governors 


fuſed 1400. an acre for it, and it was worth 200. an. acre. _—_ * ng 


The Duke of Bedford had refuſed an application for a road to fuſed; breach 


of tra or 
carry away this gravel; and another application was made to probability of 


the Shinner”'s Company,” to which no anſwer was yet returned. u et bens 


made out; 


The Governors were not charged with any bad intention; and and held not 


it appeared, they had conſulted medical perſons and ſurveyors Rn ai | 
of eminence: but it was ſaid, they had not adopted the plan, — 
- which they had received. They. had already made leaſes to leſs clearly . 
the extent of a rent of above. 9ool. a year. By their anſwer 2 
* infiſted on the ks given them to en and demiſe. 


| 


1 General, Sclicitor Gema Mr. fee wed Mr. C 
Richards for the Rolin. 


This plan ought not to be carried into execution; at least 

not without inquiry whether it is conſonant to the original de- 

gn of the charity. The queſtion is, whether this inſtitution, 

which was intended for the en of children from their 
birth, ſhall be in the town or country. The original purpoſe 
of purchaſing this land muſt have been to keep them in the 

_ country, It alſo appears from. the” report of the committee in 

1783, that it was then their opinion, that town was not "3H 
Proper place. The inquiry, which the Governors ſtate. they be 

have made from builders, and medical perſons, who fay, no | 
prejudice will ariſe, is very different from the inquiry, which 4 
will be made in this Court. If the Governors are miſtaken, __ 
the miſchief is irretrieyable. The plan propoſed is upon a very 
large ſcale. It is now to ſurround three, ſides of the Hoſpital ; 
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therefore there is great probability, that it will affect its ſalu- OR OO A 
. * . not to take e til che Court is perfectly ß? 
N E fatisfied, 4 
WAS, | ? ** „ e . 
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21994; | ſatisfied, that ths truſtees have Pa right i in n to it {2 
w— It is,alfo to be. conſidered, whether it will really anfwer the ' 
JD end in view; whether ſuch- a quantity of buildings will ſac- 


Sins 


„ ceed; and whether the undertakers are reſponſible perſons. It 
0 * ** will be waſte, unleſs theſe buildings turn out to be advantage. 
3 ous to the charity. It is but ſpeculation and adventure. It 
j | depends upon public opinion. Nothing can inſure inhabitants 
to theſe houſes ; and this: is not the moſt favourable time for 
- ſuch ſpeculations. The exerciſe of: thoſe powers to alien and 
. demiſe their real property, which the Governors ſtate them- * | 
ſelves to have by charter, and the diſcretion, by which they are 
to be regulated, is ultimately in this Court upon application 
made to it. The brick kilns, which are; to be erected during 
the progreſs of the plan, muſt be very prejudicial to the health 
of the children. The calculation of Dr. Price, that in Londen 
not one half of the human ſpecies exceeds the age of two: years, 
is very juſt. 8 this. principle they had two other houſes, 
one in Torkſhire,.. the other in Shropfhire, for- the reception of 
+ thoſe children, for whom country air was abſolutely neceſlary. 
They were both ſold on getting their 9 nee: . 


Lid N EYRE. — Ge e 
There wag another reaſon for * The undertaking was 
for ſome time carried on to a great extent, and ſupported by 
grants from Parliament. At laſt ali the country ſent their chil- 
dren there; upon which that public ſupport was withdrawn; 
and then the ſtate of their: funds. made it dee for n to 
+ +ſell thoſe houſes. 


This is of eure at a Hivate bag Is there any thing 
in the original charter, which ſpeaks as to the outline of the 
truſt, whether it was, that the children were to be educated in 
the country? I am unwilling to grant an injunction, becauſe 
— it would be a long time before the cauſe would be heard 
. injunction is the whole effect of the ſult. If there is no 
185 inzunction, it may be brought to a hearing very ſoon; there- 
ore inſtead of moving for n way Not ſet down the 
_ cauſe? | | 4 5 


7 


an 


„ For i he Motion: N 1 
{ There need be no delay; bor the ag may 4 ſet dune and 
280 f0 te Mafter immediately : but they ought to be topped 


Caſes in Thancery. _ 7 4 
bp for if they are to go on in building, till the 1793. 
cauſe can be heard, -whatloever may be the opinion of the 
Court, they cannot then remove the buildings. To apply an oy | 
increaſe of revenue to other purpoſes than thoſe of that very 
charity, for which the body exiſts, is in contemplation of this oer. 
Court an abuſe of that revenue. A corporation exiſting for par Founnune | 
ticular charitable purpoſes is not acting according to the end of 
its inftitution, if an increaſe of revenue is to be applied to the 
fartherance of ſome other charitable purpoſe, for which the in- 
titution does not exiſt, The power of this corporation to ſell 
lands given to the Hoſpital is very ſtrongly ſtated in the anſwer, 
I ſuppoſe in order to infiſt, that a forliori they have a power 
of granting building leaſes: but they have that power to ſell 
only provided they do it wiſely and providently for the pur- 
poſes of the charity, for which they exiſt. The Court will not 
permit an increaſe of revenue to be applied to other objects, if 
itwill be detrimental to thoſe, who are the real objects of the 
charity. The Governors have fold ſtock, and applied legacies, 
as matter of annual income and expenditure. That is not a 
provident management; and this Court would not permit them 
to do that, though they might have a legal power, unleſs it 
appeared to be abſolutely neceſſary to apply part of the princi- 
pal. In caſes of infants or charities the Court will not permit 
a fiduciary truſtee to ſay, that ſuch a caſe of neceſſity exiſts. 
The Court having got pofſetſion of the plan by the filing of the 
information will not permit it to be carried into execution at 
the diſcretion of the truſtees alone; nor if they approve the 
plan, will they permit it to be executed, unleſs there are proper 
proviſions for its being executed with prudence. This increafe 
of revenue is not neceſſary for the purpoſes of the original in- 
"Mitution of the charity: for there is no pretence to ſay, the 
preſent income is not infinitely more than ample to ſupport ſuch 
children, as are the object of it. If the circumſtances of the 
_ charity preſſed for ſomething immediately to be done, perhaps 
the Court would not grant an injunction: but the Court muſt 
Tee that. In the caſe of the Archbiſhop of Canterbury an eſtate, 
the property of the ſee, had been ſold, and the money paid 
into Curt, in order to build a palace for the Archbiſhop ang 
Bis ſucceſſors. The late Archbiſhop Dr. Cornwallis had made a 
collection of materials for this purpoſe. Mrs. Cornwallis, as his 
.  executrix, applied to the Court to have ſo much of the money 
an Court paid to her, as would amount to the value of the 
w materials 


— 


N „ ci in Chancery: | 
18 materials collected oy her huſband: but Lord Thurlw refuſed. 
the application, ſaying, it was ſubject to the control of the 
| Abby Court; and he would not part with the money, till he had ſeen 
ä ſcheme ; andi if approved, he muſt be ſure, that the plan ap · 
g ** proved would be ſecured in the execution of it. The ſame 
Eo principle will apply here; and the Court will take care, if the 
ATED plan is approved; to ſecure the execution of it. There is no 
being truſtee doubt, that a corporation being truſtee is in this Court the lame | 


is in this court 


the ſame as an AS an individ aal. 
individual. $6 oy 


Lord Commiſſioner EYRE. 8 
The hiſtory of the Coventry * proves that {7 , 


For the Motion. | | 
The caſe of Sutton Colfield before your Lordſhips was an ap- 
plication for an injunction. Some of our early kings had incor- 
porated them, and given them the manor of Sutton Colfield —_: 
certain charitable purpoſes. They had let part for building. 
and other purpoſes, which, they ſaid, were within the original 
NY purpoſe. An injunction was granted upon the ground, that the 
: Court had juriſdiction to look at it in that ſtage of the cauſe, 
_ unleſs ſome ſtrong reaſon ' againſt it ſhould appear. In Duke's 
Law of Charitable Les there is alſo a caſe of the ſame corpo- 
ration, in which the commiſſion of charitable uſes (/) did iffne; 
and it has been held, that the Court has juriſdiction to look at 
it, wherever that commiſſion will ifſue; 2 Veſ. 581. In Re 
binſon-v. Lord Byron the defendant had made a great lake for 
the improvement of his park: the plaintiffs had great cot- 
ton mills upon the ſtream, which ted this lake; they applied 
for an injunction, ſtating their apprehenſion of two inconveni. 
encies; firſt, that the water would not flow freely enough; 
ſecondly, that the dam-head was weak, and might break, and 
carry away the mills. An injunction was granted from pre. 
venting the water from flowing otherwiſe, than it did on ſuch 
a day; and an iſſue was directed with a view to try the right 
to the ſtream, in order to modify the injunction, when the 
iſſue ſhould come back. The execution of theſe contracts ought 
to be ſuſpended, at leaſt till an enquiry is made about the gra- 
EY which 1s worth 200). an acre; and yet does not appear 
to have been conſidered in the contracts: but is given to the 
builders as a bonus. If it is not ſo, they would make that ap- 
| pear The Court cannot ſport with public evaritles. * there 


t 2 Bro. P. c. 236. ; 0 43 Eliz, c. 4. 
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is any We for ſuppoſing, they may be wrong, the cut * Wh 


will Kop them; and more 15 in this caſe, becauſe there is no wv 
ATvornry 


neceſſity or urgeney ſtated; which in ſuch caſes might perhaps 
8 8 the Count from making the uſual i inquiry. * 
| '( cel 
"The Counſel for Ty "NN were fiopped by the Court. 


Lord Gn e 


When I ſtated my difficulty: as to the Lat, the Aer 
given was, that there need not be any delay; becauſe it might 
go immediately to the Maſter for an inquiry, whether the plan 
would be beneficial: I perceived therefore, that it was the 
opinion of the Counſel for the motion, that we were ſitting in 
the ordinary exerciſe of the juriſdiction, this Court afſumes 
with regard to all publick and private charities not ſpecially 
eſtabliſhed with viſitors, ſo as to exclude the juriſdiction of the 
Court. That is a very important queſtion. I am ſatisfied, that 
this Court has a juriſdiction, that is, a limited juriſdiction, 
with regard to things of this nature: but I am alſo ſatisfied, 
that it has no ſuch juriſdiction, as the Counſel have proceeded 
on. There is nothing better eſtabliſhed, than that this Court 
does not entertain a general juriſdiction, or regulate and con- 
trol charities eſtabliſhed by charter. There the eſtabliſhment 
is fixed and determined; and the Court has no power to vary 
it. If the Governors eftabliſhed for the regulation of it are 
not thoſe, who have the management of the revenues, this Court 
has no juriſdiction; and if it is ever ſo much abuſed, as far as 
reſpeQs the juriſdiction of. this Court, it is without remedy: 
but if thoſe, eſtabliſhed as Governors,. have alfo the manage- 
ment of the revenues, this Court does aſſume a jurifdiction of 
neceſhty ſo far as they are to be confidered as truſtees of the 
revenue. That is ſtated in the book upon charitable uſes; and 
referred to in ſeveral authorities; particularly in Attorney Ge- 
neral uv. Smart, 1 Ve ef. 72. and Allorney General v. Midalelon, 
2 Hef 3a). The reſult is, this Court muſt not haſtily take 
upon itſelf to interfere with thoſe, who. have by charter, and in 
this caſe by act of Parliament, the whole control over this 
charity. But where having alfo the management of the reve- 
nues they are abuſing their truſt, the Court has juriſdiction. 
With a view to that 1 aſlced, whether part of the plan was, that 
c eee in the country; * I thought it pro- 
bable 
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2 130 0 a d on account of the children. It is better, that they ſhould 
be brought up in the country than in town, as appears from 
Azzozvzr the ſtatement of the Attorney General upon a comparative view 
Genrtat of the death of children in town and the country. That made 
28 it probable, that it was part of the original plan, that this efta- 
Tober bliſhment ſhould be in the country. If ſo, to bring a town 
3 round it would be changing the plan; and would have ſuch a 
| tendency to pervert the end of the inſtitution, as would have 
LS, authorized the Court to interpoſe upon the ground of a breach 
- of truſt. But it not only does not appear, that ſuch was the 
original plan, but neither dees it appear, that any man will 
: Tay, that the plan now. propoſed will endanger the health of 
the children. If it was intended to proceed upon that, and it 
is not marked out ſo, that the Court can proceed upon it as 
upon certain data, it ought to be proved by affidavit. Then 
can the Court interpoſe by way of injunction in the manage- 
ment of the revenues and improvement of the profits of it with- 
cout affidavit? There is nothing, which calls upon the Court 
upon evidence to ſtop the hands of the truſtees by injunction. 
The only other ground would be on ãccount of a breach of truſt 
upon the face of it, and that it is the duty of the Court to ſtop 
the truſtees immediately, becauſe it is in the nature of waſte. 
That would do, if made out: but the prayer of the informa- 
tion being generally not to grant any building leaſes muſt have 
gone upon the other ground of breaking in on the original plan. 
We might ſtop there by ſaying, that the prayer of the infor- 
mation fails altogether upon the only ground, on which it can 
be ſupported, unleſs it can be maintained, as has been argued, | 
that it is in nature of waſte to turn profitable meadow: land into 
buildings. Does it appear upon the information and anſwer, 
that this would neceſſarily be unproductive, and a bad har- 
gain? Nothing of that kind appears. What they have let has 
been let at a rent of above ol. a year. This rage for building 
may ſome time or other prove inconvenient to the public : but to 
ſay, it will be ſo immediately, is more, than I am authoriſed to 
do. Upon the hearing perhaps ſomething may be eftabliſhed 
to make the Court interfere. As to the other part, whether the 
particular contracts entered into are clearly. improvident, ſo as 
upon that to juſtif/ an injunction, that is not within the prayer . 
of the information, which ſays, there ought to be no buildings 
at all. I think, the truſtees have acted with care and attention. 
- * taken the report of {urveyors.; and made their con- 


tracts ö 


i 


————— . 


_ trafts upon them. | It is ſaid, the Ade 20 not ech whe 1793. 
degree of attention was uſed in the particular article of gravel: — 


Arrogner 


but it does not appear, that that was not included in the efti-- e 0 


mate, upon which the contracts have proceeded. T am defired g lues: 

to) preſume that: but I muſt preſume the other way. The pre- 4 of the 

ſumption is, that the truſtees are doing their duty, till the Hovrrra. 

—_— appears ſo ſtrongly, that I am obliged to ſay, they are | 
So informed as they were upon the TubjeRt of the value 

of tb gravel, having refuſed to fell it at a price, they thought 

too low, I cannot ſuppoſe, they have been guilty of a breach of 

truſt, and have given it away to theſe builders. As to the 

bricks, every one knows, there is not a great building carried 

on about London, in which it is not one of the firſt objects to 

convert the ſoil into bricks for building upon the ſpot. The 

ſmell of bricks is _difagreeable. The ſmell of the manure, 

Which is ſpread upon theſe fields every ſummer, is worſe; 

only that is for a ſhorter time. But if buildings are to be car- 

ried on, we muſt not reje& the only means, by which they are 

to be carried on to advantage. Upon the whole, in caſes, where 

there is a charter eſtabliſhment of this kind with governors to 

conduct it, they have the Power in theraſelves; and we have 

nothing to do with it unleſs in caſe of a breach of truſt; and 

upon coming for an injunction a high probability muſt he ſhewn, 

that that 1 is the ** ; and then the injunction ought to go. 


| 1 G ASHHURST. enen WL 

There i is no doubt, as a general poſition, that this Court has 
n controlling power over all charitable inſtitutions. As little 
doubt is there, that this Court will grant an injunction, where. 
ever it is properly laid before them either by poſitive or pro- 
bable evidence, that the truſtees are acting in a manner incon- 
ſiſtent with the truſt; and are either doing, or about to do, 


' ; what will be detrimental to the charity; and which when done 


cannot be undone; The only queſtion is, whether this is one 
of thoſe caſes ; for the Court has no right to take the truſt out 
of the hands of thoſe, who are the real adminiſtrators of the 
charity, unleſs it appears, they have acted improperly. Thoſe, 
wha come for the injunction, muſt make out that caſe clearly. 
Here an information is filed; and the prayer of it is to prevent 
this corporation from granting building leaſes, or building 
themſelves, upon the 9 belonging” 1 to the foundation. — 
R 00 D {- x7 NANO 
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ſance and injurious to the charity. Wherever the matter is ſo 


bat it is injuxious, it is too ſhort 1 in this ſtage of the cauſe to 


injunction is grahted, the cauſe will not proceed ſo quick, as it 
otherwiſe will; becauſe by, the injunction the plaintiff gets the 


inſtituted by charter and act of Parliament for the purpoſe of 
governing this charity; and I take it, that unleſs there is ſome 
reaſonable ground to ſay, there is an actual abuſe of truſt, we 


- it is proper to puniſh them, and to ſtop them, till we can in- 


charity. It may be a great benefit to it. It has been ſtated, 
that this is in nature of waſte, becauſe the converſion of mea- 
dow land into buildings would be waſte, it the buildings ſhould 1 
not anſwer, and that the ſcheme is /problematical and uncertain: 


% 
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The queſtion. is, whether this is made out plainly. on the IG 
ſiſtent with the truſt, or prejudicial to the faundation, of which 


they are truſtees. It is not made out, even by probable: evi- 


dence, ſo as that this Court can take it up. and put a ſtop to 
what they are doing. It does not neceſſarily follow, that the 
converſion of meadow land into buildings is a detriment to the 


that is rather an argument the other way; for then we ought. 
to go the utmoſt length of inveſtigation, before we pronounce 
it injurious; and we muſt clearly ſee; that it muſt be a nui- 


problematical, that we cannot ſee with any degree of preciſion, 


grant an injunction; and the more ſo, us it is admitted, that 
this information may very ſoon be brought to a hearing. If the 


benefit of his ſuit. Therefore it is not a caſe, in which it is 
fit for us to throw ſuch a Kigma upon the Governors of this 
charity, as to e 1. is n ER are. * amen 
with thar duty. ark elt ene 
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Lord Commiſſioner” wiksos: | iS 
1 am of the ſame opinion. | The: defornants' are a corporation 


have no. juriſdiction to take it out of their hands, and to ſtop 
them, till we can inquire, whether they: are abuſing their truſt 
or not. If they violate their truſt, and that can be made out, 


quire: but it is neceflary-to make that out in all caſes: for 
though . there is a, private relator in this information, he does 
not complain of an injury to himſelf; for whether they are 


a corporation on individuals, they would be anſwerable for in- 


Jiuries to third perſons. Neither is ät pretended, that they are 


doing this for their en benefit: but it is fimply alledged to 
be 1 Anjuagious to the charity. Firſt it is a to be N to 


the health of re children: but there is no evidence to ſupport 1703. 


that proved? By ſhewing, that the perſons, to whom they ap- 2 8 


plied for a plan, gave them one, and it does not appear, whe- — 9 


ther they proceeded according to it. It does not appear, whe- of the 
ther they have deviated from it or not; nor, if they have, whe- 13 
ther they. are right or not. In one inſtanee they could not get 
leave from the Duke of Bedford to carry away the gravel.—— 
Upon that refuſal they haue applied to the Sbinner's Company 
for a road, and have not yet received. an anſwer. Perhaps it 
might have been convenient to make a bargain, that it ſhould 
_ go for leſs than the value on account of the difficulty of carry- 
ing it off. Then there is a queſtion, whether it is better to have 
houſes or meadow land 2/ It is more beneficial to have houſes 
than land ſo near Londun. But we cannot prevent them from 
proceeding, in this plan, . becauſe we do not know, whether 
theſe buildings will hereafter. let ſo with, as die inn Tt 
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| TE Defendant Birch agreed to ſell by private pantry for Biddiogs 
o, ooo. an eſtate, which was by decree directed to be opened * 


ſold for payment of debts and legacies. On reference to the 7 mm 
Maſter to Tee, whether the contracts made were fit to be exe- oncircumſtan- 


cuted, they were ſet aſide; and the eſtate was ſold before the the ow 4g] 


the owner of 


| Maſſer for 15,3001. . An order niſi to confirm the report was ie «ate, 


== who joined i 
obtained, on 5 July, 1792; and the report was confirmed on the motion, f 


the 24th of the ſame month. On 28 Nov. ee 


1792, a motion WAS at the — of 


made on the part of the plaintiffs, who were creditors, to open the coofirms- 


ion, and a 
the biddings, in which motion the defendant Birch joined, — fourth of the 


— Chancery. _ ” CY 


that. Next it is ſaid, the bargain is improvident: but how is 


* 


# 


The foundation of the application was an over-bidding of above — price | 


was offered in 


4000/1, and that Birck was in confinement in the Fleet priſon at dance: but 


a depoſit of 


the time of the confirmation of the report, and was told by the whole ad- 


two DES wm UI wu direct their agents to open e e. 


. : | | ws. hid: ereaſe of 
4 r SALVE N x alone. will not 


Ws wy when large, s « ro avxiliary cireumſtance. 
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— Chancery: 


1793. biddinge; which they neglected to de Te nm that 


5 Wars" no delay was to he imputed in bringing on this motiotr; as the 
„long vacation commenced immediately after confirmation of 


ü Bien. 


the report; and fince the beginning of term it had been pur: off 


* Yo , JO 1 724 by — N the N een 1 * 


Kr: Monet, Mr. "Selwyn, and Mr. Nahm, . n Ms. 


If parties apply to open biddisgs We the Mate is con- 
firmed, 'it is of courſe to open them on payment of cofts and 
making a depoſit: but after confirmation à ſpecial ground upon 
evidence is required. The overbidding offered now is one- 
fourth part of the original ſum. If it ſtood on the ſingle cir- 
-cumſtance of ſo great an advantage, that would do.” In Hooper 
v. Jewel, 14 Feb. 1958, biddings were opened upon the *cir- 
ourmſtance of advance of pricepnly ; and that advance was only 
1504. upon 26067. * The Court il lay hold of any ſpecial | bir 

cumſtances to let in this great advantage; Price v. Moxon, 14 
July 1154, before Lord Hardwicke ; Gower's caſe in the Houſe 


of Lords, g May, 1766, 6 Bra. BC 148; - Gwyn v. Hodges 


: 14 Nov. 1766. Nothing can be cited againſt this application 


except a ſhort note in 3 Bro. C. C. 4755 and what was ſaid 
by one of the Lords Com miſfioners in Prideaux v. Prideaux, 
I Bro. C. C. 284, that the Court is very flow in opening bid- 
dings: but he alſo ſaid, Juflice muſt not give way to policy. | | 


1 80 


Solicitor General and Hr. Mitford for the Purchaſer ae 
What will qperate as a general diſcouragement to bid n 
Als Court muſt be a miſchief.” Without fraud or combination 
At is impoſſible to open biddings upon the mere circumſtance of 
advance of price. It does not neceffarily follow from this offer, 
that the eftate 5 1s really of greater value if carried into the ge- 
neral market. Their advance may depend upon ſpeculation. 
In Stott v. Nei, 3 Bro. C. C. 475. the Lord Chancellor 11, 


: upon full confideration of all the caſes, that it was nec ary 


men ſhould know, that when biddings were confirmed, they 
ſhould not be opened. A very large ſum was offered there : 
bat the Court thought, no addition of price alone could open 5 
the biddings ; but if it could he clearly and unequivocally eſtz- 
bliſhed, that there was any private agreement between the 
bidders not to bid againft each other, that is a Practice, the 
„ 1 7 to prevent. It was tee on \ that ground ; but 
| * 


C . _ 
Ys "Cates i Chancery. | n 
"6 evidence was only bene: and it was poluivelly denied by 


the defendant. Therefore the Court thought there was no 
0 17255 „ 


Pride mix , Pridequx was conceived to by againſt the prac- 
- tice of the Court. The purchaſer applied to the Lord Chan- 


cellor to diſcharge the order made by the Lords Commiſſioners; | 


and upon great conſideration he did reverſe that order, and 
gave the purchaſer the benefit of the ſale. The circumſtance, 


that the ſale took place without any account of the perſonal 


' eſtate,” had great weight with the Lords Commiſſioners : but 
it was'afterwards found to be the conſtant practice in the office, 


that when the Maſter was ſatisfied, that there would be a defi- 
ciency of the perſonal, he might put up the eftate to ſale before 


confirmation of the report as to the perſonal. If mere inade- 


quacy of price is ſufficient, that was a groſs caſe of that kind. 


The Court did not open the biddings, but ſet afide the order for 
ſale, conceiving it to be irregular, that the eſtate was ſold at 


all, and that it was impoſſible to let in the incteaſe of price 
upon any other ground than that. The application was changed 
to a motion for that purpoſe. When it came before the Lord 


Chancellor, he ſaid, it was impoſſible, that the order could 


have been made upon the ground of inadequacy of price, be- 


cauſe it was to ſet aſide the ſale, not to open the biddings ; 
and as to the ground for ſetting aſide the ſale, he ſaid, there 


was nothing to raiſe a ground for that, becauſe nothing, in 


which the purchaſer was implicated ; and he treated Gouer's 
caſe as a caſe containing circumſtances, which perhaps might 
have been a ground for a bill in this Court to ſet aſide the con- 
tract. In that caſe, where all the other caſes were mentioned, 


there were important circumſtances, which do not appear di - 


Kindly in the report, but were ſtated by the late Lord Chan- 


cellor ſrom his oN] knowledge. I do not believe he approved 


that caſe: but the ground of it was, that ſome years before the 
fale a ſurvey was made in the family with ſome degree of col- 


luſion with the tenants; and it miſrepreſented the value and 
quality of the eſlate; and ſome of the purchaſers kniew, there 


had been this fraud in making the 3 and the family did 


notknow it! That ground the Lord Chancellor ſtated as the 


only grounch, on which the caſe could be ſupported. After the 
biddings were opened thoſe, who had opened them, bid again, 
anc Read of 28,0007." gave 38, oo. After the ſecond ſale 
Vor. wt 9 | 1 2000. 


Caſes Fl Chancery. 


25007, more was offered by thoſe, who appealed from the FLY 
mer order; and the creditors of the late Lord Gower ſopported 


that offer very ſtrongly : but Lord Camden would not open it 


again, but ſaid, the report was abſolutely confirmed; and that 
then it was fimply an offer of more money, which would not 
do. In Price v. Moxon there were circumſtances of the ſame - 
kind. The purchaſer of the eſtate was partner with the Solici. 
tor in the cauſe; and from ſome particular knowledge he had, 
to the benefit of which the other parties were entitled, the ſale 


was ſet alide. Beſides the party, who came to open the bid- 


dings, was: miſinformed as to the time of confirming the report. 


For theſe reaſons the Court thought, they might lay hold of 
the purchaſer in that ſituation: but in Gower's caſe Lord Nor- 


thington did not much approve of that caſe. The circumſtances 
of Hooper u. Jewel do not appear, nor the degree of diſcuſſion ; ' 


and it:ig-done away by the other. caſes, in all which it is laid 


down, that overbidding alone is not ſufficient ; and that Was 
ſettled: in Gower's:caſe. _ The: circumſtances of Gwyn v. Hadges 
are not ſtated. It is faid- to have been on 14 Nov. 1766. If 
ſo, it was very ſoon after the appeal in :Gowe7's caſe. There 


muſſt have been other circumſtances n. mere ny of 
price. | | PE | | 


3 en asHHURST. 5 


Thie 8 a queſtion of great importanoe,: as lads ſubjefs, | 
which occur every day in this Court. As the caſes have fluctu- 


ated, it is- neceſſary to confider them, and to endeavour to lay 


down ſome thing like a rule upon this NE We will give 


| E in * 


VVV "His 25th, 498. | 
Lord Commiſſioner, m delivered the opinion of we 


| Court. 


We have conſidered this caſe; add it r cent * im. 


barks the - ſuitors of this Court, that ſales by auction before 

the Maſter ſhould be-put upon ſuch a footing, that bidders may 
know with ſome degree of: certainty, when they, are confirmed 
in their purchaſes. But as: this Court 1s intruſted with the in- 
l of vendors, they muſt take care of thoſe intereſts, —— 


va Therefore 


N 
* * p —_— 
4 1 * = = 


Caſes: in Chancery. MW SE 


Therefore we op time to confider in over to endeavour to 1793. 
a extract from the caſes ſome line of certainty, as far as the cir. wy 
cumftances would admit of it: but upon the beſt conſideration 4 46a | 
we cannot find any more-confined rule than this; that as a Bizcs. 
general principle biddings are not to be opened after confirma- 
of the report unleſs under particular eircumſtances. In 
« Gower's caſe it was decided thus far, that increafe of price alone 
is not ſufficient; but if fraud appears, that ſuſpends the ope- Fraud ix one 
ration of the general ſale. That was only mentioned as one 3 
exception : but it was not laid down as the only poſſible / ex. role not to. 


open biddings 
ception. The ſame general rule was laid down in Prideaux V. after confic- 


Pau. Large increaſe of price is a ſtrong auxiliary argu- 5 ns 

ment, where there are likewiſe other grounds; as it ſhews, 

that the application is not calculated merely for delay, but that 

- the parties are in earneſt. This brings it to the circumflances 

in this caſe; in which the ſum overbid is larger, than has ever 

occurred before, amounting to one-fourth. part of the original 

price: but that, as I ſaid before, is not of itſelf ſufficient. As 

to the time of applying, there is no lacheſs; as the report was 

confirmed only a few days before the long vacation; and there- 

fore there was no opportunity of applying ſooner. Nor is there 

any reaſon for imputation on the conduct of the purchaſer. 

Therefore the only thing to take the caſe out of the general 

rule is the fituation of the defendant, who was a priſoner in the 

Fleet. This does furniſh ſome. ground. Courts of law. are in Cours of law 

general more exact in adhering to general rules of practice than agg. ral 
_ courts of equity, but will ſometimes depart from them upon rules of prac- 

general principles; as in the inſtance of a perſon coming to ſet 8 

afide a judgment for irregularity; he muſt come in the firſt aged gs 

inftance + but if he is in priſon, that is confidered as an excuſe. excuſed for 

That applies to this caſe. Birch joined in the offer to open the be t in 

_ biddings; and was at the time, when the report was confirmed, fiance to bay 7 
- a priſoner. Though he expreſſed a wiſh, and intention, that tem. yy 

the biddings ſhould be opened, he could not look after it him- 

elf. If he had been at large, he might have gone to his friends 

at Manchefter. This certainly ſeems to be a fair ground to 

take it out of the general rule: but to ſhew, we will ſupport 

that general rule as much as poſſible, we will open the biddings 
with this reſtriction, that the defendant ſhall n a . of 


th whole Gn . in . 
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| Ame ya Vol. 1. NABOB oF THE CARNATIC v. EAST INDIA COMPANY. 


„ 


Nov. 7, 8, 9, 12, 19, 1792. 2 28. 1798. 


N Political trea- 
ties between a 
foreign ſtate was put in containing the ſame matter of defence, that 


1 had formed the ſubject of the plea. It ſtated the character and 


of Great Bri- ſituation of the plaintiff and defendants, and the powers giren 


tain acting as 


an independ- to the latter; and taking up the accounts from the year 1749, 
ſtated the various tranſactions between them down to the year 


der powers - 


granted by 1787: it then particularly ſtated the final treaty, which had 


* charter and 


act of parlia. taken place between them in that year; by which nine lacks 
1 datſed of of pagodas were to be contributed by the plaintiff, as the an- 


mavicipal_jo- nual peace eſtabliſhment, and four-fifths of his revenue after 
riſdiction; 


therefore a Certain deductions were to be paid into the treaſury of the 


rrER the plea was over-ruled in this cauſe an ner 


d Tagaged ere for the purpoſe of diſcharging his debts: and the 


on {ach trea- 


ties by the Company were to be accountable to him for the Whole. The 
| Nabob of Ar- 


cot againſt the Anſwer then inſiſted, that in all theſe tranſactions the plaintiff 3 


Ealt India ated as a ſovereign prince, and the defendants" in exerciſe of 
Company was 


diſmiſſed. the ſovereign power delegated to them by charter and act of 
Parliament; and that the agreements and treaties between 
them were of a fœderal nature; and that all the matters, which 
were the ſubje&t of the bill, were cognizable by the” wy of 

Sawing nations, not 880 A municipal court Wn 1 . 


 fidering the character and ſituation of; the plaintiff and defend- 
ams, and the ſubjett matter of the tranſactions, Which er 
Dn between Ren: the hill could De e * 
N K 


eee Er RE c ere the Revly * 


1 wifh you to conſider, whether by the courſe of this Cot” 


it is the bounden duty of the Court in all caſes of tranſactions 


between parties to decree an account. As to that there is one 


_ caſe in 2 Fern. 276, Sherman v. Sherman; in which the Court 


We | The cauſe was {ome at Send le gh ves the Gain 3 . 
I en. that was agitated upon the plea; via whether, con- 


, 


\ 


"= did not decree-an account, though there was no bar to it : but 8 


* 4 1 . : 


/ * ) The ah WER . bers eb 45 Ateuſfed upon the plea, the 


arguments on the preſent occaſion are omitted; as it would have been impoſſible to 


have avoided repetition by any web, * would not have en their at- 
rangement and connexion. | 


. 


4 = - SS 
. / | 


2 im Chancery. 


= W were ances which rendered it very . 


N 


1793. 


that the party aſking the account had any thing really due; —u. ; 


and the Court left the parties to their action. If it is in the 
diſcretion of the Court, I wiſh the caſe may be confidered a 
little upon the outline, as it flands upon the anſwer. By that 
the general outline is, that a debt was originally vontracted, 
(no matter how, for this will not touch the general queſtion 


between you) for which a proviſion was made in 1781; that 


"this muſt be conſidered as acknowledged by both parties to be 
an exiſting debt then. In 1785 another proviſion was made by 
another agreement, in which agreement there is a provifion, as 
it ſeems to me, for the future liquidation of the debt ſubſiſting 
between the parties; therefore there is an acknowledgment 


Na nas of the 
ene * 


Ear 4 


W | 


then of a debt ſtill ſubfiſting. That ſeems to be carried on to 


1787, when the final. treaty was made; for that proviſion 
for the liquidation of the debt was preſerved by that treaty. 
Here then is from 1781 to 178) an acknowJedgment by the 
Party deſiring this account of a debt ſubſiſting from him to the 


deſendants. From the anſwer there appears great probahility, 


that that debt is ſtill ſubſiſting, and is greatly increaſed; there- 
fore the hope of a halance to the plaintiff feenis remote ; and 
the probability that it is the other way, is very ſtrong. In that 
_ caſe the proſpect, that the Court will be able to do Juftice to 
- the defendants, has been obſerved upon already. In that kind 
-of caſe, - with ſo little probability of a balance to the plaintiff, 
I wiſh you to conſider whether, ſuppoling it 2 queſtion of dif- 


_ eretion, the Court under al the circumftances ought to decree 


an account, which upon the face of the anſwer ſeems neceſſary 
to he taken up from the year 1749 to 1781, and to be conti- 
nued down to the preſent year, involving that variety of mat- 


ter, Which appears neceſſary by the anſwer, and attended with 


the difficulty as to the vouchers of this account, to which the 
proſecution of - ſuch accounts between parties reſident 3000 
miles off will be liable, and the difficulty of enforcing the pro- 
ſeeution of the account in the uſual manner, as by production 
of all papers, perhaps in a foreign language, to be ſent into the 


Maſter's office, to he there tranſlated, and alſo by examination 


of the parties, The caſe, I have mentioned, only brings into 
a degree of doubt the general poſition as to the Court having A 
diſerxsion 28 


* 


* » # _ 
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5 in cg, 


e 1 98 v. N 5 Ra my 5 been "FP fetilement” 
TOS. of accounts; and the bill muſt in truth have been to open the 
Ear lovin 


Conrany. Account. The Court declared, not that they would not, but 
wa that they eould not, relieve, and therefore difmifſed the bill 
without coſts. They muſt have thought, the acquieſcence and 
length of time -was a bar of the demand; and that decifion - 
could be pleaded 1 in bar of another ſuit. In Wright v. Lagouſlm 
before Lord Kenyon, when Maſter of the Rolls, a legatee filed” 
a bill for an,account and to have his legacy paid. The anſwer 
"was, that the teſtator died inſolvent, and that the plaintiff had 
cited the executor before the Eccleſiaſtical Court; where he 
ſtated, that there was no fund. It was infiſted, that the bill 
Thould be diſmiifſed': but Lord Kenyon thought, that by the 
-courſe of. the Court he was bound to decree an, account; and 
that all he could do for the plaintiff was, on account of the 
circumſtances, under which the bill was filed, to reſerve the 
conſideration of coſts; which are in caſe of a legacy always 
| decreed immediately. In the cafe of Paris Taylor it was in. 
3 ſiſted by the defendant, that from circumſtances of acquieſe- 
BT ence, Oc. he ought not to go into an account: but the Lord 
Chancellor thought, that though circumſtances were tated, 
-which ſhewed the probability of. a very large balance from the 
' plaintiff, he could not ſay it was unqueſtionable, that there 
would not be a balance the other way; and therefore that the 
account muſt be decreed. It is conſidered as a great advantage - 
in the adminiſtration of juſtice in this country, that Judges . 
- pronounce only the judgment of the law. - If this Court does 
1 not entertain the bill, the plaintiff muſt have an action of 
account, the difficulty of which has put it almoſt out of uſe, 
and in which the ſame inconyeniences- will occur. As to the 
objection from the difficulty of managing this cauſe before the 
Maſter, G. it is a difficulty, I agree: but the ſituation of the 
Court compels them to contend with it. The conſtitution has 
provided no other: remedy in this caſe; and from the nature 
of it perhaps there could be no other. There are many caſes, 
in which this difficulty will occur. Perhaps courts of juſtice 
ought not to deem that, which is within their juriſdiction, to 
be beyond their power; and therefore ought not to refuſe to 
anake the N on account of the 9 Many caſes 


have 


bave 1 5 OR on . of the aide of coming ts. + a 
a:conclufion: There was a caſe in the Court of Exchequer, 8 
between a houſe at Malaga and a houſe in London, in which Cannaric 
the accounts were for above 50 years. Great difficulty might , il 
have ariſen in that caſe. The Court felt the difficulty; and Couranr. 
upon ſubmiſſion of the parties there was an inſpection of papers 

at Malaga. I do not think, all-the difficulty, that is appre- 

. hended in this caſe, will Arlt The defendants have endea- 
voured to increaſe it. They. ſtate their accounts from the year N 


1749; though in 1991 all aceounts were einen and the ba- 
lance wo by he _ 


5 the” PIER 


Ik Sturt v. Melliſh, 2 Ak. 616. the bill» was diſmiſſed on the 
| ground of the intricacy of the accounts. | 


| The _ took time 4 der; 3 the cauſe was ſet down 
for judgment in the fittings after Michaelmas Term 1792, when 

juſt as the Court were proceeding to deliver their opinion, the 

Counſel for the Defendants ſtated, that diſpatches were received | 
from Lord Cornwallis, Governor General of Bengal, intimating, ' 

that a new treaty had taken place between the Nabob and the 

Company, which would render this ſuit unneceſſary. 

The Solicitor for the Plaintiff declared, that he had not re- 
ceived any diſpatches, or any information on the ſubject, except 
from the Solicitor for the Defendants. | 


> 


Upon this the cauſe was 8 to the next, Term. It was 
not mentioned again till the 28th of January, the day on which 
the Lords Commifſioners reſigned the Great Seal. On that day, 
Juſt before the Court roſe, the Counſel for the Plaintiff declar- 
ing, that there was no ground for what had been ſtated by the 
Defendants concerning a e which put an end to 195 ſuit, 
rec e | : 


>, 


Lad Comm! my wner [Sf 2a 


I am extremely forry, that we were not informed of this 
before. If we had Known it a e or even an hour ſooner, we 


were N 


Rs 


f dle in — 


24103. were vated to have given the reaſons of our hd fully: 
— However we will not create an enormous experice'ts the par- 
2 ties, and a great inconvenience to the Court, (which we have 
b ſeverely felt) by ſuffering this to ſtand as an undecided: cauſe; | 
Conraxr. thaugh 1 am forgy, my _ a * 3 be determined! in 


\ 721 
his manner. By N io . 4 
— * % - 4 * 
P = 


| We arm all ſatisfied, that the bil muſt be difialfſea.. 3 
caſe of mutual treaty between perſons acting in that inflance 
as ſtates independent of each other; and the eircumſtance, 
that the Eq/? India Company are mere ſuhjedts with relation to 
| this country, has nothing to do with that. That treaty was 
55 entered into with them, not as ſuhjects, hut as a neighbouring 
; independent ſtate, and is the ſame, as if it was a treaty be- 
. _ tween two ſovereigns, -and- AIRY is not a * of Pri- 
ate municipal juriſdiRtion. | | | | 


The Court conſiders the-caſe totally 3 of the 3 

ment, the Lord Chancellor pronounced: for the caſe, upon 
which the Court proceeds, is introduced by the anſwer, which 

' has added a great number of particulars to the eaſe by intro- 

.- ducing the other treaty, which explains the firſt; and ſhews, 

it was not mercantile in its mature, but political; and there- 

fore this decifion ſtands wholly. clear of the judgment upon che 


mu 
# 1# 


EN Hilary Term, on the 28th of January, 1793, the Great 
Seal was reſigned by the Lords Commiſhoners, and deli- 
vered to Lord LoUGH BOROUGH, Chief wn teat of the Gout 655 
of Common Pleas, aan 150 Dre bye res | 


At the end of the term ſeveral other promotions wok place 
Sir oaks ExRE, Chief Baron of the Court of Exchequer 
WAS . ee e . ne deu eee 1 

Sir ARCHIBALD: ona 8 a was ie 
to the degree of Serjeant at Law, appointed Chief Baron of the 
Court of Exchequer, We eee of. H W 
F e e + cp e r 


Sir J OHN $00rT, Saito General, ons apa eee ils | 
General * 110 ; 37 U [1 ** 


* 


t. 8 Rooxs was ene ya! of Ks e, 
Mir MaTroRD 1 was - knighted and appoints Solicitor oe 

1 pat 8 3 Mr. 8 Ih Mr. wh 
. ee e to the office of His „ Coun- 
0! | | | ag os | . 


Mr. GR ANT 2 Mr. 4 STRUTAER were called within the 
Bar by Patent of Precedence. 


Mr. "GRAHAM was — Attorney General, and Mr. 
ANSTRUTHER Solicitor General to His "Royal Hightefs the . 
Prince of Wales: yu; | v2 
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MAMILTON v. Wok L Ex. 5 
9576) 80 get * "January: 29th; 1791" r e 1 | 


4s 12 £118 20 Dig 1 13 291 * 971 1 4 Den gr) WF $2330 


' Tenor de- YM Ef by wil gave all his ages — 


ſon, whom bee tenements, and hereditaments, not therein before diſpoſed 
* of, to his ſon Johannes Worsfold, to hold to him and his heirs 


| Ea ales er for ever; ſubject to the payment of the teſtator's debts and the 


ed of ſubje&  IEpacies therein before given to his three daughters. He alſo 


1 gave to his ſon all his perſonal eſtate. whatſvever ; and made 


gacies to him ſole executor.) The teſtator᷑ died in 1738. The ſon proved 


daughters, 


and alſo al the will, and took poſſeſſion of the real and perſonal eſtate un- 


. bis en get. der it Eliaabeiln Roxlor; one of the daughters of the teſtator, 


i 2 part of the was entitled to a legacy of GO. under her father's will. Her 
Is Ge, one huſband! Rithard Rauser died an 1788, leaving his wife and 


of the lege.  Tohannes Worsfold his executors. By fa will dated 9 Nau. 17C0, 


tees, for life, 


remainder to and a codicil dated 13 Feb. 1761, Johannes Worsfold deviſed an 
iu lee; there eſtute called Eg ANN, part of the eflate, of Which he was 


in fee; three 
months after tenant in fee under the will of his father, and certain other 


reciting that 


he was liable eſtates, .t his fiſter Elizabeth Rogier for life, nd after ber de- 


wh magni ceaſe all the eſtates deviſed to her for life to her two ſons and D 


ken upon _ their heirs as tenants in common ; and appointed his ſiſter and 


execution of 


the will, and a £087 /ham Hales. his ęxecutors, On 18 May 1761 by deed 
former agree reciting the will of John Worsfold, and the legacy to Elizabeth 


ment to | 
_ charge that Rogier, and that Johannes Worsfold was the ſon and executor of 


. ee the teſtator, and was liable to that legacy by taking upon Wim 
of his eſtate the execution of the will, and alſo reciting an agreement in 


he mortgaged 
dhe ſame ef- 1743 between Johannes Worsfold and Richard Rogier to charge 


tate, which 


he had devif. the legacy of Elizabeth Rogier upon a particular part of the 


ed, for that 
„e eſtate of Johannes Morsfolu, a mortgage term of 500 years 'was 


covenanted in Created, by which the eſtate of High Aſugſt was charged with: 


bey ur me hat legacy; and. Johannes Worafald in the deed covenanted fot | 


8 afier paxment of the money. On 5. Augy/? 1761 Johannes Warsfald 


preſſing ap- made a ſecond codicil revoking ſome deviſes, and making ſome | 


f 38 58 alterations in the diſpoſition of his will and codicil, Re gave 


ſonal "would all and every part of his freehold' eſtate in the pariſh of D. to 


be debeient his executors and their Heirs Upon truff to ſell, and apply the 


=” 2 * — produce in payment of all his debts, of what nature and kind 
r ea 


er all bis ſoever they ſhould conſiſt at his death, as alſo his legacies 
a bt and funeral expences, expreſſing his apprehenſion, that his-per- 


ure. and 


kd  foever ſonal would not be ſufficient ; and if the money ariſing from 
a — bh : 5 the 


: 3 ſhould 


| the ; {as would be Wtbttickedt he u a copyhold eſtate for - 1993. 
the ſame purpoſe, and directed, how the overplus, if any, eee 
fmhould go; ; and in caſe that ſhould be inſufficient, he gave the Haare. 

fame ee as to Maler e eſtate. MPH | 


TT Wen 


Hatt at his 
. death, alſo 
time. After her ae the bill was filed to have the eſtate of nl ex- 


High Au exonerated out of the aſſets of Johannes Warsfald 1 1e. 
in reſpect of the ſum of Goo. with which it was charged, upon Nr 


become a 


| ſonal debt of 
_ 8 Aer * had! Je. it his Own debt, 1 he Eres 34 
EIT FI 3 
1 | therefore the , 
kv (ae Ov” A AF * * oo, TOON * 14 * 0 mortgaged eſ- , 


F | Salicior Generel, Mr.  Manifild, and Mr. A, for the nd er 


| "4 
| Plaintiff. | 2 N . 4 was not to be 


«Suk Iota 12 y '_-exoterated by 
It is not now to be diſputed, that ae A nn eſtate the after: 
deſcends: from father to ſon, and the. fon in a tranſaction re- 
lating to it covenants to pay the money, that the covenant will 
be conſidered as only auxiliary; Evelyn v. Evelyn, 2 P. Will. 
689. and other caſes: but there is no caſe Uke the preſent. 
ii is not the caſe; of a debt of a prior owner of the | 
eſtate. uam Worsfold\ having poſſeſſed both the real and b 
perſonal under the will of his father, and paid intereſt of this 
legacy down to the agreement of 1743; an action might have 
been maintained againſt him ſor the legacy, even if he had | x 
* waſted. all the. aſſets. If he had become bankrupt, the certifi- | 
cate would have diſcharged him from this debt: From the 
recital in the deed we may infer aſſets; and upon admiſſion of 
aſſets he would have been-perſonally, liable either at law or in 5 
this Court. Then he made a mottgage for payment of that . 
ſum, which never was the debt of his anceſtor Fon, though in 
ſome ſort a charge upon the eſtate of that anceſtor: but it was 
alſo his on debt, as he poſſeſſed both the real and perſonal eſtate 
of his anceſtor; therefore it ought not to be conſidered merely 
as a marge upon the real eſtate, he took from his anceſtor, but 
as ſuch charge, and a debt of his own, when he made the 
mortgage. It follows then, that this debt muſt be paid under 
the truſt in the will of Yhannes, by which certain freebold and 
copyhold eftates-are deviſed to be ſold for payment of what he 
calls all his debts, legacies and funeral ; expences. It is a cir- 
cumſtance of intention, that after he had made this mortgage | 
he created a truft for paymenr of his debts : this being oneof © © 
the moſt * was Probably adverted to, -when „„ 2 
1 the „53 


„„ te un cba 


: 1793 the * 66 . debts.” 5 It looks, as if be meant, a the 
w— eſtateshe has appropriated to his debts, ſhould be liable to debts 
* 'of every. deſcription. It is difficult to believe, that, having made 

N. Water a mortgage a little before, he ſhould, not have concei ved that 
3 to he his debt; and if he ſo conceived it, there is no doubt, that | 
he intended it to.be paid under the truſt in the ſecond codicil. 

No debt exiſted with reſpect to this legacy before the mort- 

gage; nor was any particular eſtate made liable: but it was 


ky 5 * 2 0 a 3 —_—_ on real-eſtate in . of Pays 


Mr. Lys, Mr. Nedham, Mr. Hall, Mr. Richards and 4 
Mr. Finch, for the Defendant. 5 . 
The queſtion is, whether this became a berddtel babe! Ws 2 
_Tohannes Worsfold as between tis real and perfonal repreſenta - 
tives; it ſo the plaintiff*s title-to exoneration muſt be admitted. 
It is clear, they can only have this right againſt a refidyary 
legatee, not to the prejudice of creditors,” or other legatees. 
0 The codieil ſubſequent to the mortgage does not refer to it. It 
2 has been often determined in this Court, that there is no diſſe- 
_— rence between the phraſes "« my debts,” and * alm db It 
is ſettled, that where there was originally a charge, whether 
by mortgage or legacy, and the eſtate charged deſcends in fee 
to a perſon, who is called upon to change the ſecurity, '&e., 

whether he gives a bond, or enters into a covenant, it is no- 

thing but a farther ſecurity to the creditor, not a diſcharge of 
1 tthe eſtate; Mauer v. Wager, 2 P. Will. 328. Evelyn'v. Evelyn, 
AP in a note upon which'caſe Mr. C has collected all the caſes 
5 except the Jaſt, Billinghur/t v. Walker, à Bro. C. C:\$G04. The 
IIS recital, that the ſon had taken upon him the execution of the 
will, is not ſufficient to ſhew, that he poſſeſſed the property, 
and to charge him with debts. Thoſe are technical words; 
and mean only, that he s * "AS. error and 
had * ww wo” FIT ORE: 


* 
No a? has been cited, in Gbich an eſtate was el 

charged, and a- transfer was made from the general to a parti- . 
ccular charge, nor where a mere charge was afterwards con- 
- > _ »verted into the form of a mortgage. Where there was origi- 
. nally a particular charge, the circumſtance of its converſion 
7 into a mortgage would make no o difference: but it muſt be 
LG s otherwike 


8 


- 


e in this 5 a there was. no Goth 1 . "ail 3. 
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. nally,” but/ afterwards a particular charge was created by mort - 


Sage, and three months after that the mo 
general proviſion for payment of all his debts. In Lauuſon v: Woruny, 
| Hudſon, 1 Bro, C. C. S8. it was determined only, that in a gene. 
ral proviſion for all debts by will a mortgage of the anceſtor 
_ «could not be conſidered as dhe teflator's own . The; caſes | 
-eited are not like this, - | | 


Lord aa. n 


Upon the particular circumſtances of this 6481 it i n 
- For the Court to do otherwiſe than diſmiſs the bill. The foun- 
dation of it is, the equity the Court affords to a perſon entitled The equiry'te 
to real eftate by deviſe, to have the incumbrances upon it dif. bee real ef- 


tate exonerat- 


charged as a debt out of the perſonal. That can go no farther edb by perfoual 


than this; as between the heir or deviſee of the eſtate and the COIs Hay 3 
_ refiduary legatee; it cannot interfere with the diſpoſition of heir ordeviſee 


ad 
other parts, as ſpecific or general legacies (I), much leſs with 9 


the intereſts of creditors. The ground, the plaintiff takes, is, [2 inet nol 


that this ſum was -confidered by Johannes Worsfold as bis on —_ A. | 


much leſs-cre- 


perſonal debt. Unleſs that is made out, the whole ground fails. gitors. 
Worsfold' was by the will of his father entitled to all 
his real aud perſonal eftate. That whole fund of the father, 
tte real particularly, was fubject to ptoviſions made for his 
-daughters, this ſum of 609. for Eligabeil being one. The fa- 
ther tied in 1738. At his death the ſon ſo entitled to the 
real and perſonal might or might not have paid thoſe legacies 
-out of this fund or that, as he and the legatees ſhould agree. 
No perſon could have called upon him for the application of 
his father's perſonal; for it was as much his own as any acqui- 
'fition, he could have made. The legatee might have demanded 
the legacy; and have filed a bill for an account: but at any 
time the deviſee might have affected the real, of which be was . 
ahſolute owner, and taken the perſona], by ſending the real to 
market. In 1743, five years after the death of the father, there 
is an expreſs agreement in writing between % D Worsfold, - 
this fiſter Eigabell, and her huſband,” to make a f. pecific charge 
upon a particular part of that real in her favour for ſecurity of 
© that legacy. The moment that was executed ſo as to be binding 
upon, 25 re there was an end of the perſonal aim. A a 


110 Nor gu with a widow's right to parapherai F. Will 730. oe! ; 
Vor. 1. „„ 5 legatee 


rtgagor made 4 rr 


1553. 


Cutes ar ; Chancery. 
* could n. not have filed a bill, nor W at Jane upon | 


1 ſuppoſed admiſſion of aſſets. The anſwer would have been, 
| Hamas that the legatee had agreed to take that ſpeeifie eſtate as a ſecu- 
Wollt. rity. For a period ef 16 or 17 years no ſtep was taken to per- 


feet this agreement: but in 1961, and under a circumſtance. 


rather remarkable, the whole right to the 600“. being then in : 


Elizabeth Rogier herſelf, this original imperfe& agreement was 
completed; and a ſpecific mortgage. was by her conſent for- 


mally and regularly executed to her. What was that eſtate, 


which Fohannes Worsfold choſe to charge? It was an eſtate, , 


which he beyond all controverſy knew, he had at that time by 


his will deviſed to her for life, and afterwards to her two ſons. 


After this he makes a codicil; and takes no notice of this eſtate, | 


burt revokes a deviſe of ſome other eſtates to make a new deviſe 


to his executors in truſt to {ell for payment of all his debts, 
particularly mentioning that he did ſo, becauſe he was appre- 
henſive of the. inſufficiency of his perſonal eſtate... Then the 
firſt poſition, I lay down, is, that no perſon. had a right to call 
upon the teſtator to treat this as his on debt. The perſonal 
eſtate of his father being as much his on as any other part of 


his property, the right of the legatee to an account was gone 


after that agreement. In completing the purpoſe of the agree- 
ment in 1743, by giving a mortgage in 1761 he chooſes as the 


ſubject of it the very eſtate, which he had deviſed for the benefit 
of the mortgagee and her family. Then am I to preſume, 


| that a codicil, which ſuppoſes, the purpoſes of his will would 


Colle. 


be fruftrated by the particular circumſtances, of his perſonal 


eſtate, meant; that this exoneration ſhould take place, and was 
made with a particular view to it? His ſiſter was cogniſant of 


All this, and lived a long. time after, and never inſtituted: this 


uit : but it was taken up in 1788. Upon the circumſtances 


I think, in Ae this bill I ought to add, that it muſt ow | 


. e with coſts. 
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an uncertificated A and the 119105 of this hat 5 85 

f | tpoſe' 

; tion was to r i. 3 "7 e be wud, bs : 
| S ee 
Mr. Mansfeld and Mr. Cox fr the Rille. N e nat (b-"l 
In Marlin v. & Hara, Coup. 823. it was ſettled, that there er *X 
/-eattipt be a ſecond commiſſion before certificate under the cumltances as 
firſt 1 | ar SRaG41 „ conſent, fraud 

7 n * 8 1 or lacheſs, in 
3 K 2 * 

8 General ans Mr. Cook 5 in uber. / * hen Com- will ſopport 

2 miſſon. 2 0 1 ant 3 

In two caſes . Ex parte 3 27 Der 1791, $66 B ond = 1 Aras 
 Zingeworth, the Lord Chancellor. was of opinion, that if there wrong to en- 


courage 2 / 


Was any ſurplus after paying 20 {ſhillings in the pound under bankrupt to 
the firſt commiſſion, and if there was a ſubſequent trading, a trade pending 


commiſſion, 


ſubſequent act of bankruptcy, . a ſecond commiſhon might aud to ſue out 


be ſupported. Marlin v. O Hara was doubted by ſome of the if i don 4 


Judges. - In that caſe the Court did not attend to the circum- pen, and the 


Hance, that there might be a ſurplus. Lord Camden, in the Tory 3 | 


caſe of an uncertificated bankrupt, who went into. trade again, N 
, and happened to die before certificate, held, that the ſecond che pound and 
claſs of creditors ſhould be preferred; Trouglilon v. Gitley, Amb. he cots, 
630. Perhaps it is difficult to ſuſtain that. A commiſſion of * e 

bankruptcy i is an action and execution in the firſt inſtance; then mY 
a ſecond commiſſion is a ſecond execution entitling thoſe cre- : 
ditors to take the effects of the bankrupt out of the hands -of ny 
the aſfignees after the firſt-clafs of creditors are ſatisfied. Nan 8 
Ex parle Proudfoot, 1 Ath. 252, Lord Hardwicke clearly 3 Ss | 
the ſecond commilſion was not void; for he ordered it to go 
on: but I admit, it was ſuſtained upon particular circumſtances; 
and Lord Haru wiese did let fall an opinion, that an uncertifi- 
cated bankrupt could not have another commiſſion ſued out 
againſt him. In this caſe the bankrupt was permitted by the 
creditors under the former commiſſion to go into trade again; 
and it is ſworn, that this ſecond commiſſion was taken out 
_.- with conſent of the creditors under the firſt. An uncertificated 
8 * N W, and * debts ; 7 therefore 
he 
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„„ d. in — 
11793. he may wiki: Real eſtate requires a new . ö 
| \ — fore he can acquire property. © 'Formerly where there Was a 

| Ne. joint commiſſion, a ſeparate commiſſion might afterwards be 

taken out and'ſuſtained.; and there are many caſes, ing which 


1 | . refuſed to ſet ade: the: eager On, =_ 
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| For the Petition. 2% 

+ Where the commiſſions kane MS A Ivar x way, 1 

| have been permitted to * on; mens d on the Cound of con- 3 
. venience.. "Oe 
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Lord CHANCELLOR. | 


| The determination in the Court of King's B Bench 1 is "FN 
and turns upon Lord Hardwicke's opinion; though upon the 
particular circumſtances in that caſe he would not permit the 
-creditors, who had given their conſent do the proceedings un- 
der the ſecond commifſfion, to quarrel with their own a& : but 
bee ſays exprefly, that the bankrupt is incapable of Acting; and 
therefore there can be no ſecond commiſſion after one, . 
Wäjnich there has been no certificate. H upon the conſent of the 
eeereditars in this caſe it can be brought to the caſe in Amn, 
were all the creditors were called in, and received money, 
and after public notice lay by two * and a half, that __ 
| a nen N e 
GOES Loni Hardwiche Jai the en 2 no FOSTER 7 
e thought, it would have been void at law : it could not be 
ſio, unleſs the commiſſion was void; and he thought, that, the 
firſt commiſſion having veſted -all rights and all poſſibilities of 
+ _ © the bankrupt in the allignees nothing remained to be the ſub- 
 - A commiſſion ject of another commiſſion. In this reſpect a common of 
of bankruptcy hankruptey differs from an execution; Which paſſes only what 


differs from an 


ep the ſheriff ſeizes. The caſe before Lord:Camden-was upon the 
velling a 


rights and lacheſs of the firſt creditors, and the falſe credit, which they 
prices Ke gave. In the caſe of a bankrupt, WhO was an attorney, the 


the latter paſ- Court of King's Bene held only, that being a bankrupt he did 
A* hp” not ceaſe to be an attorney; and being an attorney, he could 


bees. have fees; and he only-eould ſue for his fees. He mighe prae⸗ 
As attorney "tice certainly. Suppoſe a ſecond commiſſion fued out for the 


the 1 ſame purpoſe; and that it was not void at law the Court 


"pe muſt diſpoſe 7 or the other i otherwiſe it wen. load the 
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late: and it * Gaede miſchievous to encourage people to 1993. 

- trade after a commiſſion- taken out. It may happen, that the 
Eft commiſſion is o fraudulently or negligently managed by pow. 
"the alhgnees, that there may 'be a ground. for getting rid of it. 
and leaving the-caſe.open to a ſecond-: but they cannot both 

Tubfft together. As to joint and ſeparate commiſſions, there Joint 8 
are different eſtates; and I believe lately the Court has hlended a mo 


them together. The practice of taking out both a joint and bankruptey 
..- ſepartte commilſion is totally exploded as an unneceſſary ex- d loge blend- 


| ed together; 
pente; unleſs I have totally miſconceived all, I have formerly ud — 4 ah Vo 
ard in this Court. I'think, if the aſſignees under the ſecond out both is 
4 ee e ſhould bring trover againſt the aſſignees under the — 


firſt, they would be nonſuited. When the queſtion at law is expence. 
determined, and ſuppoſing the ſecond commiſſion not void at *fignees un. 


der a ſecond 


law, can I ſuffer-two commiſſions to go ou for the. ſame pur- commiſſion of 


poſe.? I think it wrong to ſue out a ſecond commiſſion, and to 5 ax 


encourage a bankrupt. to trade: but if it does happen, and the 1 NG 
aſſignees will pay 20 ſhillings i in the pound, and all the coſts eser vo- 
to the creditors under een Wm I will _— d. „ 


| e the firſt. 


The e ſecond commilion Was race. Fa q | 


12 1 0 — 8 - 4 * 7 | 


. — . — 


— _ lt. th _ _——— — — 1 


— 


"*OXENDEN , LORD COMPTON, 
Marth 5th, 1793. 


HIS. bill was Bled by Sir Henry Oxenden heir at law: of a There is 1 
lunatick, againſt the next of kin, in conſequence of the equity be- 


opinion exprefled by Lord Thurlow on the petition of the heir and the perſs- 
for a ſum .of money produced by the ſale of 'timber cut upon- * 


the eſtate of the lunatick under an order of Court founded upon the death of a 


the Maſter's. report, that it would be for: the benefit of the lu- 8 
natick, as ſome of the timber was in' a ſtate of decay, and was. wp 8 
injuring the reſt (I). The prayer of the bill was, that the per- 8 
ſonal repreſentative ſhould account for the aſſets, and that theproduce of 
after payment of debts, if there ſhould be a ſufficient ſurplus, Ee 
the plaintiff ſhould be paid out of thes ta the extent: of "as {um _ yp 2 
produced by the timber cut. 5 65 151 | paves ns that 

0 5 A Vol. i. 463. The * erden been fully diſeaſed upon * + petition the 2 ft, 
| arguments on the preſent occalion are omitted,” | __ 
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_ anne" The ohject of this bill by Sir Hon Onenten as vet WA | 


— 
Loan » Cour: of the lunatick is to convert perſonal aſſets into real; and the 


prayer of the bill itſelf betrays a conſiderahle degree of doubt 


"ok has Noo with regard to the practicadility of that operation by the power 


of the Court; for it is not foundeq upon - a- ſpecifick' right to 


tte individual ſum of money ſtated to he the produce of this 


timber: but the prayer is, that the perſonal repreſentative ſhall 
account for the aſſets, and that after payment of debts if there 
is enough remaining. what remains, taking this ſum into the 
account, ſhall to the extent of this ſum be paid to the plaintiff 
© Therefore the bill admits, that at preſent it is perſonal aſſets, 
and as ſuch muſt be applicable to debts; and it goes only upon 
the ſuppoſition, that there is a clear fund of perſonal to the 
extent of this ſum, which is the produce of the timber. In the 
Real and per- courſe of this cauſe I have been much embarraſſed to conceive 


7 ꝗꝓ— what equity there is between the real and perſonal repreſenta- 


* ing equally tives. Both are volunteers. Each muſt take what they find at 


nteers 


mol he the death of the perſon entitled for life in the condition, in 
what 


Lad at the Which they find it. The legal right is not queſtioned: then 
death of the upon what equity muſt I make this tranſmutation for the benefit 


on . entit- 


for life in of a perſon equally a volunteer? If it is poſſible for me to re- 


', the condition, 


in which they tain this bill (and no caſe has been cited ſuggeſting any analo- 
find it : there gous equity) I cannot give the plaintiff, the object of his hill, 


is no equity 


upon the ſab· the ſpecifick ſum produced by this timber; for then I ſhould 


_ give him a profit, whieh upon the circumſtances appearing on 


the report, which is not contreverted, in all moral probability 
he never could have had, if the eſtate had continued untouched 
in conſequence of any order of the Court: but in all moral 
probability he is as poſſeſſor of the real in poſſeſſion of a benefit 
in conſequence of this act of cutting the timber by the improve- 
ment made thereby in what was left; for it appears by the 
report, that it was in a ſtate, in which it would annually de- 
teriorate; and it is alfo ated, that by the ſtanding of that 
timber the timber growing an the fame place was every year 
leſſening in value; ſo that this eſtate but for this act would 
have been in a much worſe condition; and the value of the 
timber would have been annihilated. It was argued, as if this 
_ proceeding was in the courſe of the orders of lunacy. That - 
leads to the principle, upon which the adminiſtration of the 
eſtates of n lands; and how it is committed, not to the 


Court 


 Tates * Im 1 
1 Chancery, but to a certain great officer of the 6 1993. | 
The flatute (n) is not introductive of any new rightofthe Crown“. 
The better opinion inclines that Way; and the words of the W | 
' Natute put it paſt all doubt. The object was to regulate and WED Cones * 
-define the prerogative; and to reſtrain the abuſe of treating the 7% 
-eftates of lunaticks as the eſtates of idiots. . The words, are The The fatute of 
King habet providere,” that their lands and tenements ſhall be lun icke docs 


not introduce 

ſafely kept without waſte and deſtruction; and that they and r 
their houſehold ſhall live and be maintained competently with The words 
the profits; and the reſidue beſides their ſuſtentation ſhall be « 74... | 
kept to their uſe, and be delivered to them, when they come b. it — 
to right mind; ſo that ſuch lands and tenements ſhall. in no ia the ordi- 

wiſe be aliened. lu the phraſe, that the King is to keep the lee 
lands without-waſte and deſtruction, I underſtand thoſe words ſeoſe. 
in the ordinary ſenſe, not in the technical ſenſe of waſte, It 
is admitted, there are caſes, (which would not at all apply 
to the. caſe of tenant for life or years) in which to cut timber 


upon the eſtate of a lunatick would be no waſte. In caſes, Where tiaber 


makes part of 


vrhere the timber upon the eſtate makes part of the rental, not the general 
merely where it is neceflary for his ſuſtenance, but if it is part gage, of date 
of the general rental, there is no doubt, that it is the duty of of ere it 
the adminiſtrator to continue the uſual management of the tech of qv- + 
eſtate, and that, which is ſuited to its circumſtances.” Some „ge ir in he 
eſtates in Suſſex in theſe-circumſtances were mentioned at the uſual manner. 
bar; and I know one eftate belonging to a very noble family 
poſſeſſed of | moſt valuable woods of full grown timber fir for 
the navy; and the prudenc of that family reſtrains them from 
cutting annually more than to a certain amount, I do not know 
how much, but about the value of 1500/7. or 20008. per annum. 
In caſe of an actident of this nature happening to the owner of 
that eſtate it would be a breach of duty in thoſe, who: would 
have the adminifiration of it, not to manage it in the ſame 
manner, in which it had been managed before, and as he would 
manage it himſelf, if capable. If that eſtate was unfortunately _ 

ſettled upon a firict "tenant for life, that could not be Gone: in 
any nnr courſe of diſpoſition. 


The 8 upon the ſtatute has been, that the 8 has Voter hea ſta- 
committed to a certain great officer of the Crown, not of ne- Gen 


ne: Crown com- 


_—_ wo perſon, who has the and of the ent ſeal, though mes. We" <are 


of hanaticksto 
| ; ſiome great 
60. De Prexos. 8 * | Ed. 2. . 19. | "I" — 1 70 . officer ; 


it 
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„ Cuates in Chancery. 


1593. it generally attends him, by warrant from the Cron, which 
| wy confers no juriſdiction, but only a power of adminiſtration. 
renden If that power is abuſed, if any thing wrong is done, or error 
Los Cour- committed, the appeal 1 18 immediately to the King, and not in 
8 ES w 4 ... ordinary courſe attending the eſtabliſhed juriſdictions of 
„ fity theChan- the kingdom. The orders, that are made by perſons charged 
cone: with the «cuſtody ef lunavicks, are appealable to the King in 


The -warrant 


confers no ju- council. In the ſeries of them there is one general principle, 
bug wade „ though I do not ay, it is without ſome poſſible deviation, that 
u ha ad. the general object of the attention of the adminiſtrators is ſolely 

| The appeal is and entirely the intereſt of the lunatick himſeltf, and with re- 
5 dens gard to the management of the eſtate ſolely and entirely the 
13 intereſt of the owner, without looking to the intereſſs of thoſe, 
R who upon his death may have eventual rights of ſucceſſion; 
general prin. and nothing eould be more dangerous or miſchievous than for 
-ciple is to at- him to conſider, how it would affect the ſuceeſſors. There will 
| "RO of always be among them an emulation of each other; and their 
3 ſpeculations, if the adminiſtrator was to engage in them, would 
regard to the miflead his attention, and confine his obſervation as to the in- 
edelkog, tereſt of the only perſon he is bound to take care of. The 
next of kin weuld contend for a ſhort allowance. The heir 
would have no intereſt to cohtend for a ſmall allowance out of 
the rents and profits, but might have an emulation againſt the 
next of kin; and therefore where the next of kin would con- 
tend for a narrow allowance, the heir would inſiſt on a large 
one. Therefore the Court have always ſhut out of their view 

all conſideration of eventual intereſts; and conſider only the 
immediate intereſt of the perſon under their care. If the inte- 
reſts of the ſucceſſion were to be reſpected by the Court, I 
mmould expect not only precedents, but a continued courſe of 
accounting, that would manifeſt it to be the object of the atten- 
tion of the Chancellor. There would be a continued running 
account between the perſonal and real eſtates. There are many 
caſes, in which it is neceſſary to apply perſonal to purpoſes re- 
lating to eal eſtate; as in repairs, Sc. If it was neceſſary for 
the intereſt of the real eſtate to bring an action of treſpaſs, 
which might run into a great expence, if that was not to be 
paid out of the perſonal, a great injury might be ſuſtained: but 

that muſt have been allowed perpetually i in the receiver's ac- 

counts; and I believe, there is no inſtance of a charge in re. 
ceiver's accounts of what has been expended upon one eſtate in 

der to * it for the . In the caſe of Mr. Newport, 


in 


| 4 "Wn * 
_— 
= * p 
4 , 


antes n Chaticery: FN 


iu which 1 believe no order was made without oppoſition, con- 1793. 
ſiderable repairs were made upon the eſtate; new barns were 
built," E.; and the reference was to conſider, whether it 9 “ 
was for the benefit of the lunatick and his eſtate; and no Loo Conr- 
diftin account was kept, or credit given to the perſonal for 1 
that improvement. In the caſe in 1 Fern. 262. the Court deter- 
mined; that the heir of a lunatick is ta take the real with the 
improvements without any allowance for the perſonal repre- N 
ſentative; and no idea of an equity between the repreſentatives 
was ſuggeſted. Suppoſe, there was a colliery upon the eftate; 
what conſequences would follow from' attending to the intereſts 
of the ſucceſſion ! Suppoſe a vein of coal actually working, but 
almoſt: worn out; but that by linking lower and erecting a 
flreengine -a conſiderable quantity of coal might be got at. 

That would” be a ſpeculation of profit and loſs.” If the fire- 
engine was large, which would occaſion a conſiderable expence, . 

ſome of them having coſt 5000l. or 60007. the heir might think 
it moſt for his intereſt to have a ſum of money laid out to free 
the colliery; and the perſonal. repreſentative would oppoſe that. ö 
But ſuppoſe the expence would be very inconſiderable, then it _ 
- would be the intereſt of the heir to oppoſe the erection of the 

fire- engine for there would be the coals for him ſome time or 
other untouched : but it would be the intereſt of the" perſonal 
repreſentative to preſs it on; becauſe hy layifig out a ſmall fam 
there would be a deb increaſe of annual profits. If the 
Ohancellor was continually looking to the right and left, and 
weighing the probable intereſts of the repreſentatives, the inte- 
reſt of the lunatick would be committed in favour of thoſe, 
who have no immediate intereſt, and whoſe contingent intereſts | 
are left to the ordinary courſe of events. Therefore the Chan- 
_ cellor is to adminiſter the eſtate /anguam bonus paterfamilias 

making every advantage fairly to increaſe and improve it with- | 8 
out engaging in riſks and dangerous adventures; for thoſe are the eſtate ging 
not fit enterpriſes. But whatever tends towards ordinary im- 8 
provement it is fſtrictly the duty of the adminiſtrator to do, pply 33 
conſidering only the immediate intereſt of the proprietor of debe yp ay . 
the eſtate. But when I am laying down this ſo generally, I eat? as 


muſt be underſtood to do it with this guard, that great care 7 rod 
miuſt be taken, that nothing extraordinary is to be attempted ; tends Gay 
as eſtates to be bought, or intereſts to be diſpoſed of. Altera. raf. "aut | 
tion of property is as far as poſſible to be avoided confiſtently ment, conf 
with the idea of preſerving the intereſt of the 8 Pay- ee 
A 9 0 N ment ene 


I 


4 _ Caſes: in an 


| 1995, ment of debts, it is admitted, ' is ſo much for the intereft of hs 
— owner of the eſtate, and ſuch preſſing cafes might be put, that 


Pero re the Chancellor would order the application of perſonal to any 
eee extent to pay debts. In Ex parie Er imſlone it was the debt of 


vat conge, the anceſtor, that could not. affect his perſon : but it was done 
rently with upon the ground, that it was what the proprietor in managing 


that alteration 


of property is his Own property ought in prudence. and good ſenſe to have 


1 done. In the order the Chancellor directed it, not ex nergſdtate, 


avoided ; and but feeling it to be prudent to diſincumber the real, when the 
great care 


3 perſonal could afford it; and it was done in the ordinary 
that nothing. courſe by aſſignment. of the mortgage terms in truſt to attend 


-extraordinary 


is attempted, the inheritance. The order made in the. preſent” caſe is per- 
AT fectly right. From the report it was evidently for the advan- 
pPaobg of in- tage of the eſtate and the lunatick to fell this timber. There 


-tereſts, en- 


geagiag in ad- Was at leaſt a great probability, that it would be no diſad- 
entures, &. vantage to any one. The real is not deteriorated, but me- 
Horated;; and the fund of the perſonal is increaſed by ſomething 

_ ariſing out of the real eſtate, the fair fruit of the real come 

to maturity, which, if not then gathered, would be loſt. The 

order, which is perfectly right, is now in full force. I have no 

right to vary or add to it, becauſe, there is no appeal. The 

effect of it is, that it has created by the execution of it a fund 

of perſonal aſſets; in which condition I find it. It was ſaid. 

upon the reaſoning 1 in Beverley's'Caſe 4 Co. that the power of a 

committee is like the power of a bailiff. Suppoſe it cannot be 

Tf a bali raiſed higher: if a bailiff had cut timber without any autho- 


cuts timber 


without au- Tity, which would be very wrong conduct in a hailiff, but ſup- 


| 2. *"] poſe he had done it, and before it was converted into money, 


| foldthe party the party died, there could be no doubt, it would be perſonal. 


<> ed, "aſſets. Whether the heir could have an action againſt the 
dense e bailiff, I will not ſay: but certainly he could not againſt the 


. oe perſonal repreſentative. and though the bailiff might be an- 
ee ſwerable for his miſconduct, there is no equity between the 


vor u ere repreſentatives upon the ſubject. E parie Grimflane. is the 


betnee th em only authority, in which the order of the Chancellor was in- 
bY aka ter poſed to have in taking the account a part of that, which 


was in fact perſonal, made applicable to the real repreſentative. 
I have happened to keep my brief in that cauſe; and very little 
authority appears to be due to. the order of 2. en Nee 
in which Lord Agſey had directed, that with regard to the 
_ timber cut down without order what was not applied in re- 
N ſhould be accounted for to the real W That 
9 2 1 | 


order is quite inconſiſtent with the order made by Lord Apftey SY 
half a year afterwards in the very ſame lunacy. I rather think, | 


the ſurplus after the repairs was ſo trifling, that the parties Ozmven 


Jud not think it worth while to rehear it. The moſt material Loss Cour. 


point turned upon the mortgage paid off out of the perſona! 
under an order made by Lord Nerthington in 1764 to pay off 
a mortgage term of 1000 years, and that the term ſhould be 
aſſigned to attend the inheritance. In 1766, another order was 
made to pay off another mortgage for a leſs ſum. On the 4th 
of Sept. 1'77o, the Iunatick died. On the 19th of March 1771, 
the bond entered into by the committee was cancelled. In 
July 177971, (which date is material) a petition was preſented to 
Lord Agley upon the ground, that the orders made for the 
terms to attend the inheritance were founded upon miftake. On 
hearing that petition Lord Apfiey made an order according to 
it, and reverſed the orders made by Lord Nerthingion in 1764 
and 1/766, After that a petition to rehear Lord Apfley's order 
Was preſented on the 4th of Dec. 1771. In the interval this 
order of Nev. 1971, was made. Lord Agſey reheard his own 
order of , at his houſe; and was aſſiſted by Chief Juſtice 
De Grey and Baron Smythe. The Judges differed. The Chief 
Juſtice thought Lord Nortkingion right and the laſt order wrong; 
and Lord Agſey agteed in that opinion. I have a note of Chief 
Juſtice De Grey's judgment; which was delivered in that clear 
manner, in which that great man aud very able lawyer always 
expreſſed himſelf; and which did firike me as extremely well 
worth preſerving. (n) I have alſo à note of Lord Apf;y's judg- 
' Eb e Fs mem; 


{= The Lord 
feCt ſketch. e | | 
e Whether this ive aroſe from the common law or a non-exiſting ſtatute, 
« the right of the Crown eciſted prior to the ſtatute. The words © Haber providere” 
e ſhew thatz and all the wards of the ſtatute go to aſcertain a right of the Crown, 
e not. to tonvey a new jight. The eſtate is to be preſerved from waſte, That 
is to be underſtood with great latitude; for repairs and payment of mortgage debts 
« are not within it. The general principle is the cate of the Junatick. In Lord 
« Anangale's caſe there ws a motion, not reported in Feſey, in which Scatab and 
« Engl; next of kin were pppoſing each other. Lord Hardwicke referred it to the 
4 maſter to inquire, wWheter it was for the benefit of the truſt eſtate, not of the 
e lunatick or his repreſentaives. Upon this it ſtruck me, that the Court alters the 
« property, if the intereſt ck the lunatick requires it. Money has been, and may be, 
_ * laid out even in improvenents, if we may truſt  Serge/on v. Sealy 2 Ath. 412; fo 
in draining, incloſures, renewals attending landed eſtates, fines of copyhold, for 
non. payment of which th: eſtate would be forfeited, This is a mortgage of the 
„ ä | ö « anceſtor 


g here read bis notez of which the following is an imper- | 


1793. 
ere 
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ment; which 3 is ſhort, and dal a e of hv WAS 
ſaid by the Chief -Juſtice*. . Then mark the authority of this 


——— caſe. It happened, that the deciſion was favourable to the heir; 
d Cour. but upon this ground, that the property was to be taken in 


— 


dale was entitled to a large eſtate on the part of Mr. Vandebendy 


the conditien, in which it was found. The ſame principle 
would equally apply to the next of kin; that ſuppoſing the owner 
ws acting himſelf as a prudent man, the repreſentatives are on a 


par with each other; and muſt take the property, as they find 
it at the death of the perſon, from whom they claim. From 
that time I have conſidered it as ſettled, that the benefit of the 


lunatick only is to be conſidered, not that of the repreſentatives: 
but that what is done with that view muſt be done with great 
temper; and not if uncalled for (that muſt be the qualifica- 
tion); and that neither party can have any foundation of equity 


to call upon the other to account for what the other bas re- 


ö The dictum of Lord Hardwicke in Anandale's caſe cannot 


well apply. I doubt the accuracy of Mr. Fey's note; particu- 
larly becauſe no notice. is taken of the ſtile: of ſpeaking in the 


note in Ambler. (o) There was nothing calling for that deter- 


mination; and; in what Lord Hardwicke decided he materially 
varied the ſucceſſion. - There were two queſſions. Lord Auan- 


his mother's father, and to a ſum of money to be laid out in 
the purchaſe of lands in England. The creditors were pro- 


ceeding in a very expenſive mode of adjudication againſt his 
eſtate in Scotland. The truſtees having no authority to do it, 
2 private act of Parliament was obtained to enable the truſtees 


under Fandebendys will to apply 35, 004. upon the ſecurity of 
Lord Anandalès eſtate 1 in Scotland. After he became a lunatick, 
and there was no hope of his recovery, his mother and her 
other children being entitled in remainder, it became material 


- to alter that AE of the eftate; and an application * 


| 


* kde of the lunatick: but why is it not payable in his life? It is laid down in 
Freeman in general terms, that incumbrances, without-liſtinguiſhing, whether the 
-« anceſtor's or his own, are to be diſcharged. In all thek caſes the Court makes an 
« election for the lunatick, as he world have done, if in his ſenſes. What merits 
c have the next of kin? What cry an have "EO Only t the lunatick would: not 


r have applied it fo.” 


Amd. 306. e 75 ad : | 

I 4 0) The two printed notes are of differetit branches 0! this caſe. _ That i in Ambler 
3s upon the petition 19 Der. | 1749; that 1 in Fe FALL | pon the maſter's report 29 | 
Toy 4/1 „ . 


« 2 . * . N 


8 wade 
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| 4 to 1870 Huster to recall the money From: Solln, „ 
and to replace it in the funds of this Court as à truſt eſtate. 5 
This was violently oppoſed; and the conteſt Was between thoſe, o . 
ho would be his repreſentatives with regard to what would Lone Cone: r/o 
be his perſonal eftate in Scotland, and thoſe, who would be his 
repreſentatives with regard to what would be his perſonal in 
England.” Lord Hardwicke referred it for inquiry, not Whether 
it would be for the benefit of the lunatick, but of the- truſt 
 eftate, to call it in. The intereſt of the lunatick was then 
almoſt a nullity, becauſe either way it paid for his mainte- = 
nance: but the intereſt, which moved, was- the difference It [- | 
would be attended 1775 to the ſucceſſion. In conſequence of 
the decifion they ſued for it in Scotland; and it was finally de- 
- termined in the Houſe of Lords, who reverſed the decree of 
the Court of Sm, that it was to be repaid from Scotland to 
the truſtees of Yandebendy's eſtate. © One queſtion was as to the 7 
| produce of a heritable juriſdiRtion, a as to which Lord Anandal 2 6 
was under no entail. © The money would have been his own 
entirely. It was to iſſue from the Excheguer here. Then with 
regard to this ſum there was a converſion of intereſt; for Lady 
—=* Anandate defired” it ſhould be kept here; and Lord "Hardwick 
rightly determined it upon the particular provifion in the act. 
that in caſes of infants, lunaticks, c. the Court of Se efron ſhould - 
take order for diſpoſing of that money, which was the pro- | 
duce of the fale of the juriſdiction, according to juſtice in a 
ſummary way. Therefore he ſaid, he would make ſuch direc: 
tion, as the Court of Sehon would do; becauſe an authority 
was given to them under the act of Parliament; and it was not 
to be conſidered as at all changed, the legiſlature having in- 
veſted that Court with power to diſpoſe of it. Upon the two 
points determined there was not much room for that reaſoning - 
ſtated in Fe/ey; and in the reſult of the caſe it is clear, that 8 
Lord Hardwickes determination took a line to do that, which bY 
ought to be done with regard to his ſituation as a lunatick, 
without any regard to the contingent intereſts of thoſe, Woo 
| imagined, they would ſome time or other be his repreſentatives _® 
1 remember the caſe of Flanagan v. Flanagan before Lord 
Camden, It ſhews, the Court thought there was no equity _ 
tween the. repreſentatives. What was done Under he order 
turned out to be clearly wrong. 'So much of the eſtate was to 
be ſold, as would Pay. EN Dn fold the 10 27 ae conve- 
Vor. A | 8 nience 3 


"of 


|. 1 „ dates in Chancevy: 0 


8 3. nience of ale: and there was à fun plus, n 41 the. * 
had been ſtrictly e i would never have been money, 


e but real eſtate. It happened, that. by the order not being 
Lon con- followed diſtinctly or guarded ſufficiently in the execution 


1 


that, which would have been land, was ia fact money. 
Lord Camden thought, nothing aroſe upon that: but, that the 
_ parties ann to take their e rights, as they find them. 


Upon the whole the bill muſt be difiilſed but it is not a 
.. [caſe for. colts'®. . 5 


7 


„ | HORNSBY . FINCH, | OS 
March, * 6th, 8th, 2798.” 


*Refidue-un- = 
bequeathed ; 
codicil diſ- 


"HE 2 of "Nourſe v. Finth-(p J tA been W oY 
the death of the plaintiff after Mr. Juſtice Buller fitting 


; — Hrb it : for [Ted T hunlow had- decreed, that the defendant as executrix 


t- with 


blanke r Was truſtee for the plaintiff as next of kin of the unbequeathed 


names. &c. Tefidue, and after the cauſe had been argued before Lord 
not filled up, 


and unexecut- Tiur le upon a petition of rehearing from the whole of that 


4&2 Nor. decree, but before PIO was revived: 9080 the executor - 


| contradiftory the plaintiff, | 1 | | SOL 


evidence of in- 
tent: executor 


| having a ſpe- The Court oa heard . r. : Manila for the a 155 


cibek legacy . then defired to hear the Counſel for the defendant; who argued 


| ox 2 very fully in ſupport of the claim of the NO both * 


i . will. and the parol evidence. 


The reply was prevented 1 2 he Court. 

i Lal CraNcaLnOR, . | 
I have no doubt, that the decree i 18 right; and 1 9 in 
At entirely. Concurring in that decree, which reſts upon an 


authority, I in common with all the world « highly W 
4 ſhall be the ſhorter in giving my -reaſons. a 


+ 7 


There are two queſtions." Firſt upon che confirutiion of the a 
will it is contended, that ſufficient 25 to rebut that equity, 


N al Pons, us ce, « Od, Chg; Bar fe. 
(#) Ante. Vol. i. 344 5 N 
JV i which, 


Ln { 
8 * 
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| which, if he Tre” upon the will to rebut it; the nent 1793. 
Fr kin would have to take a reſidue not expreſsly diſpoſed WE 
_ where there is a legacy given to the executor. If that point Honey 
could have been relied on, parol evidence would have been un- Fixen, 
neceſſary; and I muſt not have looked into the depoſitions and 
all theſe converſations in conſidering that. It is a queſtion, N . 
Which has been for above à century much agitated; and 8 
very difficult for any perſon, who has been for any time con- 1455 
_verſant in this Court, not to have formed ſome ſpecies of 
opinion upon the general ſtate of that queſtion; or to confider 
any particular caſe, which may ariſe, without ſome degree of 
antecedent bias in his mind with regard to one or other of the 
opinions, which” have in the courſe of that period prevailed; gf 
and I confeſs, am in that fituation. But in this caſe that bias 
in my mind would favour the executrix; and would be con- 
-trary to the opinion, which upon reflection 1 have formed. 
It is much to be wiſhed, that ſome poſitive rule bad been 
adopted. 1 have felt in the review of the caſes, which more 
than once it has been my duty to take, that leaving it looſely to 
de determined upon the particular circumſtances of each caſe is ( 
attended with much uncertainty; and if any one poſitive rule | 
had been eſtabliſhed, it would have produced leſs inconve- © 
nience. If it bad been originally held, and adhered to, that te 
* the executor ſhould take all; unleſs there is an expreſs hequeſt 
| ok the refidue to ſome other, the execution of that rule, though 
in one or two caſes, eſpecially thoſe, in which the queſtion © | 
firſt aroſe,” it might have been ſevere and have preſſed upon 
the mind of the Judge, would have produced no inconve- 
nience ; for then it would have been known, that it was ne- 
_ celfary expreſsly to diſpoſe of the reſidue; and no caſe would 
have occurred of a will without a reſiduary clauſe any more 
khan of a will without execution. On the other hand if after 
the determinations raifing a reſulting truſt it had been conſi- 
dered as the rule, that the appointment of an executor was 
only to the truſt, and that the next of kin would take, if there 
; Was no refiduary clauſe, that would have been productive of no 
inconvenience. But the legal intereſt being int he executor ex- 
2 ceptions to raiſe a truſt for the next of kin have been admitted; 
and one of thoſe is the inference ariſing from the circumſtance of 
'A legacy being given' to the executor, that he, to whom part is 
| „Biden, is not intended, to take the whole; and Umitations 


\ 


41 h 
» 4 } ; 0 | | . . ave 
| 7 i 

_ : | | ? 


+ 
% 


dates in — 3 
* 3 eee ed 155 that, and diflindtion. . * 
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"aj far a as. ati is to be the light to olds oils” "the rok 149 
** v. Latſon, I take to be a pretty ſafe guide to ſteer us 


"nat t take = in the conſideration of the caſe 4 viz. that for a legacy to take 
7obt to the away, the right of the executor it is not ſufficient fimply to lay, 
 felidue, anleſs there is a legacy: but it muſt be ſo. qualified, that the giving 


inconſiſtent 


Vith the ſup- it 18 -inconfiſtent with the ſuppoſition, that the executor is to 
; poſtiod, that take the-whole. . This caſe, taking it to be, as it certainly is, open 


he is to take 


. to the conſideration of the Oourt upon the face of the will, is 


one of. thoſe caſes, in which there can be no doubt upon the | 
face of the will, that the teſtator did not intend the defendant ; 
to take the refidde. The frame of the will is very bountiful to 
bher in one reſpect. She was the principal object of the bequeſt : 
but there, are ſtrong ant barſh limitations upon it; becauſe in 
all the pequeſts to her he takes great care as to her manner of. 
life with a vaſt anxiety, chat ſhe ſhall not marry. The inte- 
reſts given for life are ſo qualified. He did not leave her even 
a bed to marry upon in giving her his furniture. In-the courſe 
of his will then there ſtands one particular legacy in the midſt 
of the others, which as given to her to diſpoſe of; as ſhe thinks 
fit. Then he makes her his executrix. It is impoflible upon this 
vill to conceive, that with ſo much anxiety to prevent her marri- 
- age, with harſh forfeitures created in caſe of her marriage, with 


| all the anxiety he has ſhewn-as to her way of life, a legacy being . 


given even for the maintenance of. coacht horſes, lte could mean to 
throw a temptation in her way to marry, or in the way of any _ 
_ perſon to marry her. In caſe of her marriage ſhe was to have 
this legacy of 1100. That is the ruling principle, that goes 

through the will. I have no heſitation therefore in faying, 

that the particular diſpoſition , to be at her own diſpoſal of a 
ſum, which otherwiſe would fall into the reſidue, together with 
the limitations as to the- reſt makes it impoſſible, that he could 
mean to give her a very conſiderable refdue, which tended to 
defeat all the proviſions he Was making reſpecting her. But 
they have gone into parol- evidence. I cannot: help -egretting, ' 
that the caſes decided have led to the admiſſion of parol evi- 
«dence in- this caſe ; and the evidence here is a ſtrong leſſbn 
upon the propriety of admitting it. It conſiſts of converſations 
e eee the * cM Je om what 
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Caſes: * * 


they ſaid to the ; teftator, than what was ſaid by bim to them. 
Thos ſuggeſt ideas; and from the reſult of thoſe and his an- 
ſwers they collect, what might have been his intention. There 
is no checking it, when once the principle is admitted. Part 


of this evidence is Crof?'s recollection, that one of two phraſes 


was uſed; and he rather thinks, it is that one, which falls in 
moſt with the belief and habit of mind, 'in which he was, when 
giving his evidence. Making wills . railing conjectures } is to 
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be avoided as much as poſſible, where it is left to the inge- 
nuity of the Court in deciding upon a will, when it is impoſ- 


- fable to avoid it in ſome degree. But I have no embarraſſment . 


here. As to the parol evidence there is a clear way without 
contradiction or a fingle circumſtance to raiſe a doubt. Upon 
the ſtate of the caſe as explained by the evidence res {pſa logui- 


tur, that when he made his will, he had no intention, that the Y 
reſidue ſhould go to his executrix. The ſketch of the codicil 


ſets out by ſaying, © whereas 1 have not in my will diſpoſed of 


«the reſidue.“ Having many limitations to make he employs 
a man of buſineſs; who takes his inſtructions, executes them, 
brings him the draught, and obſer ves, he had not diſpoſed of 
the refidue. His anſwer is, * I mean to diſpoſe of it by a co- 
dicil of my-own making; clearly underſtanding and indicat- 


| ing, that he had not at that time made up his mind, how it 


ſhould go; or that he did not chooſe to truſt any one with his 
intention. He then ſent his will to Thomas Muller. At the 
time of the execution John Walker again reminds him, that his 
diſpoſition was incomplete, becauſe the reſidue was not diſpoſed 
of; and the ſame anſwer is given. Then he aſked Thomas 
Talker, whether he thought, he had acted properly; who hav- 
ing already given his fanction to it aid, he thought it very 
proper; and obſerving, mat there was no diſpoſition of the 
reſidue, ſaid, he took it for granted, that there would be no 
reſidue; to which the: teſtator anſwered, that there would be a 
rehdue, which he intended to diſpoſe of by a codicil in his 


own hand-writing; and deſired Thomas Walker to ſend him a 
| ſketch of a codicil. Then Walker finding, an ulterior diſpoſi- 


tion was to be made, upon the footing of the-intimacy between 
them, 'reminded him of the County Hoſpital; and the teſtator 
_ anſwered, that he would in his codicil do ſomething handſome 
for the Hoſpital. 'Then Walker prepared the codicil;. and put 


in it that declaration, which he had from the. teſtator, who de- | 
clared, he had not diſpoſed of the reſidue ; and dehred Walker 
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Cites in Chanvery. 


to 5 dur thi in a way of doing it. The Walkers are not very 
likely to be miſtaken. The circumſtance of finding the {ketch 
of the codicil with the will gives body and confiſtency to their 
evidence. But this is not all; for Finch is a Rirong witneſs for 
the plaintiff; for he relates his prior converſations, bis inti- 


macy with the teſtator, his. converſation concerning what his 


Intereſt in the will ſhould be, and ſays, a day or two after the 
execution of the will the teſtator told him, he had a reſidue 


undiſpoſed of. Had he diſpoſed of it then? For what purpoſe 


| could that converſation be but to weigh, whether he ſhould do 


; -by Mr. Ga 


ſomething more or not. He alſo mentiens an intention of 
founding a charity for the relief of decayed tradeſmen. He 
had been ruminating in his own mind after he made his will a 


ſcheme for eſtabliſhing a great charity. But that is not all. 
He told Finch, he had been to Thomas Walker, who had ſatiſ. 


Hed him about the refidue. So he had; for Walker told him 
how to diſpoſe of it in any two minutes, he choſe, by filling up 
the blanks. As to the evidence for the defendant of Thomas 
.Walker's ay Ms ok about the reſidue the witneſſes muſt be 
-miſtaken : I impute nothing more to them. it is impoſſible, 


that he could have held the converſation, they ſuppoſe he did. 


"The only way of reconciling at is by ſuppoſing, that they took 
ſcraps of the converſation, and not all. The utmoſt amount, to 


which the argument can raiſe it for the defendant, is, that the 


teſtator after the execution had doubts, which way it would go 


in conſequence of his will; and had expreſſed conſiderable 


favour towards the defendant ; and his mind ſeemed to wear 
more and more towards her in the two laſt weeks of his life. 
But at the execution of the will it is clear, that the diſpoſition 
of the reſidue was à thing left undone; that he conſidered i it 10; 


and had an intention to create a charity. Perhaps when con- 


verſing with her brother and Crof? his intention veered towards 
the defendant. But there is no doubt upon this as a queſ- 


tion of fact, whether he at the execution of the will intended, 


this ſhould go by the will to his executrix. He had no ſuch 
intention; for leaving every thing to ſtand as upon the will, he 


conſidered, he had ſomething more to do to make a final ſettle- 


ment of all the fortune, he had left. (%% 


-{4): Ban Bitches ante Vai. 1. 63. The eſe en the dale are cllce 
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R bill by mortgagor againſt Wörth for nn Speaking de- 


did not ftate poffeſfion within 20 years otherwiſe than, 1285 


by ſaying, that in or about the year 1770, Themas Edfel! the 
anceſtor of the plaintiff died; and that ſoon after the plaintiff 
took poſſeſſion. * Upon this ground there was a demurrer; and 
the cauſe expreſſed was, that the bill only ſtated, that in or 


about the year 1770, „ which is upwards of * years before 
2 "OP bill filed, Sr. 5 | ö 


Actives General and Mr. Hall for the Denurrer. - PE 


There was a doubt formerly whether in this ſort of caſe a 
demurrer is good. In Aggas v. Pickere! 3 Al. 228, upon a plea 
Lord Hardwicke doubted, whether the party could avail himfelf 
of this defence by any other means 'than by plea. He con- 
_ Eidered the defendant as not entitled to any advantage in equity, 
to which he was not entitled at law; where he muſt plead. 
That however was not a decifion, but only an opinion, which 
bas been over-ruled by ſubſequent caſes, in which this has been 
allowed as cauſe of demurrer: 3 R Will. 28). Frazer v. 
| Moore, Bunb. 54 (Tr). The laſt decifion was Beckford V. Cloſe 
quoted i in Deloraine v. Browne 3 Bro. C.C. . | 


Mr. Richards for the Plaintiff, © 


This is not ſtrictly within the Rate of tions: but | 
at by analogy. In an action the ſtatute muſt be taken ad- 
vantage of by pleading. In an .aſſumpf! it cannot be taken ad- 
| vantage of at the trial; as it might, if it was matter of law, 
as every demurrer is. It does not appear upon the bill, that 
the defendant was in quiet and undiſturbed poſſeſſion. Upon 
2 demurrer the Court will take the bill e as it ſtands. 


Lord CHANcerLoE. CNN SR OT e Wy. 
There is a vice in the demurrer, which is fatal at Jaw, n nn 


ie 2 ſpeaking demurrer. There 1 is argument in, the body of ee 


of lau. 
f 77 That demurrer was alowed * two Barons aginſ the Chief Wh” 
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to bur dien in a way of doing it. The Walkers are not very N 
likely to be miſtaken. The circumſtance of finding the ſketch 


of the codicil with the will gives body and conſiſtency to their 
evidence. But this is not all; for Finch is a firong witneſs for 


the plaintiff; for he relates his prior converſations, his inti- | 


macy with the teſtator, his converſation concerning what his 


Intereſt in the will ſhould be, and ſays, a day or two after the 
execution of the will the teſtator told him, he had a reſidue 


undiſpoſed of. Had he diſpoſed of it then? For what purpoſe 
could that converſation be but to weigh, whether he ſhould do 
ſomething more or not. He alſo mentions an intention of 
founding a charity for the relief of decayed tradeſmen. He 
had been ruminating in his own mind after he made his will a 


ſcheme for eſtabliſhing a great charity. But that is not all. 
He told Finch, he had been to Thomas Walker, who had ſatiſ- 
fied him about the refidue. So he had; for Walker told him 


How to diſpoſe of it in any two minutes, he choſe, by filling up 

the blanks. As to the evidence for the defendant of Thomas 
Walker's converſation about the reſidue the witneſſes muſt be 
miſtaken : I impute nothing more to them. It is impoſſible, 


| that he could have held the converſation, they ſuppoſe he did. 


The only way of reconciling-it is by ſuppoſing, that they took | 


f ſcraps of the converſation and not all. The utmoſt amount, to 


N nn IS. | FAY 


which the argument can raiſe it for the defendant, 1s, that the 


teſtator after the execution had doubts, which way it would go 


in conſequence -of his will; and had expreſſed conſiderable 


Favour towards the * 7 og ; and his mind ſeemed to wear 
more and more towards her in the two laſt weeks of his life. 
But at the execution of the will it is clear, that the diſpoſition 
of the reſidue was a thing left undone; that he conſidered ir ſo; 


and had an intention to create a charity. Perhaps when con- 


verfing with her brother and Crof? his intention veered towards 
the defendant. But there is no doubt upon this as a queſ- 


tion of fact, whether he at the execution of the will intended, 


this ſhould go by the will to his executrix. He had no ſuch 


intention; for leaving every thing to ſtand as upon the will, he 


conſidered, he had ſomething more to do to make. afhnal ſettle- 
ment of all the fortune, he had left. (9) | es 


| (q) Nenne v. Batchelor ante Val. i.'63. The caſe 0 the dagen are ce. = 
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by ſaying, that in or about the year 1770, Themas Edfell the 
anceſtor of the plaintiff died; and that ſoon after the plaintiff 
took poſſeſſion. © Upon this ground there was a demurrer; arid 
the cauſe expreſſed was, that the bill 'only ſtated, that in or 
about the year 1770, © "which is | upwards of 20 Journ before 
* * bill filed”, Er. e 


"| 


Attorney General and Mr. Hall 5 lie Demurrer.... 


There was a doubt formerly whether in this ſort of caſe a 


demurrer is good. In Aggas v. Pickerel 3 All. aag, upon a plea 
Lord Hardwicke doubted, whether the party could avail himfelf 
of this defence by any other means than by plea. He con- 
_ idered the defendant as not entitled to any advantage in equity, 
to Which he was not entitled at law; where he muſt plead. 


That however was not a decifion, but only an opinion, which 


has been over-ruled by ſubſequent caſes, in which this has been 
allowed as cauſe of demurrer: 3 Þ Will. 287, Frazer v. 


| Moore, Bunb. 54 (r). The laſt deciſion was Beckford v. Cloſe 


quoted in 1 Deloraine v. Browne 3 Bro. * C. . 
Mr: Naser, for the Plaintiff. © . 


This is not ſtrictly within the ſtatute of Rautts tions; but * 
only by analogy. In an action the ſtatute muſt be taken ad- 


vantage of by pleading. In an aſſumpf it cannot be taken ad- 
vantage of at the trial; as it might, if it was matter of law, 


as every demurrer is. It does not appear upon the bill, that 


the defendant was in quiet and undiſturbed poſſeſſion. Upon 
2 demurrer the Court will take the bill W as it ſtands. 


Tord CHANCELLOR. 
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There is a vice in the demurrer, which is Kate at iow. 1 a + . 


ie a ſpeaking demurrer. There is argument in. the body of it; hm. __ 


55 757 That demurrer was allowed * two Barons ing 0 the Chief Wa” 
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. 1793. vis. © in or about the year 1750 which -is 8 of 20 years 
A „ before the bill filed” The Propoſition in the bill is merely, 
| | 8 1 that the anceſtor died about the year 1770, and that ſoon after 

Bvenaxa#. the mortgagor took poſſeſſion. Therefore it was neceſſary for 

_ pleading any thing like correct to ſtate poſitive dates. I am 

- _ -_ Not to ſay, how ſoon the drawer of the bill thought was ſoon. 
I, bad underſtood, that as at law you muſt plead the ſtatute, ſo 

_"Monigage in this Court you muſt plead. the length. of. time. . I think there 

—— — 2. are in my. recollection many _inftanees in this Court, in which 

20. years, if redemptions have been opened after 20 years only upon this 
Fo _ general caſe, if the mortgagee-has treated it as redeemable dur- 
gagee bu ing that period, if he has kept accounts upon it. There was a 


redeemable; long caſe upon this iubject * Sir 1 homas Sewel, in which 1 
as by keeping as counſel. 


accounts ppon | | 
Mr. Selwyn Had, that was the caſe of RG v. Montague. 4 


At. 


The Solicitor FT aid, Beckford v. ch. was certainly con- 
Sidered a new determination. 'A 


"The demurrer was over-ruled. 


NOBKISSEN u HASTINGS Es 
March 1115, 1793. | 


"Plex to diſco- HE. bill A that the defendant being in July 180 | 


, very, that it Governor General of. Bengal applied to the plaintiff for a 
may ſubject 
defendant to loan of 300, oo ficca rupees amounting to about the ſum of 


N /terling upon the bond of the defendant to be placed in 


ſtatute and 
allo of articles the hands of Canto Baboo as truſtee; and to remain with him, 


0 : ch- 
ent exbidie. till the money Thould be paid by the plaintiff, who was then to 


ment exhibit- 


b 2 be at liberty to take it, and enforce it againſt the defendant, if 
mons is con- he - Choſe; "that the bond was accordingly delivered to the 


— Lone truſtee; that the plaintiff paid the money by inſtalments ; that 
ſome ſhort time afterwards the plaintiff applied to the; truſtee 
| to have the bond delivered to him, and was informed by the 
truſtee, that he had delivered it up to the defendant; that the 
defendant refuſes to deliver it up, and haz deſtroyed or cancelled 
at; that no Fart of the money was ever repaid to the plain- 
e . | tiff; 


2 in Gunter 1 
. Ur; mw—_ 1 he never - had received” any rata upon it; "+ 1793. 

the plaintiff applied to the defendant to have the hond Setivercd —ů— 
up, or if it was deftroyed, or loſt, to have another executed; Nonzjnun | 
but that the defendant refuſes to do fo; and * the mo- Hasrmoes. - 
ney never was advanced. 255 ; . . if Foz aha 1. 


amend a plea ; 


The bill then prayed a Abd as to all 18 ters; 


and that the defendant ond be decreed to deliver up the down 10 

© rent 61 very ſhort 
bond. 51 2 2 of os ; MT FR, ML time; and 
| LF1-4 „ ii, nn eien e it abes- 


| The" detende l. Pieds if bar to t per the e e 
13 Geo. 3. c. 63, by which it is elacted, that no Governor 5 ar hand 


General of Bengal nor any of the Council or Judges ſhall di. and plead de 
realy or 4iAiretly by themſelves or any other perſons on their Akt. . 
behalf accept, receive, or takt from any perſon, in any manner, 

upon any account whatſoever, any preſent, gift, donation, gra- 

tuity or reward, pecuniary, or otherwiſe; with certain penalties 

ſpecified in caſe of diſobedience to the act, to be recovered in 

the Courts of this Country. The n farther pleaded, 

that articles of impeachment are exhibited againſt him by the 
Commons of Great Britain; and that by the 6th of ſuch articles 

he is charged with extortion and corruption under pretence of 
receiving preſents firom Indian powers, their miniſters, agents, 

Se. that he is particularly charged with taking from the plain- [ 

"uſt 34,0007. or. ſome other large ſum; that he has pleaded to the 

articles of impeachment; -anT that they are in a courſe of trial; 

that the matters ſuppoſed by the bill to have paſſed between the 
plaintiff and defendant are the ſame matters, as thoſe ſuppoſed 

by the 6th article of the impeachment to have paſſed between 
them; that the plaintiff and defendant inithis” ſuit are the per- | 
ſons deſcribed in the impeachment by the names of Maher 
Rajah Nobkifſen and Warren Haſtings; that the diſcovery fought 
by the bill may ſubject the defendant to the pains and penal- 
ties of the act and alſo of the impeachment; and that his 
anſwer may be read in evidence againſt him mm a FOE 
tion OT * act and alſo 80 the e | 
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Befiive. you go into the merits 1 this plea, how can ou 
fupport it upon the form? It is double and inconfiftent. He 
pleads the act, by which in the caſes there enumerated he is 
Vor. II. $a - | 4 f ? 


Caſes in be 8 "# 


1798.  fabjedt to a W in the Court of King's Bench. 2 1 
—— "hs Pleads the impeachment, with an averment, that the matters 
6 G 12g contained in the bill are the ſame with thoſe, which are the 
fettes, } ſuljeRt of the tk article of the impeachment, .. If fo, the at 
-« cannot apply to this caſe ; nor is he Tubjec, to any Scania 
under it. 8 a 5 


at 7 


Attorney General Me he” Pla. n 

Int this Court there is no e 7a to 7 holds: and 
e plea is in this reſpect different from a demurrer, that the 
we former may be good in part and bad in part. The plea muſt be 
ca £ verified; and iſſue muſt be. taken on thoſe facts; and if the fact 
8 alledged reſpecting the impeachment turns out not to be true, 


"oe «then the defendant way rely upqn. the * . that in cava A 
«eaſe hol be able under the ad. 


a * 


1 Solicitor General for. n. Dene, 


A plea cannot be double: and the Nan is 805 if it 2 | 


the Court cannot ſelect the caſe, upon which W allows or diſ- 
; allows the e K 1 


S4 


idr 018 einne 456 
ved CRANCELLOB-,.. hos 011705 ayes £94 
It had ſtruck me, that in this Court n+ double, x was not 
allowed. But. if diſtinct matters may be pleaded; a double and 
inconſiſtent plea cannot be allowed än any: Court. One part of | 

- this plea over-rules the other. If the: deſendant relies upon the 
impeachment, the neceſſar) conſequence is, that the impeach- 
ment pending there en e no proſecution under the act. The 
8 impeachment. decided one way or other equally puts ca Hop to 
uch pre ſecution under the ast. Fhe two propoſitions are not 
. only diſtinct, but completely inconſiſtent; for they cannot hoth 
be true. He, cannot be ſubject both to the puniſhment under 
dhe ast ef Parliament and to that, which the Heuſe of Lords 
may iuflict upon he impeachment. It ſtruck me to be. totally 
in wain to proceed upon a plea conſtrudted, as this is. It alfo 
takes too wide a ſeope. What is relied upon cannot affect ſome 
of the interrogatories ;.as whether there. was a loan, whether 

+ Cantoo. Baboo was an agent, Gr. f CMP LILIAN 

he Attorney General aid, If the aetken dent was not Vodbd br 
- anſwer” the principal interrogatories he need not anbekt the ö 
by -6thers;. ae deſired leave beratend. 54 
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T5515 is not a caſe; in Gbich the Court will permitthem to 06:04am 
* 


8 becauſe the ſame advantage may be had upon excep -· 
tions to the anſwer; upon which, if the defendant will be nue. 
labile to penalties, the Court will not compel him to anſwer _ 
fully a). No plea can be ſupported to the extent, to which 
n 4, nn which is to the fact of a loan. ö 


4 
: 
k R * 
98 1 14 , \ o . « - 
| . N Ef ; 7 N a > 4 ' 
- . 


Toru CHancition,” 1 1 


1 1 is not uſual to refuſe leave to end but a nr ed. 
ing is to be tied down to a very mort time. But you will 
find it impoſſible. to amend this. plea. The only thing I can 

do is to give leave to withdraw Hh. and * de nous in a 


. . a Vo 8 1 72 C5: 


9 % 


14 * 4 2 


| l + | . ; * 
8. *HER'OY v. bixwoop f : S 


by SRD 9 5 ae 160, 1555. Tigi 


* 


ue HERGCY under a wider of part of his wy 8 are 


eſtate had à power to, encumber the ſettled eſtate, and ES 


covenanted to make good to the perſon, who ſhould be entitled ter groſs , 


acheſs: there. 


to it, the ſum with which it ſhould be encumbered: In 1743, fore where a 
after having executed that power he died extremely involved crefitor- 7 


years after 


in his circumſtauces, and with mortgages upon his real eſtate coming of age 


Gled a bill to 


to many perſons. He leſt one fon, Lovelace Hercy, and many obtain the be- 
daughters, all infants. The ſettled eftate came to his ſon inde. beft ofa de- 


cree to ac. 


_ "pendent of his will; and he deviſed all the reſt of his real ae e 4. 
ter anlwer 


eſlate, after providing Portions for his daughters, to his ſon. took no ftep 
He alſo gave 20). a year out of his eſtate to Matthews, provided for wh Rein 


he Would manage his eſtate during the infancy of his ſon, and another bil 


made Lord Sidney Beauclerk, Vance, and two others his execu- 8 


tors; but only the two firſt proved the will. The acting exe- ona pany, 


GA N the Maſter. f the Rolle for the Lord Chancelbr, 


hoſe afl 
cutors in the year, in which the teſtator died, filed a bill againſt N 
his children and one or two only, of the encumbrancers. In on He 
1744 a decree was made; and! in 1745 ance put in his EXa- the plaintiff, 
| and againſt 


(e Wrattgheys, Bendjb 5 P. wil 236. Finch v Dick 2Veſ 605. unk. 152, bare, 


„ | : EM e | 
2 e 88 mination beg, 


— in — 


5 1793 8. 3 11 1749 Lovelace Herey came * 3 . about 


1 that time a decree was made in a ſuit upon a bill of redemp- 
nc 


. tion, which had been filed againſt an encumbrancer upon the 
Puewoovy. ſeitled eſtate under the power; in which decree. the right of 


e v pe You ar ER e e ee Hercy: 


the lackels but that miſtake was diſcovered; and then the right of redemp- 


the queſtion tion was decreed te him. In 1950 Maithezs, who had managed 
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of ſatisfaction 


ua deubifül. the eſtate, put in his examination. In 1785 Vance died, after 
having by his will ſubjeSted his real eſtgte to his debts, and 
left Shipway his deviſe, reſiduary legatee, and executor. . Love- 
8 5 lace Herey was One of his heirs at law. In 175 6 Lovelace Hercy 
brought a bill of revivor and ſupplement againſt Shipaay 
. Vante's'executor, the repreſentatives of Lord Sidney Beauclerk, 

. Matthewbs, and many perſons,” whom he ſaid, he had found out 
to be encumbrancers : but who were not parties to the bill 
brought by the executors. of his father, In this bill the plaintiff 
Rated himſelf as an eneumbrancer only on the eſtate of his 
father, and not as deviſee and heir; and prayed on behalf of 
himſelf and other (creditors of his father ta have the benefit 

of the deeree, which had been made. In 1757 Shipway and 
Matthews put in their anſwers. Shipway admitted aſſets. as to 

- any legal demand of the creditors of William Hercy, but in- 
ſiſted on a counter-demand, in which the eſtate of Hercy ſtood 
indebted to him. Maithews admitted, that ſome rents and pro- 
fits were in his hands, but ſet up a claim of a conſiderable | | 

+ demand upon the eſtate of Herey.. After theſe anſwers came in 
no farther proceeding was taken, in thoſe cguſes. A hill was 
„ brought againſt Sz Way, by a-creditor of Lance. to have his will 
| L ' -proved.; and-a diſtri Jution under it. To this bill Lovelace Herey 
was made a defendant as one of the heirs of Vance, and allo by 
wits. being. a creditor of his. father as a creditor againſt: the eſtate of 
Vance his executor. Upon this pill an account of the perſonal 
1 of. Lance was e A motion for a ſeparate. report. 

and various other motions, to Which Lovelace Herey was a party, 
were made in this cauſe : but they were not oppoſed by him. 

- Shipway died in 1762, leaving Dinwoody,. Holliday, and Beard, 
hi legatees; between whom a diſttibution was made 

of all Shipway's property, and. the ſurplus of Vance's, after pay- 
mant of debts and legacies.  Matthezys dicd 1 in 1764, In 1790 
Lovelace Hercy filed another. bill for an account of the perſonal. 
.-..- eſtate of Shipway and Alatthenws ; upon which bill the cauſe 
-Ttopd. for. judgment, the Maſter of the Rolls. BENE: en 4 
Mort time: to conſider it. . | 


Artie 


| ms” 


wo in übe, T2 "00 
Te is 4 cauſe not idconfiderable in Paint of Wave but in — 
be of precedent it may poſſibly be extremely important; for qe ; 
tho every caſe of this fort muſt depend upon the particular cir- Dinwoonr. 
cumſtances, yet the circumſtances i in this caſe are ſuch, as might 
have occurred in many cafes now before the Court, and which 
may occur hereafter. and be inſiſted upon as ingredients in any 
determination upon caſes of this ſort. For that reaſon I conſi- 
dered this caſe; and upon conſideration of all the circumſtances 
and the rules, by which the Court guides itſelf on theſe occa- 
fions,” T am of opinion, 1 ſhould not do juſtice either between 
the parties or to the public by permitting this bill to proceed 
to an account of the perſonal eſtate of Shipway or Matthews. 
The dates are extremely material. The whole will turn upon 
them. No lacheſs is to be imputed to the executors of William 
Hercys for they, T ſuppoſe, perceiving the involved ſtate = 
his cireymftances filed à bill the ſame year in which he died. 
The important era in the cauſe, from which a lacheſs may be 
_ imputed, is the year 1749, when the ſon came of age. He 
found himſelf in this ſituation; entitled to the eſtate ſubject to 
the encumbrances; a bill filed by the executors of his father, 
in which he was a party much intereſted; and appeared as heir 
anch deviſee; that by execution' of the power upon the ſettled 
eſtate his futher became liable to him under the covenant of 
indemnity ;' and under a bill of redemption againſt that en- 
cumbrancer; the miſtake, Which had been made in the decree 
being rectiſied, the right of redemption was decreed to him. 
Therefore it appears, that ſoon after he was of age, he was cog- 
niſant of his rights againſt his father's eſtate both as creditor 
and as heir at law. Te ought therefore to have uſed diligence 
do proſecute that decree made in 1744. The Solicitor General 
preſſed to make the caſe as to Matthews analagous to the caſe 
of St. Jahn v. Minhinnum, and contended, that he was an officer 
of the Court bound to account annually, and guilty of a grols 
breach of truft in not ſo doing; and that being looked upon in 
rhat light he is not to be favoured.” But that is Rated too ſtrong. 
Matthews was not a receiver appointed by this Court: but the - 
teſtator by his will gave him 200. a year out of his eſtate, pro- 
vide he would manage it during the infancy of the ſon. His 
management was to continue no longer. By his anſwer he ſays, 
he is Willing to undertake the manement, 9 he ſhall 
| vor. II. n e 


_ >  Cales-4n- Chancery, 
1 babe the 20l. a year, and his expences; otherwiſe he will 1 
—— nothing to do with it. Under this he was admitted to the ma. 
Her nagement, till che ſan came of age. If he continued in pol. 
Duos. ſeſſion afterwards, he did ſo by the mere aſſent of the plaintiff 
LTauelace Herey. At the time of Faxce's death in 1788, Lovelace 

.Herey was not in a ſituation to he totally inattentive to his con - 
-cerns. He was under no eircumſtances of diſability, which 
prevented him from looking into the ſitustion of that cauſe in- 
tlituted by the executors of his father. In 176%, after the an- 
ſwers to the bill of revivor and ſupplement came in, what was 
incumbent upon the plaintiff ſuſtaining his own rights and thoſe 
. of the creditors-to do? It. was a breach of duty not to proceed 
in ſome reaſonable time at leaſt. Inſtead of that the firſt cauſe 
and tbat of 1756 were not heard of till this bill was filed in 
1790. The laſt of them therefore has flept 33 years. In the 
mean time a diſtribution” has been made of Vance's eſtate under 
a bill, to which and all the proceedings under it this plaintiff 
|  _ was a party. So- the facts are, that in 1744 there was a'decree, 
1 under which no proceedings were had, except getting in the 
- examination of one party in 1748, and of another in 1750; 
: a bill of reyiver in 4756; anſwers to that bill in 1787; in 
1762 the executor of one of the accounting. plrties died” after 
having with the knowledge ef this plaintiff paid away the eſtate 
of bis teſtator; and the other accounting: partly died in 1764. 
In this fituation this bill is brought, It is infiſted, that the 
' Court is bound under theſe circumſtances to permit theſe par- 
ities to take the accounts. It is ſaid truly, that his is not like 
the caſes, where a ſum of money. is adjudged to be due to a par- 
ticular perſon, who has a right te give a receipt fur it; and 
therefore if he permits the cauſe to ſleep the Court · muſt pre - 
ſume, that kit had not been paid, he would have ſtirred; for | 
this is not a caſe, in which Matthews or Vance could have 
duiſcharged themſelves but by payment into Court. Certainly 
there isa great difference between the Caſes; and this is not fo 
ſtrong a Caſe as that of a ſum actualiy due, and to be enforced 
at the will of the party. No ſuch preſumption ariſes here as 
in that Caſe. But though I admit that difſerence, yet I am 
extremely unwilling to ſay; chat; in ſuch a Caſe as this no length 
of time would be ſufficient; for if theſe 38 Years will not do, 
dt muſt be admitted, that no length of time is ſufficient. 
For the reaſons given in Deloraine v. Broume 3 Bro. C. C. 633. 
GOO: or the queſtion .of ſatisfaction, — account of 
„„ "he 


Caſes in Chancery. 


hk ad Alas, aud the miſchief and diftarbance, that may 
ariſe to families, though the preſumption of ſutisfaction is not 
ſo ſtrong, yet che lacheſs and negle& may be ſuch, as to make 


it matter of publick policy, that the party guilty of it ſhall 


_ abide by the conſequences. I admit, that the cauſe is unfi- 
niſhed. Is it therefore to be conſidered as continually alive? 
Ido not admit that. I fear, many cauſes are in that ſituation 
much to the reproach ↄf the Court and - thoſe concerned; and 
I ſhould be very ſorry to ſend ſolicitors to find out, how many 
decrees to account there are, and to find out the accounting 
parties, in order then to file a bill. The firſt caſe inſiſted upon 
in ſupport of this claim is Holling fhtad's Cafe 1 P Will. 142. 


1993. 


Hercy 
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Diswoopr. 


There was no demurrer from the length of time, becauſe it de- 


pends upon the circumſtances. It is worth while to read that 


eaſe to ſee what was the opinion of the firſt Judge, before 
whom it came. The Lord Chancellor ſeemed much inclined 


in favour of the plea: but he ſays, „let the plaintiff amend 
« his bill, and the defendant his anfwer:” This is very extra- 
_ ordinary ;7 and 1 could wiſh it to be explained. Lord King; 


m he diſallowed the plea, ſaid, it ſeemed to be a very ſtale 


demand, and not to be countenanced. What did he mean by 


that? Did he mean to ſay more than that he over- ruled it as a 
plea? The next caſe is Lord Pomfret v. Lord inaſor 2 Vef. 472. 
That was a very extraordinary caſe. It was the caſe of an infant 
entitled to the reſiduary perſonal eſtate of Lord Jefferies, who was 


entitled to 20,0007. to be raiſed out of his wife's eſtate. His wi- 


dom married Lord Miudſor, who took poſſeſſion; and a very 


extraordinary decree was made by Lord Harcourt ; which Lord 
 Hardwjcke did not ſeem to be inclined to difpute. It was cer- 


tainly a very extraordinary proceeding. One queſtion before Lord 


Hardwicke was, | whether the length of time was a bar; and it 


was held not to be fo upon the particular circumſtances of that 


caſe. The next caſe is S/. John v. Minhinum; which comes 


neareſt to this. That was a very old cauſe. A man in the laſt 
century by will gave real and perſona] property to his ſons; 
and in cafe. his ſons die without iſſue, which was conſtrued, 

without leaving iflue, (ſo that during the lives, of the ſons . 
could be no title in thoſe claiming after them) he gave it to his 
daughter ſubje to many legacies, and one to a charity. Mre. 

Opie the daughter, on the death of her brothers without iſſue, 
took poſſeſſion of the eſtate without acquainting the legatees 


Vith cheir gw 1 2 Non n that they” ever knew, 
80 | 8 that | 


1793- 


Her. 


' Caſes! un 1 


— 


that their ee attached. Such. a claim of 1 1e is 


very favourable; and the conduct of Mrs. Opie 'was a fraud. 


| Then in 1950 a bill was brought; and in 17856 a decree 
*, Dixwoor. was made, by which theſe legacies were ordered to be paid; 


and a receiver was put upon the eſtate; and it. Was — 
to be ſold; It was fold; and the ſale was ſet afide. It was 


ordered to be reſold: but they. contrived, that it never ſhould. 


The receiver continued in poſſeſſion till his death; and never 


paſſed any- accounts. Upon his death one of the truſtees for 


the charity, Who was alſo a legatee upon the eſtate, got into 


rightly made that decree,. with which the Attorney General has 
- favoured me. From theſe caſes it is inferred, that after a decree 
to account and examinatians put in containing primd facie 


of time proceed. It. is hardly worth while to go through 


poſſeſſion; and he never paſſed an account. He gave it up to 
Minhimum. No one madę any objection te account. The 
- only appearance of ohjedtiq was, that one party ſaid, he would 
account, if the Court thought fit. Upon this Lord Lurie very 


charges. on the parties any of the. parties may at any diſtance 


all the caſes- cited. for the defendant. The firſt is Deloraine 
v. Browne. . I refer | chiefly. to the arguments of the Counſel 
(bor the Chancellor did nothing more than over. rule the de- 
murrer) to ſhew, that even- in a. caſe of groſs fraud this Court 


does not do juſtice by deereeing: an account after a conſiderable 


length of time againſt executors, legatees, and innocent perſons, 
_ - claiming under the fraudulent party, Though the Lord Chan- 
nm the demurrer, he deſired, it might be at- 
tended to, that it would not at the hearing affect theſe circum- 
ſttances. Therefore that caſe does not 2 ws 17 7 1 6 ne * 
rather turns for the. defendant. - * n 


The: next cale is "Smith v. Clay C 2); of which * 8 to 
be an accurate note in the caſe of Delbraine v. Brown:.; and I. 
will uſe the words of Lord Camden there; who, 1 think, expreſſes. 
himſelf in a more accurate and energetick manner than any 

other perſon. He ſays “ a Court of equity is not active in 


c giving relief againſt conſcience and publick convenience. 3 


* Nothing can call this Court into activity but conſcience, 


« good faith; and reaſonable diligence: where they are wanting, 


..--<« the.Court is paſſive;, and does nothing. Lagheſs and neglect 
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10 \ this caſe 10 dot the plaintiff ſlept, and 1 Schlee in the 1793. 
rights of others? It is ſaid, I ſhould conſider the other credi- — 
tors, whoſe rights he maintains: but a bill even of creditors Her = 
muſt have a limitation to it. I dare not lay down a rule, Dsbopr. 

that creditors, or perſons claiming under them, may come at 
any time. The next caſe is Hue v. Fletcher 1. Ai. 467. That, 
T admit, is a much ſtronger caſe than this; for there the ſon 
had taken under his mother's will a legacy, which was equal | 
to two-thirds of what his father left; and 40 years after the 1 
death of his father he brought a” bill againſt the executors of ot 
- his mother, who had adminiſtered to her huſband, for an ac. 
count of his perſonal. The other caſes are 2 Chan. Rep. 44; 
St. Johm v. Turner 2 Vern. 418; and Poaley v. Ray 1 P. Will. 355; 
which is remarkable” for the extraordinary manner, in which 
Lord Couper” guarded his affirmance of the decree, which is 
given in à note by Mr. Cox in the fourth edition from the Re- 
giſter's book. The Lord Chancellor in his judgment put the 
caſe of an executor paying. in diſcharge of debts money, that he 
had received under a decree, which decree was reverſed upon 
appeal,” and faid,- the executor muſt refund: but he ſaid, it 
would be otherwiſe; if the defendant had delayed the appeal, 
and willingly ſtood by, while the executor paid away the 
money; for that would be drawing the executor into a ſnare; 
and the Lord Chancellor gave his reaſons in the direction for 
affirming the decree; which was not uſual; and is never prac- 
tiſed now; and he expreſsly put the caſe of a a man fitting by, 
and ſeeing } the executor ICY the afſets. | 


Upon theſe caſes the nice is, whether I am bond by any , 
rule; that has been laid down: certainly not. Every caſe de- 
pends upon its partieular circumſtances; and the queſtion is, 
whether 1 ſhall do greater public miſchief (for I put it upon 
that) by giving the account, or by refuſing it. It is not per- 
fectly clear,” that theſe people muſt have been indebted to the 
plaintiff, when they died. The plaintiff therefore having theſe 
demands upon his father's eftate, and permitting Vance eſtate 
to be diſtributed, even putting the ſtrongeſt caſe, to theſe re- 
fiduary legatees, ſeeing perſons die, and taking no ſtep, the re- 
preſentatives never being called upon, I am clearly of opinion, 
that 1 ſhould do injuſtice in permitting this bill to go on. 
There is not a word to ſhew, that the plaintiff was in indigent 
cireumſtances. He might have gone on at any time. I will, 
Vo Ik B b Uke 
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2 1793. like Lord — L will not t becalled into ae nf fuch | 


os. 1 Save had Gender about the coſts. II J thought it Se" 
to deter ſults of this ſort, I would give them. But at preſent not 

being | quite. ſatisfied, that thefe demands are paid, and doubting 
whether, if the account could be taken, it might not happen, 

that the eſtates of Vance and Matthews might turn out to be 
indebted, and the lacheſs not being all on one ſide, for the teſ- 

- tators, at leaſt of the defendants, were much to blame, and 

there being no pretence of -inſolvency, or that theſe cofts muſt 
come out of their on pockets, and as theſe circumſtances 
cannot expreſsly apply to any other . caſe, I think, I ſhall do 
juſtice enough by diſmiſſing the bill without coſts, and ſo 
making theſe . repreſentatives anſwer for the perſons, whom 
R 1 ae N lo * atm * it was their 
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One of the three reſiduary legatees of  Shipwway not being 
brought before the Court, the Aflormey General objected, that 
it would-be hard upon the other two, that all the coſts ſhould 
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Telator d. EST CATOR: directed aber: in eaſe 1 of * tnlſtees, he 
| n had named, ſhould die, or hecome incapable of acting, 


 appointedif another ſhould be appointed. One of the truſtees abſconded 


die or become under a charge of having committed; ſeveral. forgeries, The 


' incapable of ilk vas Bled for the" purpoſe of having a truſtee appointed. in 


acting; one 


abſconded his room; and was taken pro confeſſo: againſt him. The other 


charged with 


forgery, but truſtee did not oppoſe it, but choſe to have the opinion of the 
Lede neger. Court, and ſubmitted to act, as the oe direct. The 


red to the nnn ane Was mot ae. 
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__ ee e r eo EAA, As 
Referred into we Maſler to-appaint: a new wulle 


1390 ERSON 2 


= - I. * 
ow - 
— * | = 
* * - 
F : 
4 , 
- . * 
4 . 
. 
. = 


_ UTTERSON EU M AIR 
| 3s f 5 | April roll, 1793. 


FLZABETH TYLER a e was indebtedd to „ Utterſon- Creditor 6. 
but the debt being ſubſequent to the bankruptcy, he was ing a bill. 


againſt execu- 


not permitted to come in under the commiſſon. After the tor cannot 
| make a debtor 


death of the hankrupt the creditor.,obtained judgment at law of the debtor 
againſt her / executor); and then filed a bill againſt him, and *party: in 


caſe of i in- 


made the aſſignees parties, as having in their hands a ſurplus folveney in 
beyond what would ſatisfy the debts under the commiſſion; = Court wil 
and the plaintiff prayed. a diſcovery as to that. The bill charg- on petition ap- 


point a re- 


ed, that the aſſignees threatened to pay over the ſurplus to the ceiver, and 
executor; that there was great reaſon to apprehend, that the wnpel the 


executor to 


ſame would be loſt and diſſipated; that the executor was an allow biename 
improper perſon. to be charged with the receipt thereof; and * —— ha 


therefore prayed an injunction to reſtrain * * paying the ions. 
en to him, and him from * it. . Demurrerlies, 


where it is 


clear that tak- 


. The eee demurred both 0 the diſcovery and relief. - bl to be 


2, true the bill 


ae e | Mr: auh — Me. ore 50 the ey ny —4 


Demurrer. p84 OED. 98 
Thie plaintiff cannot have MOOT TR ab. than the billet 
or the perſonal repreſentative” would have! They could not 
have filed a bill for this ſurplus. If they had, they would have 
been told, they had a ſhort remedy ; and might have got at it 
by petition. The demurrer is upon the ground, that a parti. 
cular creditor of a deceaſed perſon cannot file a bill againſt 
every one, who happens to be a debtor to that perſon. This 
bill is of the firſt impreſſion; becauſe it eſtabliſhes a precedent, 
that every particular creditor has a Tight to file à bill, not only 
againſt the perſonal repreſentative,” but alſo againſt every par- 
ticular debtor; and thus that an account of the eftate may be 
taken upon the ſuit of each and every perſon,” who happens to 
have a demand; for if one may, all may. The creditor ought 
to proceed rin the perſonal repreſentative; the Court ſhould 
call upon him to ſue the debtors; and if there is any reaſon to 
_ apprehend: infolvency in the repreſentative, then the courſe is 
to apply to the Court to reſtrain that perſon from receiving the db; 
fund, and that the Mafter ſhall appoint a proper — tel =: 


leck 0 
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3h 1793. le the outſtanding eſtate. Elmſlis v. MiCaulay, 3 Bro. C. C. 
——ͤ— 924+, . | | 
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ig Geral, Mr. Gran, and Mi. Sanz -y ack ihe Plajn- 
There were nn in n that EIN avon which the bill 
was very rightly diſmiſſed. The Mafter of the Rolls in giving 
_ judgment excepted the caſe of colluſion; and according to 
my i) note he alf excepted the caſe of utter inſolvency in the 
-- executor; a cafe, in which the fund would be loſt, if no means 
were taken to ſecure it. That bill was diſmiſſed upon the 
hearing; and perhaps in this inſtance a caſe may be ſhewn at 
the hearing, when all the circumſtances are diſcloſed, which 
will induee the Court to make a decree. This executor is ſtated 
in the bill to he inſolvent; which muſt now be admitted. The 
| only way, in which the creditor can proceed to get the fund 
into Court inſtead of letting it go into his hands is by a bill. 
I admit, the Court does not saſily give ear to ſuch a caſe be- 
cauſe with-reſpe& to debtors on eſtates it may lead to difficulty : 
e but bills of this kind are admitted in a variety of inſtances, 
particularly where the Bank, the South Sea Company, and other 
- companies of that ſort have funds of the teſtator in their hands, 
and the executor is not reſponſible. The Court does this for 
reſiduary legatees, Ec. having claims upon the fund; and will 
always do it, hen it appears neceſſary for the purpoſes of juſ- 
tice, and. to obtain payment; of debts:to ereditors on the teſta - 
tor's- eſtate, and to prevent aſſets from getting into the hands 
of an- inſolvent executor. It. is more dangerous to eſtabliſh as 
A principle, that there can be no bill againſt an executor in ſuch 
_ -a eaſe, than to eſtabliſh, that ſuch a bill may be filed upon the 
circumſtances; for in the one: gaſe the creditor is leſt without 
remedy in the other the Court upon the circumſtances will be 
always enabled to do juſtice. In Newland v. Champion, 1 Veſ. 
_ 105, after a bill: by the repreſentative. of a deceaſed partner 
againſt the ſurvivor another bill by a creditor was not diſmiſ. 
ſed ; but an account was decreed under it; and it was expreſly 
laid down, that there are many bills in this Court not only 
. making the. repreſentatives parties, but alſo other perſons, who 
have e . afſets. In ee 3 00m 2 Alb. 213, 
1 1 Me 
ei in: Ry the 


— Chaneery. | _ 
the” bill” Wis Tri" WIR ewsetrix from petting "TY 1 
aflets into her hands; and the Court did upon the äffidavit — 


1 —— r huſband mw n and not amen- W 
; 2 77 34 1 bard #5 . Nin Mate - 
6 ar A463 nen * KEDS; 3 1 AX 70 
"ey * 15 


I the ane. uo kitle to the relief be has none to „che 5 
* diſcovery which is only ancillary to it. The queſtion 1 is, whe- 
ther every creditor. can file a diſtin bill agan. the repre- 
ſentative of the debtor, and make as many debtors of that debtor 
parties, as he thinks proper. The bill ought to have been 
againſt the executor for an injunction to reſtrain him from re- 
ceiying; : and the afſignees ought to have had notice not to pay. 
«Though the defendant may inſtead of ſtopping the cauſe in M. 
mine let it go to a hearing, and giving the diſcovery afterwards 
inſiſt, that it does not entitle the plaintiff to the relief, yet he 
may, if he chuſes, ſtop it by demurrer. Though the Court per 
mits ſuch bills in the caſes of the Bank, the South Sea Company, . 
S. where no incopvenience attends them, that 1 18 no reaſon, - 
hy they are to be permitted, where ingonvenience will be the 
conſequence. If the Court ſees great inconvenience in permit. 
ting the ſuit to go on, and on none the other ſide, they will not 45 
allow what is new in peck, and may be ſo ew 
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BY 
Lord Cnange..ok. | 


h bill cannot be fupportedd on PE eile of juſtice. if 
it is clear, that taking the charges to be true the bill would be 
e at the hearing, it is a; ſufficient cauſe of demu rer. 
. This plaintiff Nates himſelf as bringing this, bill for a diſcovery © > 
ol theſe afſets after having obtained judgment, at law :-but be... 
adds a hiſtory of tranſactions. in the bankruptcy of Tyler, in con- 

. Tequence. of which that claim was by. determination of law 
finally rejected, begauſe the gebt accrued after. the bankruptcy. 
That would give bim a remedy out of the ſurplus, and out of 
any future. property. The bill ſuggeſts. a ſurplus. in the hands 
of the-affignees ; and they are made parties upon no other 

| charge, than that-they threaten to pay over to the executor. If 
[this ſuit was to ſtand, the conſequence would be, that every 
creditax Would be entitled to ſuch a bill againſt every indivi- 

dual debtor; and the accounts 2 be inextricable. . Gui bono ? 7 

Vor, IL EE "ed | —_ 
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7793. In "A general eaſe if chere is 2: ſuſpicion, that the: execntor | is 

— inſolvent, and a proper caſe is made and ſupported, the Court 
3 A will reſtrain him, and appoint a receiver; who is in truth the 
Man. executor, If it is neceſſaxy to bring actions at law to recover 
_ \ part of the effects, it muſt be in the name of the executor, and 
the Court will compel him to allow, his name to be uſed. + Upon 

that ſample. and ſhort application the, Court will take care of 

| the fund for the creditors. In this caſe the Particular debtors 
are the aſſignees of the bankrupt... If there was any appre- 

henſion, that having in their hands the fund they were about to 

pay it over to the prejudice of the plaintiff, who had been ex- 
cluded from coming in under the -commiſfion, to an inſolvent 

executor, ſuppoſing even the ſtrongeſt caſe, that he was a bank - 

rupt, upon, petition in the bankruptcy, the Gourt would reſtrain 

the aſſignees by the -peculiar authority, it has over them. So 
there is ſtill leſs reaſon for a bill in this Court, There is no 
ground, upon which I could do otherwiſe at the hearing chan 
Aeuifmiss the bull as againit the aſſignees with coſts, The ſafety 
| of the creditor may always be e for in a much NE 
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Partition of I. bin has fir ſpecifick n ot an len 
_ an eſtate in for ſale of an as by the plaintiff to. the defendant. 


good ae The Maſter reported, that a good title could be made. The 
8 * defendant excepted, The ohjeftion to the title was, that the 
change. , premiſes were eld under a partition made in conſequence of 
a decree by the truſtees under a power in a ſettlement to ſell or - 
exchange ; and that as no expreſs power to make partition was 
given, that decree was erronequs. * The premiſes ſettled were 
one undivided third of an eftate held in common: The proviſo 
in the deed, upon which the ohjection aroſe, was to this effect: 
that it ſhall be lawful for the truſtees, Gr. during the lives 
ce of the huſband and wife and the ſurvivor with their conſent 
c to make ſale of, and to convey, ſurrender, and aſſure to; or 
. <6 convey in exchange for or in Heu of other manors, lands, and 
* Fhe.. * 


AY 


| Caſes) in chene. 


4 | hereditatnents. * England; the ſaid undivided third part of 1793. 
e all or any of the Rad frechold, or copy hold, or euſtomary — 


: « munors, lands, and hereditaments, rights, members, and ap- 


„ purtenaness, to any perſan either together or in parcels for potty 


« the beſt price or valuable” conſideration in money or ſuch 
+ other equivalent intereſt in manors, lands, and hereditaments, 
«as to them the, truſtegg with ſuch conſentſhall ſeem proper; 
_ « and that they with ſuch conſent may revoke, determine, and 
„make void the "uſes of the ſettlement, and convey ito the pur- 
« chaſer or perſon making exchange; or limit ſuch other new 


« uſes, as ſhall be requiſite to effect fuch 1 diſpoſition o1 or < 


« ' exchange LO ons” * 


WV 11 — 


This e was 8 bebte 90 late Lords OY > A 


Goners of the Great Seal; who had great doubts upon the point; 


and there Being ſome difference of opinion they on the day of | 4 


their 1 . declined to * it, 0d N . . 
4 ar OR - | 
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 Solidor General and. Mr. Nihon 0 the Kato "= 


This power cannot extend to a partition. It is very common 
to inſert a power to make partition ; which is a ſtrong proof, that 
it 1s neceſſary. None of the words uſed in this clauſe apply to 
a partition; but all of them are exhauſted by operations di- 

+ in from that. Every power of this kind, which is in diredt 
derogation of the ſettlement, muſt be conſtrued ſtrictly; if not, 
© very conſiderable. danger will ariſe. The decree — is 
1 and may bexreverſed on Lil ve; review. 55 


— 

Auro bn Mr. — Mr. e for the 
This ae can haws a ne * title. A power of 
4 this fort is given for' melioration of the eftate; to enable the 

parties to do ſuch acts, us will make the moſt of it. This power 

to exchange does not mean a ſtrict common law exchange, for 
which the word '*exchange” is neceſſary : but even if it is to be 
conlidered as'a power to make a common law exchange, I do 
not ſee,” why taking a divided for an undivided purt would not 
do. For that it is not neceffary, that there ſhould be acre for 
nere; but rent may be taken for land, Sv. Perkins ſtates many 
"_ 1 d Sen Powers a as theſe are to be moſt libe - 
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41593. rally. expounded. i in 3 of Fg intention. N te 2 1.36 
+ ſons; had joined with the other tenants in common in a fale of 
Am the whole eſtate, and had then purchafed with the equivalent 


Hearneort, one third of the fame. eſtate, would not that be a good exchange 
This is not preciſely the ſame. _ but is the ſame effg} ad 
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OT ERR | © There was no occakion-to. give. the. truſiees Power to make 
n tenant in partition. The eftate of a tenant in men cannot be {do ſet- 


common can- 


vot be lo ſet- tled upon the marriage of one as to prevent the right of the 
ried of marr others to make partition, Spppofing this partition not wade ſo 


- age of one a8 


” 2 * as to paſs the legal eſtate af an -undivided third, yon do not 


„ . ws <that it ee e . 8050 partition in W's "= 


make parti- 
tion FI. 17 94 7 149 10 4 — £323} 135 Ts wa 51041 by; 


Fe the Exception. 1 
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N Caanceizor. b rh 


Ts 1 am clearly of opinion efpeciallyi Ar me late Aetermina- 
ph 1 br tion, that a purchaſer muſt have the legal eſtate, and is not to 


elde. n ne eee as. _” ont 121 
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Fos the Report. v7.4 ber an, 0513460035 . 

There are many caſes, in which the Court will compel a pur- 
chaſer to take an equitable title; thus far at leaſt, Ne a nw 

| Utle can — as in the caſe of an "infant; J 
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Lord Crancuzron: 2 . 


poſe this partition liable to ation as to, the execution 
* his 6 power; Kill the plaintiff had the legal eſtate. -But the 
defendant has the eſtate, the plaintiff had, who has canveyed 
all his eftate.to him. Suppofing the partition is good; the de- 
fendant has the legal eſtate in one third. Supoling, it not good, 
th e plaintiff having been before the partition tenant in common 
of the legal eſtate, undivided, the defendaut has iy his right 
the legal eſtate, which runs over the whole eſtate, and therefore 
25 2 * an ejeftment for-the whole; for whoever impeaches> 
13H e ; his 
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En Caſes in Epaiicery. F 


is title muſt 40! it upon the ground, that the pattlithn. 3s 1 . 1 


lid; and then the parties are remitted to their old rights. 
It would be ſufficient to enable him to keep himſelf in Court, | 1 47 


| 4 


| and not be norTuited-in: an ejectment. e + Hearncors. 


1 p Y 22 


The queſtion befobe me is the queſtidn ſubmitted by the, re- 
port avhether within the limits of this power the partition is 


"7 not an exchange. If the queſtion was aſked of me, whether a 


partition was not in the view of the parties, I ſhould be obliged 
to anfwer, that it was; for there is a ſuppeſition here, that 
the intereſt veſted by this ſettlement might be fold by parcels. 
Though: there is ſome diſtinction between a partition and an 
exchange, their conſequentes and effects as to the intereſt of 
the parties are preciſely the ſame. If any perſon; had been 
ingenious enough to think of this objection at the time of the 
partition, by making the truſtees ſell, receive · the money, and 
buy A third of the ſame eſtate, the whole would have been 


_. within the words of the power. They revoked the -uſes in 
order to acquire a divided-third of the eſtate; which they 


have taken in lieu of the undivided part. They might have 
taken money, rent, land, any where elfe; It is in effect clearly 
though not * within this POW The nn muſt 
be dver-ruled. ee | 2 


LANGSTON V BOYLSTON. 
*-- 


5 5 43 405 e 16 and 20th, 1753. 


„ 


N Für Bhi 2 bitt to the Ponte of Langston and A banker, 


1008904, bankers in London a paper parcel tied up and modo 


| ſealed: containing certificates of the American Loan. He told 3 1 
ſafe cuſtody 


them, it contained property to the amount of 40,0007. and refuſed to de. 
upwards, and deſired to leave it with them for ſafe cuſtody, e e 
f +0 received it. Soon after Boy!/lon was arreſted under ac. ſon under ac. 


- tions bropght againſt, him as a partner in the houſe of Laue, 8 


and Fraser, who Bad failed to a great amount. On 19 March ** partner in 


an inſolvent 


being in priſon under that proceſs he ſent Lavie his attorney mercantile 


houſe ; the 


ta demand the parcel from Langston, who refuſed to deliver it, banker was 
ill he could be adviſed, whether he could with ſafety do ſo, hen ſerved 


? with attach- 


„ as a reaſon for that refuſal the actions brought againſt mente by the | 
Vor. II. x | "00 -? 3 53 . Fe ations, | 


* 


. 


Sets in — 


1593. Ballon » as partner in the houſe of Lane and W The next 
—— morning the ſame perſon again applied; and Lang /lon again 
* refuſed, till he. could conſult Meſton his attorney; and ſaid, he 


Borteres., would ſend for that purpoſe. Lavie then propoſed to him to 
and heldto conſult ſome other perſon inſtead of We/lon, becauſe he. was 


bail in trover 


by the owner: the attorney employed againſt Boy//ton; and Langston perſiſting 
+ beld, that be in his refuſal: to deliver the parcel without t advice of Weſton, 


was entitled to 
relief upon bill Lavi told him, if it was not delivered withiij an Hour, he would 


of interpl 
of interplead- ould endeavour to 


"© but neeg Arret him and his partners; and if they 


9 nag avoid the proceſs, would ſtrike a docke againſt them. On 


as at law.he the ſame day ſoon after this converſation L ngslon was ſerved 


ee by We/ton acting for the creditors of Lane and Frazer with fx 


ed on com- attachments out of the Mayor's Court upon che goods of Boyl/ton 


mon bail upon , 


| bringing the. in his hands; upon Which he finally refuſed to deliver the 
5 Seer 8 parcel to Baylſton, unleſs he ſhould be baĩled, and the attach - 
Ee ments ſhould be taken off. Langsion was ſoon after arreſted at 


in the action 


would have the ſuit of Boylſton, and held to il in an action of trover in 


|  « Been ſtayed, the ſum of 450007. ; upon which he filed a bill of interpleader 


- till the attach - 


ments. were againſt Boyl/lon, and. the parties, who ſued gut the attachments, 
9 praying an injunction to reſtrain proceedings in the action, and 


- the property | lating theſe circumſtances; which were not denied by the an- 


in the name of 


dhe banker. ſwer; alſo ſtating, that he was ready to deliver the parcel, 
In ſupport of whenever he could with ſafety, and oflering N it into 


mot ion for in- 


5 on Court. | | | „ 25 
interpleading 155 : 1 . 
33 1 Boeylſton denied, that he was a partner with 
may be read: Jane and Frazer, and inſiſted, that his claim alone was good; 
Z NN an ihe for:.the- attachments could not be made effectual, as they were 
"pe iſſued in reſpect of the debts of Lane and Co. againſt goods, 


3 at Which were the ſole property of Boy lon. The anſwer alſo 


to be preſum- charged the. plaintiffs with, colluſion with Veſton and his clients | 
cogent © to make ..Boy//ton a bankrupt by keeping him an priſon two 


ONO io. months; as a proof of which it was alledged, that Langslon 
bil 2 an WAS. bailed by the perſons, who. had ſued- out the attachments; 
7. _—_ «that with this view. the plaintiffs refuſed to deliver the parcel 


+-agaiplt-it. "' tg. the perſons, who ſhould bail Been, or to bail him them 
ſelves, or to defend the attachments, or 15 Boy//lon uſe their 
names for that purpoſe. | e et, 


On che motion for an inan gion this laſt article of the an- 
wer was ſtrongly denied by the plaintiffs, who ſaid, they were 
FLA Always ready 50 19058 205 Non to uſe their names. 
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. - Cafes" in Chancery. 
- Affidavits were. offered in fupport of the motion: but it was 1993; - | 
 infiſted for the defendant Boyifton, that they * not be — 


| Lanocsron 
read. . A * | V ke | 
25 Bortrsron. 


5 
For the Defendant... 
5 No affidavit can be read in ſuch a "caſe. That can be done 
only in caſes of waſte and irreparable miſchief, This is not like 
an interpleading bill in any reſpect. It is a motion for an 
injunMon to reſtrain the defendant from - proceeding in trover. 
"ms plaintiff can * move bor an injunction upon the anſwer. 


* 


Lord CHANCEL] LOR. 


It is neceſſary in all interpleading bills, that. the plaintiff 
ſhould in ſome way or other eſtabliſh, that he claims no intereſt. 
How 1 18 that to be Cone without affidavit. 


F 


For the Defendant. 


| "There is always a an affidavit denying colluſion annexed to the 
bill | 


hy the Plaintiff. 


The rule alluded to Joon not end to caſes bf this kind· 
Upon bills of this ſort, where no intereſt is claimed by the 
_ plaintiff, but there are claims by various defendants, if each 
of thoſe anſwers, and makes a good caſe for himſelf, upon the 
anſwers the Court cannot act upon ifs uſual principle, that where 
a party is only a ſtake-holder, upon the fact of his being har- 
raſſed by ſuits this Court will deliver him from the difficulty 
by ſome means of putting the right into a courſe of trial. The 
rule alluded to only applies to the-caſe of a common injunction 
fill anſwer. A bill of interpleader ſuppoſes the defendant may 1 
be perfectiy Tight. it is not that fort of caſe in which tũj e 
anſwer of the defendant is to decide the queſtion. But this is 14.118 
preciſely 1 in nature of an injunction to ſtay waſte; being a caſe, 
in which proceeding in the action is an irreparable miſchief 
to the plaintiff. This queſtion was agitated in Robinſon v. Lord 
Byron; when it was infifted, that upon the anſwer the defen- | 2 
dant might diffolve the injunction: but Lord Kenyon then Maſter 
of the Rolls fitting for the Lord Chancellor determined, that the 
_ affidavits might be read. So in Iſaac v. Humpage 3 Bro. C. C. 463. 
"and ante V be I. 5 . Mr. Juſtice * litting for the Lord 
SN Ox 105 Chancellor | 


— 


| 


+. on = Cates in Thantery. of 
a ice Ia theſe caſes, in which many defendants s are 
— brought claiming that, in which the plaintiff claims no inte- 


A n reſt, it is the familiar practice to apply i in order to have all pro- 
Borkeros. I at law Ropped,, Fn | e. 


3 va 4% 
p 153-0 


The point was not A at this time ; the Lavd " 


 cellor ſuggeſting, that perhaps a ſufficient caſe might appear 
upon the anſwer; which was mes PIER of: the Counſel for 
dhe * a Bs 6 | 
Fes N ads G for the Plaintiffs. 

The pendency of different claims is perfectly ſufficient to call 
_ - -upon the Court to make this ſort of order. The late Lords 


Commifſſioners made an order of the kind upon the ſame ſort 


of circumſtances in Field v. Todd. In that caſe Dewhur/t and 
Ch. in New . ork-employed Hill as their agent in London to pur- 
chaſe for them goods of a particular kind to be ſent to New 
York. Hill was in the habit of ſending them to Field, who was 


a packer; he received ſome goods from Hill to be packed on 


account of Dewhur/t and Co. Before they were exported an 


aecount arrived, that Dewhur/? had ſtopped payment. Field 
was then ſerved: with an attachment at the ſuit of Todd a-cte- 
ditor of Dewhurft and Co. attaching their effects in his hands. 

* - Several other attachments were alſo ſerved; and notice was 
dien by the perſons, who furniſhed the goods; Who inſiſted, 
that it was not ſuch a delivery as to prevent them from Kopping 
the goods in tran/itu. In this ſituation Field filed a hill. The 
Court ordered the right to be tried in an action, the other par- 
ties to be at liberty to attend it, the parties attaching to be 
__ tt liberty to make good their attachments, and on the plain- 
tiff's depoſiting the property or its produce the Court reſtrair- 
ed any action -agginft him. In this caſe it is contended in 
the anſwer, that the attachments are irregular, and cannot 
be made eſſectual. It is obvious, that a perſon ſtanding in a 
fituation, in which there are many claims upon him, may ſuc- 
ceed in refifting all. but one: but the fact, that he is called upon 
without any intereſt to defend is fufficient. If theſe attachments 
are not valid, it is reaſonable, that Boy{/ton and not the plain- 
tiffs ſhould try the validity of them.” After the deciſion in King 

v. Leith, 2 Term. Rep. B. R. 141. that an auQionier, who paid 


months, muſt repay it to his aſſignee, the plaintiffs could not 
* this parcel to the defendant, who was in priſon. 9 


. | | "I | Mr. 
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money over to 4 man in priſon, who continued in priſon two 


n ieee 


ur Montfela, My, Eran, and Mix. fs; fir the D. as 
1 M rad, 
This is a new application. The e in the „ 


105 


798. 


. De. 


900 


prove combination between Langsten and the perions, who ſued Borueron. 


-out the attachments, to oppreſs this defendant by preventing 
him from procuring bail, and to make him liable to che com- 
| miffion of bankruptcy, Wa wants, to take out againſt him; 

| and the act of bankruptcy will be complete in two days- If 
they cannot eſtabliſh a partnerſhip between Lone and Baylſlon, 
or lay a. ground to induce a jury to chink, they acted bond fide, 
F they will be guilty of a foul conſpiracy againſt Boy{/fon, - It now 
appears upon the anſwer, that he is no partner. When appli- 
cation was made for this parcel, "which the defendant on being 
arreſted wanted in order to enable him to get bail; no claim 
was made; no attachment was ifſued : „ but che plaintiffs re- 
fuſed to deliver it only upon pretence, that an action was 
brought againſt Him, und a rumour, that He was a partner with 
that houſe. "What right had they Wen td {top | it? There was 
no ſuggeſtion ef an act of Bankruptcy. - t Would be extraordi- 


mary, K a man in priſon could not recover money to enable 


bien 6 pay His debts and get out. This Court will intexpoſe, 
here perfons claim in different | rights," as in Field v. Todd. 


ns # bar to the action. The pärties cannot interplead. There 
is à clear defence againſt the attachments: but if not, that 
would be a clear defence againft the action. Theſe things can- 


but not in fuch, a caſe as this. The attach mefts may be pleaded 


not "be attached. Choſes in action, evidences of a debt from | 


another perſon, or from the ſtate; bonds; bills of exchange, are 


not ſubjets of attachment. What pretence could the plaintiffs 
| have for inſiſting, that the defendant ſhould be bailed in all 


the actions brought againſt him? Can a perſon having a debtor's 


Property in his er e eee of priſon, or refuſe 
. ee e „ | 
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aſh 4A Turin pay money to 
2 man 4c bankrupt. 28 who was in priſon” at dhe : 


Thaw thersl a new e: ad han (hb pay money to u ; 


Tanks; if he is in priſon; nor can he fue to recover it. How does 


Vor. U. . Ee Ss this 


4 : f 


Ae m chanrety. 5 * 
* 3. this Court gain juriſdiction to op a debtor in priſon from pro- 
deeding at law? There is no doubt, in ſuch a caſe a man may 
. „ be compelled to pay, whatever is decided as to voluntary pay- 
Douro. ments to a trader in priſon. The conſequence of the inter- 
Ference of this Court is, that the trader muſt ſtarve for two 
months, and inevitably become a bankrupt; 'becaufe a court 
of equity will interpoſe to prevent him from ſuing his. debtor.; 
when the only conſequence, that can follow, is, that if he ſuc- 
ceeds in the action, the defendaut will have to pay not only 
money but the coſts alſo. Will the Court interpoſe in ſuch a 
caſe upon that account? That is the only conſequence, that can 
follow, if this action is permitted to proceed. Suppoſe when 


arreſted the plaintiffs had reſtored theſe 1 no doubt Mey 
walls have n e * | 
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"Fora CiknexLuOR if bo e ea Rees 

You argue with great force 1 8180 the dernden; in tie 
King's Bench: but it has been determined, that a payment by 
a perſon totally ignorant of the act of bankruptcy is bad, if 
after an act of bankruptcy.. Lou deſire the action to go on upon 

- "this ground, that the plaintiffs either have a defence againſt the 
attachments, or if they fail in that, that they have a defence 
-againſt the action. That is preciſely the caſe of interpleader. 
He ſays, he has no concern upon the ſubject, and ought not to 
be put to try, whether the property ought to be taken out of his 
hands by action 0 or N. attachment. We] WE ESS E 


— 


g | For the 2 110 + $41} 1 Tn . eas 
There can be no doubt, that if a 459555 in priſon recovers 
money by courſe of lau, that cannot be again be N 285 

the perſon .compelled-to pay it. Attachment is a legal pro 

to ſtop the goods. Till that is removed, the plaintiffs are — 
If they conteſt the attachment, and that is overturned, there is 
an end of it; "If it proceeds to condemnation, then it is a bar to 
the action: but the attachment itſelf is a complete bar; and 
therefore this is totally different from the caſe of interpleader. 
The neceſſity of the affidavit on filing the bill, that there is no 
5 colluſion, proves, that the party is not brought into the ſituation, 

- in which he ſtands, by any fault of his own. That is a neceſſary 
«circumſtance: but theſe plaintiffs are brought into this fituation 
| ty breach of contract. Bailment is the moſt-ſacred of all con- 
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ray; Apit is a i gratuitous contract, the bailee is not brought 17793. 
uncker a necelfity-of keeping with more than ordinary care: but 
he is bound to deliver the moment, he is called upon. On 19th * 
Marel the plaintiffs were hound to deliver this property; for Boruorow. 
they could not have run any riſk. A bailee is not fo ſet him- 
ſieelf up as an equitable judge between the bailor and all his 
creditors. The defendant might have demanded it expreſoly 
becauſe he was afraid of attachments. Suppoſing the rumbur, 
upon which they refuſed to deliver, was true; that was no grouni 
for their refuſal. H he was committed to priſon, that ougljnt 
to have 'mede them the more ready to comply with his demand. 
They might-as well refuſe, becauſe they heard, he was in dif. 
Hevlties. In the caſe cited the auctioneer ated voluntarily; 
ant} would go on after notice for the ſake of his own commiſ- 
ion. Either on the 19th or 2oth of March the plaintiffs would 
have been ſafe in the delivery. If they colluded, they could 
not have acted in any other way. It is neceſſary to ground a 
bill of interpleader, that there ſhould be ſome controverted 
claim: then there are contradictory claims: both cannot be well 
founded. But in this caſe the property is admitted on all hands 
to be in the defendant. There is only a legal proceſs affecting 
that property in a particular manner. The conſequence of that 
is, that, it puts it in a way of trial; as the legal proceſs of ano- 
ther may be * b a mere canal cannot. 


Lord Eanmenzhön ee 


A-claim is a ground: of interpleader. The #38 8 I eriter- Ahn d u 
tain is as to the my eon ja this Court. WY Fa Lonoke | 


1 will 3 out my opinion naw. If I was Sitting in in a court 
of law, I would have diſcharged Langston upon common bail 
upon bringing into Court the parcel; and I would have ftayed , 

the action of trover; and have made Beylſton get. rid of the at- 
tachments in the name of Langston, before 1 would let the action 
of trover go on. Then there is little doubt, I ſhall not ſend it 
no to make an attempt to do that, which I think ought to 

have been done in the Court, in which the action was brought. 

As to the conduct of Langston, I Have always felt extremely 
the inconvenience of making the act of bankruptcy relate to the 
füirſt arreſt. But a bolder thing has been done in this caſe 2 7 
Fo Wh ah taken * .. thats Sy arreſt of —_— 
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en ; 7 * ie Ms. BE . | avi 
n - In Fuller v. Gibſon 1788 a eden nad ide agen 
| Gi, and fem, which remained unexecuted. Fuller bad a 
large ſum of money belonging to them in his hands. They 
brought an action for it; upon which he filed a bill ſtating 
the facts, and that if he paid the money to them, he appretrend . 
ed, that he might be called on to pay it over again. The 
Court refuſed an injunction, and (aid, the money muſt be 
„that there was no pretence to ſtop the action, and that 
the plaintiff could not be damaged by payment under « judg- 
ment. Here the plaintiffs had a plain way pointedont to them 
N to avoid all difficulty. They refuſed to take . . and 
| hoſe to and fl, and. would apply 8 Whos. 11315 
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dee dn” n An ag! 


Ile was the very a they ougtit to have eo * 
there any caſe, in which a ul of e has Wen at 
to a hearing? *I. 8 | 


yr the Defindant ; as 450HARD Wk! 


Yes in Lord Thanet v. Patterſon 3 Barnard 246) the th | 
diſmiſſed dhe bill Aying, _ WAS oat for the plaintiffs | 
7 3 : 


- * : 


Tord CHANCELLOR, 


That was in no reſpett a bill i 3 There coll 
Ta no queſtion, that the payment of the fine aſſeſſed upon a 
copyhold or euſtomary eſtate to a Lord in poſſeſſiom of the 

manor would diſcharge the tenant... He was the only perſon, 

to whom it chuld be paid. If there was another Lord with a 
© title paramount, he might have recovered the fine —— the 

Tord, but not againſt the tenant. The tenant ſuggeſts an ap- 

Prehenſion of his own, that ſome one elſe is entitled to the 

Ane. The bill was very rightly diſmiffad. * the two. Lords V 


"wan in | Chancery. 


brought” it to the caſe. . 91 0 5 


be” will not trouble the counſel . the plaintiff to 3 "ad 
- conſideration I think, I ought to have had the affidavits read. 


It firuck me on the opening, that probably the anſwer would 
ave afforded a ſufficient ground to decide upon the caſe; and 


I think it bas: but an interpleading bill is exaftly upon the 


footing of an injunction to flay waſte, and may be ſupported 
hy ſpecifick evidence of the facts, as well as it is in all caſes by 


bad both aſſeſſed him, which was impoſſible that might hay 


4. 007 


1793. 
—— — 
* 


Bortercs. 


_ -  ſpecifick evidence, that there is no colluſion. I am confirmed 


in the opinion, I threw out the other day, by what 1 know 
took place i in this very. caſe; and from what I heard I was in 
hopes, that a ſtop might have been put to this motion. I did 
tate, that under the circumſtances, if the action had been 
brought in the Court, in which I fat for ſeveral years, I ſhould 
have had no difficulty to have diſcharged Langsion upon com- 
mon bail on | his bringing this parcel into Court, and have 


been diſpoſed oß he ſuffering his name to be uſed, or the party 
ming in, as he might have done, in order to have got rid of 


_ ciſely the caſe of an interpleading bill. A party claiming no 
right in the ſubject is doubly vexed by having two legal pro- 


at the ſame time. He comes upon the moſt obvious equity to 


' claim, ſhould ſettle that conteſt among themſelves and not 


been faid in this caſe, ( ſtand the action. If 4. proceeds firſt, 


c to his claim: if not, that is a dlefence againſt the claim of 
„B Here it is ſaid, Langsion may either defend himſelf 
againſt the attachments, or not: if he does, there is an end of 
the claim of the creditors, who have ſued out the attachments; 
if not, and if the goods are condemned, then there is a defence 


the part of the plaintiffs "Thex did not collude; and I muſt 


bill for want of an offer to bring the money into Court. 
Vol. IL P ͤ 8 


an | 8 


ſtayed the proceeding in the action, till the attachments had 


that, and left nothing but the action of trover. This is pre- 


ceſſes in the names of different. perſons going on againſt him 
inſiſt, that thoſe perſons claiming that, to which he makes no 
with him. It may be ſaid in all caſes of interpleader, as it has 


and you have a good defence againſt him, that puts. an end ö 


againſt Boyl/ton. That is preciſely the ſituation, in which the 
plaintiffs ought. not to be placed. As to the circumſtances, no 
fireſs can be laid upon the allegation, that there is colluſion on 


*(u) In 5 caſe the bill vas ald held upon the form rot 9 bean hene 


* 
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Caſes in 


| 2 2793. le it for mae that they did not Where thi urls of the | 
= Court is, that the party muſt make affidavit, that there is no 
5 n colluſion, I cannot preſume that to be falſe ; for if it is falſe, he 

| Sheath. is liable to a proſecution : "much leſs can I determine it to be 
falſe upon a counter affidavit. But as to the Eircumftanices, 

the eredit of the plaintiffs is unimpesched; and not having 
heard a word of the repreſentation, they make, falſified upon the 

: anſver put in I am clear, that the Whole proceeding againſt 
tbem was . on with eagerneſs and intemperance. Boy//ton 
Ade, $8 s quſtly, that he was ill uſed by thoſe; who pro- 
ceeded Ley him as a partner with Lane aud Co. was inclined 

; to retaliate upon the plaintiffs, who had done nothing harſh 

_ againſt him. It may be inzuſtice in thoſe, who arreſted Boy/- 

en, to make him a partner in that houſe. Lying in priſon 

he applies to the plaintiffs; It would have been a great exer- 

tion of friendſhip, and very unuſual. in a banker, if they keeping 

the depolit had given bail to the amount. It was no injuſtice 

to refuſe to do ſo. The alatm, that aroſe on that determination 

in the Court of King's Bench, was not ill founded.” The Counſel 

have argyed-againft that. caſe; and it is aid, many inconve- 
niences have ariſen from it; Ido not preſume to ſay, whether 

it is law, or not. I at Preſent think, whatever hardſhip ariſes 

from it, chat determination is inevitable, and that the incon- 
venience ariſes out of the bankrupt laws, and ma) poſkbly re- 

quire the application of ſome fit remedy. But as it is known, 

Y that a perſon lying two months in pri ſon is ſubject to the bank- 
PIN . +upt laws, and therefore that a payment made in the mean 
time is bad, it is unjuſt, to expect the bankers to truſt him and 

take the riſk upon themſelves without conſideration ;\ to decide 
what? that there is no foundation for his arreft. It is im- 
puted to the plaintiffs, that they conſulted the attorney for theſe 

. creditors, ho held the-defendant in priſon; It was prudence 
iin thein to apply to that attorney to know, that they were ſafe 
Ain doing what they could to. aſſiſt Baylfton. The attorney did 
not give them any information to ſet their minds at eaſe, but 
infiſted, that his clients were in the right, and immediately 
* out a proceſs, which did mot leave it in the power of the 

_ phintiffs to act, as they might have been inclined to do. Then 

- they proceed to what I think a moſt outrageous and unjuſtifiable 
Hep againſt the plaintiffs by arreſting them in an action of 

- trover and holding them to bail in the ſuri of 450col., when 
© they ** * more was deſired than to deliver this 
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| property, if they could with ſafety. That the defendant con- 1793. 
verted the property to his own, uſe is the ground of that ac- wy 
tion; to'fuſtain which they make uſe of the legal fiction, that vs HAIER 
retaining the property is a converſion. That was a very bold Boris ron. 
and hazardons meaſure. H the arreſt of Boy/ffon by thoſe 

_ creditors was groundleſs, he has his remedy. If he really is a 

partner and engaged in the houſe of Zane and Frazer, though 4 

I may lament it as a private misfortune, I cannot fay, there is 

anz injuſtice towards him. It occurred to me the other day, 

that I might relieve the plaintiffs upon condition : but 1 . 


A | 2 


It was then ſtated, that on Thurſday April 18th, a rule had 
been granted in the Court of King's Bengh, in which the action 
was brought, to ſhew cauſe, why the proceedings ſhould not 

be layed, and the defendants be diſcharged on common bail. | 


The plaintiffs 3 in equity Da conſented, that Buxton ſhould N 
be at liberty to defend the attachments in their names; and it | 


was bn ey, had always been 1 to permit that. 
| Lud CHANCELLOR. | 0 ü e 1 4 9 
ea ion of rover of dolrfe. I take 


it, that would be exactly the . 12 853 N 15 NO | in "ue e 
Court of _ * 


MARY TATE „ HILBERT. _ 
JANE TATE u HILBERT. 
a Aarch 28th wh 8 22, 1793. 


= > 


HE. plaintiffs i in theſe cauſes were relations of Mark Bell. e 
The ogject of the firſt bill was to have a banker's check gift to take 

far 2007. paid either out of $007. caſh belonging to Mart Bell ee 
in his banker's hands at the time of his deceaſe, and admitted eee 
by the l "he executor to have "068 pointed by him, *. 


caſe; there- 
ore ſuch gi 


or Ta ae 


. 
. * 
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1793. 0 or out of dis — affets. The check Was in this form *- — 


— Pay: to elk or * Ve: 1 

Maar Tars | . Mark Bell 
__ 1 | 1 | 2 je: 

Hnr. N : | "WF; | 


| Jan Tars The 8 bill! was to Fu geren of a ory wotd for 
es lool. to the plaintiff Jane ſigned hy Mark Bell. Theſe claims 
check on a were made upon. the footing of. donatio mortis cauſa, or as ap- 


Wu te ee pointments in nature of it. Mars Bell by bis will macle in 


and of a pro- November 1789 gave to the plaintiff Mary a legacy of geo). 


miſſory note 


held not to be and to the plaintiff Jane a legacy of lool. and an annuity Jointly 
dae or an ab. with his fifter for the lives of them and the ſurvivor. He made 


caufe or an ap- 


Aadten 4 ſeveral other begueſts to a great amount; but gave the bulk of 


nature of it; his fortune to his ſon, who afterwards became a lunatick. The 
8 tranſaction of the gifts to the plaintiffs, who were mutually 


© eros ef. evidence for each other, reſted ſolely on their teſtimony ; as no 
| 2 other perſon was preſent at the time. On their teſtimony it 


Wot the ſtood thus: « The teſtator ſent for Mary Tate from London to 


— was Gſmiffed « his houſe at- Ballerſia. On 25th Jariuery 1990 he obſerved, 
without pre- 


*. jadiceroany that he was worth more than he thought; that his fortune 


- aRtion4 3s to de was too much for one perſon; and therefore he would give 
the note, it 


being doubted e away more, than he had given by his will. He then de- 
An vou © fired aue to give him out bf his deſk ſeveral bonds and 


action would 


lie againſt the ce. ſecurities. to the amount of upwards of 3000l. which he 
executor for 


. want of con- „ cancelled by tearing off the ſeals. He then told Mary, he 
_ ideration, the ce, would. give her 2006: ; and defired:Fane to give him a check 


to retain the C Out, of the drawer. of his deſk; Which ſhe did; and he im- 


bill, if an ac- 


count was ne- *© mediately filled it up, ſigned it, and gave it te the plaintiff 

Ai. Mary. This was the check, upon which the firſt bill was 

| founded. Ati the ſame time he gave the plaintiff Jane. the 

«.promifſory note for 10007. which was the ſubje& of the other. 

« The. teſtator was infirm ; but of found mind at the time; 

and was not preſſed of aſked by either of the . to do 
any thing for them.” 


<0 Fanuary 26th the teſtator made two . ; by one of 
Which he revoked a deviſe to a nephew; and give a legacy in 
lu of it; and gave ſome diamonds,. furniture, plate, Sc.; in 
-- the other he mentioned,” that he. had. cancelled debts due to 
him from his two nephews ; which were the ſecurities he had 
5 yang according to-the evidence of the plaintiffs cancelled the preced- 
ing day; the codicil expreſſed his intention by that cancellation 
10 * thoſe © OM. ;- and-it alſo r athet debts. from 

| WE EI | _ other 


. 
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othes chens. Neither abel! took notice of the tranſaction 1793 ; 

of the preceding day, on which theſe bills were founded. The . 
teſtator died four days after the codicils were made. He was Maar 8 
83 years old and very infirm: but there was no evidence of H 


b. . ee illneſs. 5 | OY DME. "AM 8 r Tank Tars 


| Hitzzar, . 


a en and Me: al A for the Plainti "0 


This is a diſpoſition in nature of donatio mortis causd + The 
circumſtances ſhew an intention of the ſame. kind as in Lawſon 
v. Lawſon, 1 A n 41. to add to the diſpoſition, the teſta- 
tor hac made by his will for the plaintiffs. It may be taken 

according to the expreffion of the Maſter of the Rolls in that 
caſe as an appointment and direction to his executor to pay. 
Ihe giſt of the check was an immediate appointment of fo much 
money in the hands of the banker. The title was completely 
veſted during the life of the teſtator. Nothing could have de- 
veſtec i That the plaintiff did not go to receive it, as ſhe - 
might have dope, made no difference as to the title. This is 
within the firſt of the three definitions of donatio mortis causd in 
Swinburne za; namely, where the giver is not terrified by fear 
of any preſent peril : but moved by the general idea of man's 
mortality. That cannot be revoked, if not fraudulent; being 
in nature of a gift. So is the ſecond. The third is like a le- 
: gacy. The expreſſion in Law/on v. Lawſon, that it was to buy-.. 
mourning, muſt, I think, have been, in the Maſter's report, not 
in the draft: but that does not appear clearly from the book. 
In Seng rone v. Bail), 3 Alk. 214. Lord Hardwicke thought, 
delivery of a bond was ſufficient. That can go no farther 
as a direction to executors to enable the party to make uſe of 
than their names. This is ſufficient to operate as a declara- 
tion of che teſtator, that this money ſhould be paid to the 
ule of the plaintiff; and being delivered is not that ſpecies of 
inſtrument, that could be pr in the Eocleſiaſtical Court as 
W een 


1 See or Mr. Ca mpbell ar the Defendant. 


As to the firſt bill, this is argued to be. a ſpecies of appoint- 
ment in nature of a donatro mortis causs. There is no ſuch de- 
_ foription to be found in any caſe except the word “ appointment?” 
in Lawſon v. Lawſon. This is not in any reſpect like an ap- 
pomtment. It is a draft not given in contemplation of death, 
or to be paid after death. By the accident of his death before 
Vor. u. 8 BY . 
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1793. the money. was received, it is gone. It is the eſſenet « cena 
> mortis cauad, that the gift ſhould be in contemplation of death. 
Many Tars There is no ſuch thing in this tranſaction. The way, in which 
Unter. he choſe to give this money to Mary, ſhews, it was not in con- 
1 bes templation of death; - becauſe it was an immediate gift. This 
nagar, is not like Lawſon, v. Lawſon, where the donor was languiſhing 

in ſickneſs, and had death before his eyes. In Ward v., Turner, 

= I L*/. 431. the great caſe on the ſuhject, in which the doctrine 
3 vas much gone into, Lord Hardwicke ſays, he does not know, 
-— - what to make of Lawſon v. Lawſon. As it is ſtated in N Will. 
- the phraſe, „10 buy ltr. moutning,” appears to have been in the 
draft, though it would be an odd thing. Great ſtreſs was laid 
on its being for mourning. The book ſays alſs, that it was to 
e till her dife. rent, meaning her jointure, ſhould 
become due. There have been fimilar caſes determined other - 
* piſe. In. Miller v. Miller,  3:P. 1h g86. it was held, that a 
1 note for Io, being a choſe in action could. not paſs. That is 
different in ſome degree from the delivery of this check; be- 

cauſe it was neceſſary, that ſhould be ſued. by the executor : 
but if it would not give any intereſt in the money after the 
death of the teſtator, much lefs,can the delivery of this draft, 
- Which is an- authority, expiring- with the teſtatot”s life. The 
other does not. As to che bank. notes in that caſe, it was clearly 
A natio mortis cauad, and it- would have been no great ſtretch 
dq have ſaid, that in equity the gift of the note for 1004, might 
be conſidered as an aſſignment of the equitable intereſt in that 
note. In. Ward v. IJurner Lord Hardwicke takes notice of Miller 

- v. Millor, and ſeems ts think, he went far enough in'Sne{grove 

- V. Bay though he-ſupports his-decree-in-that-caſe. He ſays, 
that delivery is abſolutely neceſſaty ;; and that delivery of a 
iſymbol will not do. There is no delivety here. © In the codi- 
dils executed the very next day no notice is taken of any farther 
gift to theſe plaimiffs, than he had given by his Will. This is 

a very ſuſpicious caſe. Each of theſe plaintiffs is witneſs for the 
other. Where the party is obliged to come inte equity to com- 

pel execution of a truſt, the Court will not interfere for a vo- 
luunteer; Colman v. Garrel, 3. Bro C. U 14; and ante wol. i. <0. 
Ihe plaintiff cannot prevail; . becauſe-it Was, given not in con- 
templation of death; but was an immediate giſt; nor can it 

* Wl as an appointment; becauſe every writing" of that kind 
is like a legacy; and has. no operations —_ a an dhe | 

» Xccleſialical Court. ng Cs hes 1. PII: 1 FO 
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6 £1 . Caſes * Chancery. 3 THI. Wa, 


8 to the don Cantz, it is impoſſible to Cup chat. lt 551 
Is a promiflory note, if any thing, without any confideration at — 
all; Baldwin v. Webb gods Lord ä when Maſter of the Mzr Tars 


Rolls, 3 f 155 HA 


. 


. 4 | v. 
Nr As 33 4 Nn | H:itzert. 
Lord CHAanczLLon " | | | 


If this check had been given in 8 bf a debt, aud the 
 crediias had not carried it in till after the death of the teftator, 
could the creditor, who had not preſented it, infift, that the 
executor ſhould let bim tans the — n in dhe A 


F 
»y 
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Tor the Nabu. 


No: but if the plaintiff had transferred it 30 a third perſon, 
the holder might have ee an . . en Om. 
the n. ne 


Tae CHANCEL LOS. 0 rhe ö 
Vesz and why does not the plaintf brag an ben Wha 
hinders her from een at ? 6 e 92: 1 
a ids opinions or common Fre? "TY was adbied, that 
her remedy was in this Court, and 12251 The could not recover 
in an action. 


Tord CHANCELLOR. 3 


I does not appear to me, that the- cannot recover upon it; 
It would be no ohjection to an action, that ſhe had given no 
value. Suppole, ſhe had paid it away. There is nothing ſo 
common in general commerce, as theſe bills circulating for a 
long time. I know, they do for ſax or ſeven months. I do not 
think it ſo clear, as it ſeems to have been taken, that an Action 
will not lie by the holder againſt the executor. Thoſe drafts 
go in common rotation through a hundred hands. If there can 
be no action at law, if there is no legal right, I doubt, ther. 


you can make it out here. The difficulty upon it 1s, that lt 


cannot be donatio ports caush, becauſe it was to take effect im- 
wee and not to wait for the denk. T0 was no im- 
mediate 


#* , 2 N = , * 
* » v 
s Y o l , 4 l 9 


* 
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2 Caſes: in (Chinters. 


1793. "bits ral to the death: but ſhe might have gone in- 
>. ftantly to receive it. I do not underſtand the firſt deſcription 


1 Marr Tars of donatio mortis causd in Swinburne. According to that every 


Hutter. gift would he a gift in caſe of death; for every one muſt die. 


* 


| JAE TANG 1 fee, he goes on to ſay, the laſt is compared to a legacy, but 
- Husar. the two firſt are reputed ſimple gifts, and cannot be revoked. 


If the accident of the teſtator's death makes this ineffectual at 
law, I do not ſee, how I can do otherwiſe with it in this Court. 


| I'wiſh, I could ſupport it, but cannot upon the capricious rea- 


ſoning, that I am fatisfied, he meant it to take effect, and there- 

fore I will make it take effect. Is anꝭ caſe mentioned in Ward 
v. Turner, of delivery not of the thing n but op: the 
Key of a cabinet containing Ry * : | 


| Fur ide Defendant. ba $0 

In ;Fones.v. Selby, Prec. Ch. 800. the gs eat 

- a government tally for $00L. was delivered: but it was not 
. proved that the tally was in the trunk. The Maſter of the 
Rolls decided in favour of the gift: but Lord Cowper. reverſed 
that decree. The perſon, to whom the gift was: made, had 
_ ZooY. by the will, and afterwards Io00/. ba ſecond will, which 
. expreſly revoked all others. Ihe Chancellor does not take no- 


tice, whether. the circumſtance of delivering the.key made the 


trunk paſs; nor does it appear what was done with the other 
articles contained in the trunk. It turned upon the legacy by 
the ſecond will being a 8 au the want of e that 


+the tally Was in the. trunk. 


'4 


9 Reply. . | oY | 4 ö MY | 
Lord Hardwicke in Murd v. Turner ſeems to conhder, -that 


Miller v. Miller preſſes a little upon his determination in Snell- 


. grove v. Baily ; and he endeavours to diſtinguiſh them and 
- ſupport AA ORE A. is oy difficult to WY" his diftinc- 


; . 


- 


As to the. ſreond 3 a . promiſry mot is a caſe, 


5 in kick un e br . 


Lord CHANCELLOR, V 


= of * ; 


There: was a caſe, many years ago in dhe Cent of King's 


Bench, in which a promiſe in writing Was held to ee an * 


action without. conſideration e | | | 
, | 4 5 | * | ; | | q 8 Mr. 


Cates PA — 77 


eee . EAST | 1793. 5 
1 was Pillatis v. Fan Mes, 3 * 1663 'Tt was te 
dofrine of Mr. Juſtice Witmot only; and in a ſubſequent caſe Mary 4 
on a writ of error from the Court of King's Bench that doctrine H 
Was _ oat — — | | men, 
** 5 Fla. 1 Hiconde: 
Reply. 


Al the Gaſes, in which it has been determined, that pro- 

miſſory notes or bills of exchange voluntarily, given could not 

be ſupported. at law, were caſes, in which evidence might be 

given, that there was no conſideration, -and where the circum- 

ſtances were ſuch, that it appeared not to be the intention of. 

the party to make a gift: but where there is that intention, it 

is not determined, that an action cannot be maintained. Upon | 

à voluntary bond it may unqueſtionably. The inſtrument may 1 

be declared upon as importing a prima facie conſideration. Here £4 
the inftrument muſt be avoided ;' and if the perſon making it 

intends it as a gift, a queſtion may ariſe, whether it can be 
avoided. The caſe mentioned turned upon there being no ſuch 
n e 4 EGS Ns WT 


Lord CHANCELLOR. + 


1 cannot poſſibly give it any different effe& from that, it. 


would have at law. I will retain the bill, if "an mean to bring * 
an action. 2 . . 8 LR 


The Solicitor general defiring time to nen both bills » were 
| ordered to ſtand till term. 


| doril A, + 
: Theſe cad. ſtood for. PR PIO ; and the Lord Chancellor 2 
; after Wing the cafe delivered his 87 27 45 9 5 8 


4 "By the firſt of theſe bills i is n e NI this 1 18 
1 totally ineffectual without the aid of this Court. 1 have given 


the caſe much attention from a ſettled perſuaſion, that upon the 
part « of the plaintiffs it is a proceeding perfectly fair and honeſt: 
but though that is the colour of the facts in the preſent inſtance, |. 
| ot theſe caſes are liable to the obſervations, which have been Ny 
Vor. 1 II. 55 f made 


/ 


AA  Cales in m 
= 179 3 made, that * "a" a ſtretch to effect gifts made to 8 1 
: —— | ſurrounded by relations, who give evidence for each other, would 
men Pare be attended with, great inconvenience. There is no doubt that 
997 7 1 An this caſe the tranſaction is fair. If it fails, it is a caſe of 
| Jann” Tars miſtake upon the part of. the perſon meaning to give, and alſo 

Husse. of miſtake or delicacy upon the part of the perſon, to whom 

the gift was made; for if ſhe had paid this away either for 
. — 4 | -valuable. <oufulenytion or in diſcharging a debt of her on, it 


©. - checkisgiven, would have been good.; or even if ſhe had received it imme- 


and is paid 


„away for va- diately after the death of the teſtator, before the banker Was 
A ee appriſed of it, IL am inclined to think, no Court would have 

. x creditorabe taken it from her. But with all the diſpoſition I feel to make 
BOL it effectual I muſt reſiſt that impulſe; becauſe nothing is ſo 
- the perſgn, 40 CIR: to decide upon circumſtances of favour to particu- 


hom it. is 


ien, receives lar parties; and unleſs I can find ſome ſolid ground to ſupport 


- It, before the 


banker has no- it, ſo that there will be no danger from vs nn I cannot 


notice of oe 


* * ian 
e be claim of the Phaintitt Mary i is ſupported. upon the axons, 
--that the delivery muſt he donatio mortzs causd, and is within 
the deſoription given by Swinburne, and operated as an ap- 
pointment of ſo much money in the banker's hands, in favour 
of the perſon put in, poſſeſſion of the note payable to bearer ; 
and in ſupport-of this Lawſon v. Zawſon was cited and com- 
_ « mented-on. Upon the other hand it was contended, that this 
was à banker's check, a common caſh note, and that it would 
be a ſtrain and confuſion of terms to. conſtitute it an appoint- 
ment, that it is ſimply a gift, that they cannot claim as a legacy 
nor as-a debt, and therefore that this Court will not. give it 
more effect, than it would have at law. I have looked into the 
caſes, of which there have been ſeveral upon this queſtion. The 
reaſoning 1s -generally taken from the Civil Law; and with 
great propriety; becauſe the juriſdiction, in which theſe caſes 
may as well-occur as here, äs the Eeelehaftical Court, which has 
properly followed the reaſoning of the Raman law. All the 
paſſages in Swinhurne.are only references to different texts of 
the Civil Law; and where he defines donatio' marlis caugs, he is 
coupling the deſcription of a legacy with a very ſhort text. of 
the Civil Law; and there is a perplexity in it. He takes it 
from a part of the Civil Law. compiled at 'a time, when the 
- ſubject itſelf reſted in a degree of cantradiction, and it was 
che. common topick of n whether 3 ſuch circum- 
"os 


F 


Caſes: in Em „ 


tunes reſembled a gift or a legacy. There are de ſpecies 1793. 
of which he” takes notice; iſt where a perſon not terrified by 
fear of any preſent peril, but moved by the general confide - Maar Tire 
ration of man's mortality, makes a gift: the ſecond is, where Hirzezr. 
a perſon being moved by imminent danger gives ſo, that the JangTars 
ſubject is immediately made his, to whom it is given : the Hint. 

third is, where a perſon being in peril of death gives ſome- + 
thing; but not ſo, that it ſhall preſently be his, that received it, 
but in caſe the giver dies, The two firſt are clearly mere do- 
nations. Swinburne has there taken an authority from the Digeſi, 
which he refers to, and has copied. It does ſtate theſe dona. 
tions; and rates them all under the general title Donatio mortis 
causd, That is the time, when it was in diſpute. © Julianus 
« libro 17 Digeſtorum tres eſſe ſpecies mortis caueà donationum 
« ait; una, cum quis nullo prefentis periculi metu conterritus, 
« ſed 108 cogitatione moxtalitatis, donat. Aliam eſſe ſpeciem 

<< mortis causa, donationum ait, cum quis imminente periculo 

« commotus ita donat, ut ftatim fiat accipientis. Tertium 

« genus efſe donationis ait, fi quis periculo motus non fic det, 

c ut ſtatim faciat accipientis, ſed tunc demum, cum mors fuerit 
<©inſecuta.” If he had looked a little farther under the fame The e 
title, he would have found there an oppolite, but a much more CAB . 
correct, opinion; which finally prevailed, and was eſtabliſhed Din ht 
as legal. It is the 27th law. © Ubi ita donatur mortis causs, er coufe 
.< ut nullo caſu revocetur, mrs” (that muſt be ſupplied) © cauſa Tg. 2, which 
« donandi magis eſt, quam mortis causã donatio: et ideo F 


followed, is 


K haberi debet atque alia quzevis inter vivos donatio: ideoque not correct: = 
« inter viros et uxores non valet; et ideo nec Falcidia locum nition of i 
habet quali in mortis causa donatione.” In the inſtitutions in i" ap 15 
the time of Juſtinian Tit. 7. De Donationibus there is a hiſtory 275 725 „5 
given of theſe conteſts, that had prevailed; and a definition is 2 dents Wo 
Aridtly given of what ſhall be Donatio mortis causd. « Mortis dee i 
« cans donatio eſt, quæ propter mortis fit ſuſpicionem; cum « N " 
* quis ita donat, ut fi quid humanitas ei contigiſſet, haberet is, bas 
« qui accepit; fin autem ſupervixifſet i is, qui donavit, reciperet : gift oo ſur. 
vel fi eum donationis pœnituiſſet; aut prior deceſſerit is, cui R 
« donatum fit. Hæ mortis causa donationes ad exemplum le- 
«© gatorum redaQte ſunt per omnia; nam cum prudentibus am- 
A biguum fuerat, utrum donationis an legati inſtar eam obtinere 
_ © oportexet, et utriuſque cauſte quzdam habebat infignia, et alii 
ad aliud genus eam retrahebant; a nobis conſtitutum eſt, 
* ut na omnia fere TOO connumeretur; et hc procedat, quem- 
* admodum_ 


) 


% 


— 2 
— 


120 


Cate in — 


„ «. admodum * conflitutio eam formavit: et in uns mor- 
(tis causa donatio eſt, cum magis ſe quis velit habere, quam 
Marr kart d eum, cui - danny * * cui * * 3 
Hitkznr,. cc r a, | | 
© Jann Tarn 3 | 3 5 TX ms | 
by * | There th is clans and correctly lefined, that it had in effect 
" the nature of a legacy, was liable to debts, and that it was only 
- a gift upon ſurvivorſhip;-and the danger of ſuffering theſe gifts 
1 to be taken loeſely. occaſioned at the ſame time with the paſ- 
lage, I have read, an ordinance by the Emperor, that it ſhoula 
be in writing with five witneſſes. In the caſe before Lord 
Hargwicke, in which all the caſes were very fully conſidered, 
he takes notice of this perplexity in the reaſoning; before it was 
Properly defined, but conſiders clearly that by the law of Eng- 
5 land it cannot, be a preſent abſolute gift, but to take effe& on the 
death of the party; and following the line there and ſupporting 
Ns his -own Authority: he confiders delivery eſſential. It is not 
pb "NT neceflary in this caſe to diſcuſs, whether delivery is ne- 
2 cauſd can- cellary. 1 in all caſes. Perhaps it might not be difficult to con- 
obs A. ceive, that it might be by deed or by writing. It is clear, it 
- - doubtful wbe- could not be by mere parol; . becauſe ſaying, I give, with- 
8 out an act does not transfer the property. So far I concur with 
ring. the reaſoning in that caſe. It might be conſidered, if the caſe 
8 ſhould ariſe, whether there would be any objection to a formal 
deed. I. ſhould think it. not within de juriſdiction of the 
* - Eeele aftical .Court; and that the property ſo given is not to 
be poſſeſſed, by the executor.” It is bad againſt creditors, and 
For ms ; within. the reach of.ereditors, but does not regularly 
- fall within.an adminiſtration, nor require any act by the exc- 
Cutor 40 conſtitute. a title i in the donee. It was obſerved for 
the defendant, that the caſe- of Lawſon v. Lawſen was over- 
turned by Lord Hardwicke. I have cauſed the Regiſter's book 
to be ſearche and the. report in E I illiams is certainly in- 
accurate: but the decifion, is perfectly right. The only doubt 
8 remaining with regard to the caſe was, whether it was not ne- 
cCeeſſary in point of form to have authorit from the Eccleſiaſti- 
cal Court; but I think the Maſter of the Rolls was right in not 
| -_—_— probate. As it ſtands in the bock, you take it only 
as matter of fact and evidence, that the money, for which the 
bill was given, was to be applied in mourning: but by the 
Kegiſſer's book that was actually indorſed upon the bill. Ac- 
WY 6 to that in fear of a ſudden change he did give to the 


eee 00, That Was an immediate it. It proceeds to 
| | 24 Ye F, . . | 


* 


= * 


FI A 


" Cuſes) in Chancers. SR 
ſay; ir be Hs 4 bill upon the defendant Middleton phyible OATY ; 
ten days after fight; and by a note in the bill of his wn hand 
writing declared it to be for this defend ant for mourning, and Mey Tarn 
refers to the ſaid note in writing in her cuſtody. There were 2 
alſo contained in it directions concerning the childrens mourn. 1 Tart 
ing. The only queſtion, that could ariſe there, had the argu- Hicke, 
ment taken a larger ſcope, than it did, was whether this note 
ſhould be proved. In the report, you do not ſee the ratio 
decidendi. In one part the Maſter of the Rolls ſtates it as an 
appointment; in another he lays ſtreſs on its being for mourning: 
but it was not neceſſary to Prove it; for taking the Whole bill-, "ROI 
together, it is an appointment of the money in the banker's —— goth 
hands to the extent of 1007. for the particular pur poſe expreſſed co Baſh is 
in a written appointment; which is a purpole, that necefla, . 


rily ſuppoſes his death. Therefore that caſe is perfectly well money for a 
decided. But upon that deciſion 1 cannot ſay, that in all events N | 


ſe in writ- 


drawing a caſh note upon a banker 1 is an appointment of the — e 
4 ppoſing 
money in his hands. Suppoſe, I was to apply that idea of an death; and 
appointment; this is to take effect preſently, and has no re- "7 2 
lation to his death. The plaintiff might have received it imme. #fary. 
diately. There is no reference at all to the caſe of her ſurviving 
him. It was not appointed under ſuch circumſtances, that it 
could nottake effect but in caſe of his death: but it is ſtronger . 
in this particular caſe; for by the evidence it was given, and 
fairly given. At the time; he made this gift, the act he was about 
to do, was not legatory, to bequeath; on the contrary from the 
converſation, that took place, and the act, he was, about to do, ? 
| having conſidered what he had done by his will he meant to 
give more; and in doing ſo to make effectual gifts. Under that 
idea he cancelled theſe ſecurities not meaning them to be 'una- 
vailable only in caſe of his death. In the ſame way he meant 
what he did for theſe plaintiffs as immediate gifts. Therefore 
I can make no more of this. I do not like to take it up upon 
favour to the parties, or to ſpeculate upon it as an appoint- 
ment. Being a gift it cannot be ſued for as a legacy. I can- 
not make it better. If the law will not allow her to recover 
againſt the executor any more than againft the banker? 1 la. 
ment it: but Eeannot give it more effect, than it can have at 
law. I do not know, whether it has been conſidered as to the 
poſſibility of bringing an action againſt the executor. If _ 
promiſſory note can be 8 at law, one ſhould feel no. 
Vor. II. e i 4 2 reliQtance/ © 


; LY wo  Eolen:61;Cpanery. 
| 4509. n to make it good: but they miſt Rand, as they are 
——— et law; and this Court cannot give the parties any relief. If 

Mans * there is any thing intended to be done at law, I ſhould have no 
Hyper. difficulty r a8 — were to * 

n. ern * 
Raste, 7; m_ Nit 010/71 ER TY — . a 1. 708 
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1 wa as that hs allet w. were abundant, 


The Attorney General for the plaintiff 4 Bat as. t0 the 
| promiſſory. note they had opinions of common lawyers in fayour 
* * action. He therefore deſired time to conſider pon it. 


5 5 on The Lord Chantetbr aſked, whether any hone x was entertained, 
wt” de fr - that they could recover at Jaw upon the draft on the banker ? 
The Le General ſaid, he did not know of any... 


de aut Mitt ws then HG: Pe en e on 
of the Attorney General without prejudice to any action at law; 


1 41 


An order that it might not. be confidered ag an = wphorly againſt 
AKA 8 n een | a 
? | We? n 2 ö 2 nne 14 N ** 
a "TH 9 5 


| * pn wh MUN DY. 
1 ht 1 d 4pril 24th 1793. 
If right % IENRT MUNDY. A e e to his on 


dower is con- 


troverted, it Henry, and in caſe of his death, without iffue to his ſecond | 


mens ſon Charles, his heirs. and aligns for ever. On the death. of the 


. not contro- teftator his ſon Henry became ſeized as tenant in tail by impli- 
Cort of Cation. He died 4 an iſſue and without having ſuffered a 
nes wn Bong recovery: upon which Charles entered into poſſeſſion, The 


Aae: widow of Henry, ſeveral years. after the death of her huſband 


therefore 


where to a bill filed a bill againſt Charles ſtating the ſeiſin of her huſband 4. by 
or coma Which ſhe became entitled to dower from his death; that the 
| the death of defendant had never paid her any; that for ſeveral years after 
the defendant her huſband's death. ſhe Was ignorant of her right; - and pray- 
po . ing an account. of the arrears. ſince the death of her huſband ; 


admitted the and that her dower. a he: ah ans * * ** 


right, and 
Vacs an offer ſecured, 


The 


1 : 


* 1 * 
» 
* [ 
a = 


- The deendunt demurred to 10 much of the bill, as ſought to wa. 


| hav the dower affighed, and the future payments ſecured, and —— 
au #ecount inte the death of the huſband ; becauſe there was nor 
nothing in the bill, upon which the Court could make a decree; Moor. 
 and'the plaintis remedy, if any, was in a court of Jaw. The 9 
defendant alfo put in an anfwer; in which he admitted, that doce claim, 
Henry left a widow; and faid, he believed, ſhe was entitled to 238 
dower ; that fhe permitted him to remain in polſMon with- <4 
out any demand; that he was not apprized, that ſhe had any 
demand in refpect of it againſt Him; and” that he had offered 
to affign her dower, and to pay one-third of the rents and 
profits, for the time'to come. In fchedule to the aufwer he ſet 
forth an account of the rents 'and profits, he had teccived, of 


what ws Us * 2 275 and what deductions Were to F be made. 


"Mx: I and Mr, Peniberlon for the yas i Fur 8 

| There i is ho inſtance of ſuch a bill for dower without ating, 
that there is ſome impediment at law; as terms outſtanding, 
or that the deeds are in the hands of the defendant. This is a 
demurrer merely to the relief, The particular eſtates, of which, | 
the huſband died ſeiſed, are Rated in the bill; therefore the 
| Plaintiff knew, of what eftates her huſband died ſeiſed. There 

is no ſuggeſtion of any impediment at law. If this bill ſucceeds, 
there will be an end of writs of dower ; for then eyery dowreſs 
may come here in the firſt inſtance. Another inconvenience is, 
that if any facts ariſe, there muſt. be an iſſue. It is clear in 
general, that a party cannot ſue in equity for a legal right, un- | 
leſs ſome impediment at law is ſhewn, or it is a caſe of con- = 
current juriſdiction, as an account. Dower. is clearly a legal = 
demand, and can be recovered only out of legal, not truft, 

eſtate. Prima facie the writ of dower is as much the remedy 
for it, as an ejectment is for a right of entry. If ſo, this plain. 
tiff has no more right to come here, than the heir or deviſee 
would have to come ſtating the death of the anceſtor or teſtator, | _ 
and that a perſon had taken poſſeſſion of the eſtate, and praying | 1M 
. poſſeſſion and an account. That bill might be demurred to, 
becauſe no difficulty in proceeding at law was lated. It is the 
practice in theſe cafes for the widow to fiate either, that- ſhe 
does not kuo the lands, of which her hufband died ſeiſed, or 
that the deeds are in poſſeſſion of the defendant; or that there 

are mortgage terms or incumbrances upon the eſtate preventing 0 
her from * * ** There 15 no bill without an alle- 2 _ 
| WEE» gation 5 4 


: 
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1793 3. en of that kind. In Curtis v. Curtis, 2 Bro. C. C. Ga. it does 
not appear, that there was any ſuch charge in the bill, as I 
Muner have ſtated to be neceſſary, or that there was any impediment 
Meer. to preyent the dowreſs. from proceeding at law. That came 
before the Maſter of the Rolls on petition of rehearing in a cauſe, 
in which the Court had in the firſt inſtance retained the bill, 
and ſent the party to ſeek her dower at law. The allegations 
in the original bill are not in the report: but I have taken them 
from the Regiſter's book. It was charged, that the defendant 
well knew, the plaintiff had not any of the title deeds or writ- 
_ ings ſhewing what intereſt her huſband had in the eftate : but 
that all ſuch deeds and writings were in the defendant's own 
hands; that he pretended, that her huſband, was only tenant 
_ for Hie; and that there were mortgages and terms for years 
_ outſtanding, which he would ſet. up againſt her claim, if ſhe 
ſhould proceed at law. The Maſter, of the Rolls relied upon 
theſe charges; - and ſtated, that the bill would not have been 
proper without ſuch allegation. He ſtates, that dower is a legal 
demand; for Banks v. Sutton, 2 P Will 7 13s not now to de 
| ſupported. © He did not fay;a court of equity would give. relief 
to the widow without going to law; and if he had, it Would 
have been extrajudicial; betauſe there was the allegation ne- 
cCeffary: but 1 remember, he read the allegation out of the bill, 
- anerelied upon it. Movre'v, Black, For. 126. is a very firong 
| caſe. That was a demurrer, becauſe there was no impediment 
at law ſuggeſted. It was infifted, that ſhe might come to equity, 
as the deeds were in the hands of the defendant, and the eſtate 
was in coparcenary. The demurrer was over- ruled on both 


points; as there was no poſſibility for her to recover without 


the aſſiſtance of the deeds ; for her huſband died hefore receipt 
of the rents / or partition; and therefore ſhe could not prove any 

85 ſeiſin; and alſo it was held, that ſhe might come here on ac- 
count of the complicated nature of the huſband's eſtate. Then 

it is a fair inference, that, if the caſe had been deſtitute of thoſe 
fats: relies 0 the e'demurrer would have been allowed. We 

e 1 Brag ot 

e Cranes LOR... | . 

Partition is a gene a dowreſs come hae as a coparcener can come for. a 
proceeding at partition ? (v)" There is no original Jide dien in e 


common lay: 


but Chancery Which is a ee at common law. 


entertains ö 2 . f 0 8 
ſuits for it; iin Jag 
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admit that: but I do not know, how the Court gained that Monvr 
juriſdietion. There is a difference as to tenants in common and yu 
joint tenants; becauſe they could not have partition by common ork as 
Jaw; and the ſtatute 31 Henry 8. C. 1. and 32 c. 32. was held original juri6. 


to extend to this Court. I do not know, whether there were 
any proceedings for partition between coparceners in this Court 
before the ſtatute; if not, it probably was in conſequence of the 
RT that this A i 15 8 ah 


FL 
. 


8 CHANCEL LOR. . 


— 


No expreſs authority Is ** by the a9 0 this Court as | 


' £0) r eee 2 


Ms the 11 


But this juriſdiction does not a Py \dower: 2 e Ab. 


# 


130: "Smith v. G7 ht . 8 15 2 


\ : 


Lord CHANCELLOR. 


In that caſe the objection taken to the plea was, that it was 


| pleaded, that there was a decree in Chancery for dower ; by 
virtue of which ſhe was ſeiſed; which is incorrect; for this 
Court decrees the heir to affien. and a commiſſion to ſet it out. 
The defendant ſhould have pleadetl, that dower was affigned 


by direction of the Court ar * and then it would have 
opt good. „VVV 


\ 


"Mi thy "ERIE, V 05 


In Dormer v. Porteſcue, 3 Atk. 130. Lord 88 ſays, 80 23 


« in the caſe of dower, if a widow is entitled to dower, and her 


claim is merely upon her legal title, but ſhe cannot aſcertain _ 


* the lands, out of which ſhe is dowable, this Court will aflift 
c her to find out the lands, Sc.“ He alſo puts the caſe of a 


term in the way, and ſays, this Court will decree her an account 
of the rents and profits from the time of her title accrued, and - 


ſet the term as a ſatisfied one out of the way: but that if that 
term had been out of the way, and ſhe had no need to come 


into this Court, it would be otherwiſe. | In Shute v. Shute, Prec. | 


Th. 111. the bill was diſmiſſed as to the dower ; a becauſe there 
Vox. 1. | e as K k 


— 4 1 * = 
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- : . - * 1 * 
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diction and no 
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1 


was no ren at law. Ane v. Gibbe, 2 Ess 233. 
In My. 109: it is ſaid, that in aſhgnment of dower as in par. 
tition and matters of account equity will entertain a ſuit, though 

a * might * had at * but no ö is PS for | 
that. 


"Mr: "dal * the Plainti,. 

This demurrer is fingular. The prafiics. is to affign one 
1 only, becauſe a new cauſe may be aligned ore ienus - but 
here are two cauſes ; - 1/4, that there is nothing i in the bill, on 
which the Court can decree; which is as much as to ſay, the 
Court can do nothing as to dower; and, 2dly. that the remedy, 
if any, is at law. ' Though it is a claim originally at law, this 
Court has acquired. a concurrent juriſdiftion by having imme- 
morially exerciſed it. The relief at law is not as full as in this 
Court. At law ſhe could not recover the rents prior to the 
demand. Here it has been expreſly decided in many caſes be- 
ſides Curtis v. Curtis, that ſhe is intitled to the whole without 
demand. That ſhe cannot recover the arrears at law is laid 


down in Co. Lit. 32. and B N. N 117. 


Lis CHANGBLLOR. 
She can only have damages at law. | 


"6 the Plaintiff. 


When Curtis v. Curtis came on firſt before Lord Bathurh,. the 
marriage was expreſly denied; therefore it was ſent to lad to 
try that. The Maſter of the Rolls did not doubt the right of 
the widow to relief here, where her right was aſcertained; but 
only where it was diſputed. His words are deciſive of this caſe: 
It you deny her right to dower, the queſtion mult be tried at 


, « law: but when the fact is aſcertained, ſhe ſhall have her 


« relief here? It is extraordinary, if the Maſter of the Rolls 


thought the allegation of any impediment at law material ; be- 


cauſe when the cauſe came on firſt before Lord Bathur/t, the 
marriage was the only diſputed fact. No inftance has been pro- 


_ duced of a bill diſmiſſed on the point of juriſdietion. 32 


45 v. She there was a material ingredient not in this caſe: chere 


was an allegation of a divorce a mens4 ef thoro. There are many 


; caſes, in which aſſignment of dower has been decreed. Ia moſt 
there is an * of ente at law: but 3 in Tinney v. 


Tac, 


* 


Pg 


Os 5 Caſes n Chantery. 


Tse 3 Ath. 8. a bill for dower did not contain any 1 7 alle- 118 | 
gation, as is now infifted to be neceſſary. That allegation i 
immaterial; for it is manifeſt, that the widow muft meet with — 


iments at law. The Court cannot preſume, ſhe knows Moxor. | 


impedi 
the lands and her huſband's intereſt in them; becauſe the title 
deeds belong to the heir ; aud it would be u forfeiture in ber 
to keep them. There are many authorities for this. Mitford 


ſays, this Court has a concurrent juriſdiction, though there is 


no difficulty in the way at law. Moore v. Black does not make 


much either way. In Hill v. Adams (w), 2 4th. 208. Lord 


Hardwicke fays, it might have been as well, if the caſe of dower 


had been left to the common law. As to the declaration in 


Dormer v. Forteſeue the report is not accurate: but it only 
amounts to this, that the title muſt be aſcertained at law. Meg- 
got v. Meggot, 15 October, 1743, and Read v. Read 1744, are alſo 


in favour of the plaintiff. The demurrer is alſo bad, becauſe 


it covers too much; for it is * that at any rate el 1s 
; entitled to an account . oy 


Lord CHANCELLOR: ; 


IIS IE ar aired bis Jomar- 


rer? He admits her title, and ſtates, that he offered to affign 
her dower. Then the only e is as to the 5 from which 
the account 1s to 80. 


Reply. 5 
This is a demurrer to the relief. The allegations i in the bill 


in that caſe. ought to be admitted; and it is immaterial, whe- - 


ther they are admitted for the purpoſe of arguing the de- 
murrer or by anſwer. . The caſes, in which a demurrer is over- 
ruled by anſwer do not apply, where the demurrer is to the 


relief: but where there is a demurrer to part of the diſcovery, | 


and an anſwer to part; which is covered by the  demurrer. 
This is only ſurpluſage. The intrgduction of that allegation 
in the bill only prevents a demurrer; for at the hearing, if it 


appears to. be a caſe at law, the Court will not relieve. Then 


it may be ſtopped in the firſt inſtance by demurrer. In Wallis 

v. Everard Rep. Ch. 86. as to the dower the bill was diſmiſſed 

- without difficulty, the ied being at __ Thoſe are the 
words of the report. N 


c Thea an of thi ew Sum. i. . Wi 30). n. 


1 5 „ | Lord 
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- _ would be de- 


. dant admitted 
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Mur Without going into the general e vent which 1 * 

| Moxos. no doubt, how can you ſupport the demurrer upon this ground, 
- that the title ought to be debated at law, when the. anſwer 

days, the title is clear, and there is nothing to be diſputed at 

law? He admits her title, and ſays, they had been in treaty, 
that he has offered her dower from the time of her claim; and 

he has ſet forth in à ſchedule all, he has received from the 

* of her hufband with the e to be made. | He has 

left no queſtion to be tried at law; for the only queſtion re- 
maining is as to the arrears. He inſiſts, this Court is to ſend 

her to law to have that part, to which he admits her to be en- 

veftion whe. titled, aſſigned, and upon-a queſtion, which in a writ of dower 
ther a widow could not be decided, whether ſhe is entitled to dower for the 
| e time paſt, If what is called an. ejectment bill was brought, and 
dower 2 the title admitted, and that the defendant had been in receipt of 


che death o 
her hoben the rents and profits for ſome time, do you think, this Court 


ee Leers would not upon that admiſſion decree an account? It will be 
. much cheaper to finiſh the cauſe upon this bill than to ſend it 
dower. to law. It would be a monſtrous injuſtice to do ſo. There 
Account are no coſts to the plaintiff in a writ of dower. Should 1 ſay, 
r ſhall be at the expence of a recovery at law of that, to which 
bill on a mere the defendant-· admits her right? It is a demurrer to à bill for 
right of entry 1. . | . 
if the defen- an "account. He repented of his demurrer, When he put in 
che tile and his anſwer. The demurrer to the relief goes upon the ground, 
receipt of the that relief is to be had at law: the anſwer Rates, that nothing 
yo 8 is 10 be tried at law : but that ſhe is tobe at the coſts of a 
No coſts to Writ, for which there is no uſe. Upon his anſwer muft ne- 
cog ee ceſſarily give- relief on this bill; becauſe the defendant has 
ſtated in his anſwer a communication between them, in which 
he offered her ſo much, and ſhe defired more. Then he ſets 
out an account of What is in his hands; and what deductions 
5 were to be made. -If this proce was to go -on-at law merely 
do make her pay the colts oft; tilt ſhould have to determine, 
-whether upon that demand, upon which they are only debating, 
how. much is to paid, "The is not- entitled to an account for 

\ ſomething. There is- no diffieulty upon the general queſtion : 
tor it is a new. propofition, that where there is a title 
At law, this Court cannot in any ſhape - or lor any Purpoſe 
interfere... If a legal title ſuch as dower 18 controverted, 


it muſt he made out at law._. In thols- caſes all, that the 
e 8 PER Wins Court 


*. 
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Sis * Ka, is, that dower i is a legal ka which wa be 1593. 
made good at law. But this Court will act in aid of the title. Wy 
1fit is not controverted, it is very ſimilar to the right of a te- _—_— 
nant in common. This Court has entertained bills for partition; Ss. 
and the jurifdiction has been admitted in bills for dower 
-under ſome gircumſtances for a long time. The principle of 
that is Juſt; for where parties have a common intereſt, they 
have a right to have it aſcertained. That neceſſarily involves a 
ſpecies of account. If that is anſwered by the proceeding here, 
there is no occaſion to ſend it to law, where there is a degree of 
intricacy and difficulty. This has had the effect of almoſt 2 3 
putting an end to writs of dower. Tn the courſe of twelve years oh. - oh. L 
I do not remember more than two; and they muſt be in the de oppoſed by 
Court of Common Pleas. But this Juriſdiction is peculiarly * gal [bars 


and formerly 
per on other conſiderations; for if ſhe was to proceed at there could be 


Ja; ſhe could be oppoſed only by a legal bar. In Shute'v. — bes 
Shute there was .a legal bar upon the adultery ; into which It — ga 
would have been unfit for this Court to enter. The idea, that 
there muſt be a legal bar, prevailed till Lawrence v. Lawrence 
in King Williams time (x). Now equitable bars are in daily 
practice. Upon the whole under the authority quoted from a 3 
very correct and reſpectable treatiſe and upon the anſwer this 

demurrer r ought t to be over ruled Iſhould think upon this caſe, — 
i there was any difficulty, that upon the view of this anſwer a 


commiſſion would haidly go to ſet it out; but that it would 4 
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THE platatif in a bill of diſcovery Narea, that in 1785 Bil of diſce- 
| being” engaged under the firm of The Corniſh Copper Lage 
Snilting Company they entered into articles of agreement with the covenant: 


plea a clauſe 


defendants, by which it was agreed, that a certain quantity of la the articles 


—_— ore ſhould be 790 15 Ne * the e for ſeven oP . 


referred: plea 


ri TEEN: 
Ia Where che bill was upon 2 egen los be "I ad denied by i ing of courſfſe 
the anſwer, - diſcovery refuſed : Northleigh v. Laſcombe, Amb. 612. Dat er _ 4 
- on is brou Rv 
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years to 1 ſmelted by the plaintiffs; that in 1787. the 8 
dants deſiſted from ſending their copper ore to the plaintiffs, but 


F + 


une. ſent it to other perſons to be ſmelted. The bill ſtated various 


Haas, 


breaches of agreement; that by reaſon thereof the plaintiffs were 
damaged to the extent of $000/.; that an action had been 


brought upon the covenant, and a bill for an injunction filed; 


that the plaintiffs are unable to proceed in their action to re- 


cover damages in reſpect of the fraudulent and ſecret dealings of 
the defendants and ſuppreſſion of evidence by burning papers, 


and are without remedy, as the evidence-is not in their cuſtody, 


but in that of the defendants, who refuſe to produce it. The 
bill therefore prayed a diſcovery of all deeds, papers, aud writ- 
ings, made between the defendants and others in fraud of the 
agreement of 1788. No relief was prayed. | The. defendants 
pleaded ; in bar to the diſcovery a clauſe in the articles of 1785, 
that in caſe of any variance or diſpute touching the conſtruction 


of any of theclauſes or any of their dealings under the faid ar- 


ticles or in conſequence thereof it ſhould be referred to two ar- 


bitrators, one to be choſen by each party, who in caſe of diſ- 
agreement were to aſſociate a third with them. The award 


was to be made in fixty days and to be concluſive on the par- 
ties: The plea averred, that the ſeveral matters, of which the 
plaintiffs ſought diſcovery, were touching the clauſes of this 


agreement or their ng and ee ee in e 


thereof. 
Attorney General uy; Mr. MIA 5 4 Pla. 
It is not averred in this bill, that the diſcovery is neceſſary to 
enable the arbitrators to do Juſtice. Half hide v. Fenning 2 Bro. 


C. C. 336. There the Maſter of the Rolls ſays, the bill ought 


to ſtate the fact, that it is neceſſary, that there ſhould be a diſ- 
covery for the information of the arbitrators. What is ſtated 


in Wellington v. M.Inigſi 2 Atk. 569 cannot be the ground, on 


which Lord Hardwicke over - ruled the plea. Except that there 
is no caſe, though dicta are to be found againſt ſuch pleas as 


this. There is no negative clauſe here as in the caſe in Brown, 


that there ſhould be no ſuit at law or in equity till arbitration 
offered and. rgfuſed : but that is immaterial; for if parties agree 


in the affirmative to go to arbitration. that means nothing, un- 


leis it means, that arbitrators ſhall ſettle it, if they can. That 


n W W a * We to a Court 
| * of 
Wes 
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&3 -iehture, Then © there is no bnce betibyed the ſha. 
The plaintiffs have not Rated any difficulty in the arbitration, 
or that they ever applied to the defendants to name an arhitrator, 

or named one themſelves, or that any circumſtance exiſts to pre- 
vent an arbitration, or that any diſcovery is neceſſary for that; 
and they come here contrary to that deciſion in Brown. There 

isa no doubt of the legality of ſuch an agreement. They might 
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have named arbitrators after the diſpute happened; if fo, they 


might make an agreement for that purpoſe before the diſpute. 
They ought to have applied to the defendants to name an arbi- 


trator offering to name one on their part. In a caſe like this or 
a'partnerſhip diſpute if the parties go before arbitrators, tell their 


ſtory, and produce their books, as they muſt, no doubt arbitrators 


would do more juſtice, than the Maſter could with all the advan- 


tages, which Lord Hardwicke ſuppoſes to ariſe from examina- 


tion on 'oath. Such Companies as this cannot exiſt without 


accurate accounts of all the copper, they get, and how it is diſ- 


poſed of; On arbitration the books would be the firſt thing 


aſked for; if they were deſtroyed, or not produced, either the 


arbitration would fail, the arbitrators ſeeing, they could not do 


juſtice, or they would make an inference to the prejudice of 


the perſon refuſing the production. There is no ſenſe, in what 
is ſaid in Kill v. Holliſter 1 Wilf. 129, that ſuch covenants 
cannot be permitted, becauſe the agreement of the parties can- 


not ouſt the juriſdiction: of the Court. It is not ouſted more 


than by a releale of all right of action. 


Lord CHANCELLOR. 


\ As this bill is framed, it does not take away the caſe from 
the arbitrators; for it is only for diſcovery, Is it not material 
for the party to know his own caſe, before he goes to the arbi- 
 trators ? The parties themſelves as well as the arbitrators' May 
think the diſcovery . | | 


: 


Fe 97 0 Fla. 


* the caſe in Feen the Maſter of the Rolls IMUS the 
parties: could not come here, unleſs arbitrators had been offered 


and refuſed. - If they thiuk the diſcovery neceſſary for the arbi. 


tration, they ought to ſtate, that they mean to go to arhitra- 
Von, but cannot en till the diſcovery is had. Tae WR 


0 | | ſame 
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1793. ſame reaſon, ſoppaliny they are not bound. to go to m 
w— but mean to bring an action, they muſt ſtate, that they mean 
en” 0 to bring an action, but cannot make out their caſe at law with. 
Hula out the diſcovery. Here they ſtate, that ny mean to 3 an 

__—_ and x want oh ee * tat - N 


Led CHANCELLOR, V7 res" fr og nc * 


Aud they are right- in that from the | difforont forks of the 
8 _ nivengat in this caſe and ZHa/fhige v. Fenning. In that there was 


Acker to arbi- an ex preſs agreement, that there ſhould be no ſuit at law or in 
tration only 


er 97, equity. | Parties may ſo agree; and it is every day's practice, 


mages but is that if they do, they cannot proceed contrary to the agreement. 
no bar to a 


llt or action, In that Caſe the covenant would be a bar: here the only effect 
en covenant of it would be to give damages: but it could not he pleaded in 


that there 
ſhould be no bar to the action. Has there been any inſtance of A = to com- 


ſuit at law or 


1 25 b to name * 
would be. „Net FOBODOESIME 

Fir the Plaintiffs e ae ig ns . 

In Price v. Williams there was a bit for that purpoſe Lord 
Thurlow diſmiſſed it, and faid, it was 8 to do it. 


Fur ie Na? 8 7 . 
That was under very d Sten It is s impol 
Bible for the plaintiffs under the form, in which this hill ſtands, 
to urge, that the diſcovery is neceſſary for the 'arbitrators; for 
that clauſe is ſuppreſſed ; and they W it is W for an 
action at law. | | 


. 


, a , $ 


Solicitor General, Mr. 255 and Mr, Ihe: fo, the Plain- . 


. 


Half: v. Tuning: is a very  Gogular chlo; go 3 autho- 


rity is againſt it. The only ground of it muſt have been the 
negative words ſtated by the Maſter of the Rolls, that there 
ſhould be no ſuit at law or in equity. The bill was for diſco- 
very and relief. In conſequence of that deciſion I know an in- 
ſtance, where parties were obliged to go before arbitrators with- 
out any information, and there was a moſt unjuſt award, and 
Lord Thurlow did not approye of that caſe. In v. Robin- 
ſon alſo it was not conſidered as a binding authority; and ill 
v. „eee, is ARE — it. To this caſe there will be a 


great 


— 


1 


Cate 8 in Thi hancery. 
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9 abſurdity 1 inconvenience in making a 7 II and 1994, 
afterwards inſtititing a ſuit in this Court to aſſiſt the arbitrators. w— 
Ho-]? can the award be made within xy. days, if; a bilt 3 IS, 1 | 
filed? That time is not ſufficient to get in the anſwers, Sup- Hanks, | 


ſe the defendant i in Halfhide v. Fenning had brought an action, 
and the bill had prayed an injunction; the defendant could 
not have pleaded that clauſe ; for by the action he would have 
waived the covenant ; and then he could not have inſiſted on 
the benefit of it. Anſwers have been put in to that bill; and 
though it does not appear in the cauſe, the injunction has been 
diſſolved on the merits. But certainly that caſe can be no au- 
thority, except where there is the particular clauſe, the covenant 
there contained. That might have been a ground for reſtraining. 
proceedings: but that would be for ſpecifick performance of that 
ſpecies of contract; and then the party muſt ſhew himſelf to 
be in that fituation, in which the Court will decree ſpecifick 
performance. In that caſe the plea averred, that the matter 
had not been ſubmitted to arbitration, and that there had not 
been any offer to refer it: this plea only ſtates that clauſe. _ It. 
is not averted, that the defendants are ready to go to arbitra- 
tion. The Maſter of the Rolls ſays, if the matters in contro- 
Verſy are not within the range of ſuch a reference, that objection 
would be fatal. Here they are not within the clauſe; for the 
diſcovery fought is of breaches of the artieles by entering into 
engagements with third perſons cuntrary to them. It was not 
intended, that collateral matters ſhould go to arbitration. It 
would have been abſurd to have gone to arbitrators without at- 
tempting to get this diſcovery. It is not like the caſe of part- 
nerſhip, where each- party has a duplicate of the books, and 
therefore the evidence is in the power of each. There has been 
no ſuch plea from the caſe in 4/kiis to that in Brown. Arbi- 
trators cannot do juſtice; for they cannot make the parties pro- 
duce the evidence. If one partner was in breach of his cove- 
nant. iſſuing joint notes to the ruin of the other two; would 
not this Court relieve, and compel a diſcovery of the facts! 
They might be ruined before arbitration. I remember abill in 
this Court, where one partner was a gambler, ang was proceed- . 
ing to ruin the others: Lord Thuriow thought that a ground 
to put an end to the partnerſhip. There is ſomething, as. the 
Maſter of the Rolls ſays, not perfectly clear in the report of 
LE aged v. * but from the * s book it appears, 
Vor. H. IN" . that 


4 


"a 


1798. 
— - tween that caſe and this. That was a bill to diſcover fraud, 


meer impoſition and concealment. It was admitted by the Maſter of | 


1 . 
7 8 N \ 
as 


* * 2 
% 


ps: er N 
8 0 . | « | / 


ws Thaniery. 


{that the ole. was over tuled. There | is..no real diſtinAicu be. 


Pp 


| Hannes, E. Rolls in the other caſe, that if it appears on the face of the 


the extent of -5000/, The expreſs purpoſe of the bill being to 


bill, or is alledged, that the arbitrators cannot do juſtice, the 
may come here without offering arbitration. The charge, 
that theſe plaintiffs are without remedy, as the eyidence is not 


in their cuſtody, but in that of the defendants, who refuſe to 
F produce it, ſhews, arbitrators. cannot do Juitice. From Kill v. 


Hulliſter it is clear, ſuch an agreement cannot be pleaded to an 


action. If this Court compels a' diſcovery, they cannot make 


any uſe-of the agreement in a court of law. It does not ap- 
Pear from the plea, that they have not gone the length of ſub- 
mitting to.arbitration, and that the reference may not be now 
ſubſiſting⸗ IF that is ſo, it would be a bar. It ſhauld be 
averred, that the zuriſdiction, for which they contend, is com- 
petent to the matter, and that the party is s . having 


| the reli, wa wy, makes e 
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The 8 What did- the 2M mean WE this due 1 


it is not to receive the conſtruction, the defendants put upon 
it, has not yet been anſwered. It is not denied, that an action 

might be an n them. for hot . it to . 
tratian. ; 1 . 


Lord Cunncttion, eto tbe, holla LE 


Do' you know any caſe, in which an on has bow brought 


on ſuch_a. covenant? In that caſe in Wile | it came out in evi- 


dence upon the aſſumpfit. Suppoſe an action brought upon 


the covenant for not referring. it, but eee law; What 
wad be. the ue and 


"M0 


Af thers. were only OR damages, it would ads; . 


Point good. Its ſaid; the matters charged are not within the 


meaning of the articles: but the bill charges, that the plain- 
tiffs have heen damaged by ſuch breaches of the agreement * | 


aid an action negatives the "oy that it is . to arne 


'Y 


Lord Hardwiche ſays, this Court maſt give matt upon A bun . 0 | 
for diſcovery in order to go to arbitrators for this--extraordi- | 
nary, .realon, that. it is not ſuitable to the dignity of this Court ee, 
to give a diſcovery, for the purpoſe of an arbitration. The bill Hin 
does not ſay, that the diſcovery ſought, conld not be had before PP 
arbitrators, or that the parties are unwilling to make a diſeo- 3 ee, | 
very before them. It ought. to ſuggeſt, that the parties when 91 URI 
before arbitrators. will Not act up to their covenant; There are 
but theſe two aut ieh on the Tubject. The former proceeds 
on reaſons, which axe not ſatisfaQory ; and in the latter the 
_ Maſter of the Rolls ſtates his diſagreement from it. It is not a 
necellary._ inference, that this cannot be decided within fixtx 
days, It is not averred, that the arbitrators cannot determine 
It in that time, or W 4 SING * not rode * me, 

5 do ſo. | 


Lord Crkner.Lon. *34 


There is no doubt, that the 1 bas Winden Ted 
_ Hardwicke's reaſons in that caſe. He has only taken down 
part of what Was ſaid, and has miſapplied that: but ſtüll the 
cCaſe ftands as a clear authority, that the plea was over- ruled. 
It firuck me, that no ſuch clauſe could by poſſibility op the 
_ diſcovery, but that ſome time or other a diſcovery of the mat- 
ters ſuppoſed to be concealed muſt be had. This is not incon- 
ſiſtent with a ſubſequent ſubmiſſion to arbitration. The diſco- 
very will leave the party to decide whether to bring an action, | 
or not. There is another clauſe in theſe articles, that the award 1 hewing 
ſhall be final. That is more, than the law allows. to any judg- that a judg- 
ment. Ita judgment at law was obtained, a bill ſhewing, that = Pu go 
it was obtained againſt conſcience by concealment, would open — 0p 


it to relief in this Court. If matter of equity aroſe out of the cealment 


award, Take i it the Court would 1 25 8 Ny dn | 
6 gp | award would 


| . 9 | | . 
. the lala e 5 8 


equitable mat · 


In Burton v. Ellington in the Gem Pleas your Lordſhip ds. 
_ termined, that where evidence is fraudulently with-held before — 


arhitrators, you would not 1 che as * Soing o a r 


e 2 ragt Werks dak 
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any Court. 


2 oula be 
examined in a ĩt would be examined. in a court of law, and alſo in a court of 


court of law 


I mo 8 cee i Chancery. 
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wee Certainly. not. Have you found ; any caſe, ir in which an agree- 


Baka! ment to refer bas. been ſet up as a bar to an action? There is ; 
Mere agree- not A0 hint to that purpoſe any” where, except where It was 


ment to refer taken up at 110 Hrius in the caſe 1 in W ſen. There are many 


to arbitration, 


where no re. caſes, in which ſubmiſſion and award have been pleaded; and in 
many-of them the Court bas upon. examination ſet afide the | 


ference has 
taken place; 


cannot take 


away the ju. Ples of the award: but in all there were ſubmiſſion and award; 
riſdition of and, if the ſubmiſſion was a bar, it would be ſufficient to have 


averred, that the party had ſubmitted or agreed to ſubmit; and 
that would be. enough to ouſt the juriſdifion : but no ſach idea | 
has occurred; and every one knows, this clauſe is in every ar. 


tiele of partnerſhip. Tt it. could be a bar, it would bar an ac 


count as well as other matters. 1 agree, the bill does not Kate, 


that the parties are unable to proceed before arbitrators, and 

_. that to have the effect of this covenant to refer they want the 
diſcovery. The bill takes: quite a different courſe. © They take no 
notice af that article of agreement to refer to, arbitration, but 
ſtate various breaches of covenant, and that in reſpect of the 
fraudalent and ſecret; dealings of the defendants they cannot 
proceed at law to recover damages, and therefore have F 

a bill of diſcovery. in aid of. the, action. Wbat 4s the anſwer 
made by the ples? That on account af the covenant this Court 

| is not to aid an action at law. The plea, i if good for any thing, 
; is in bar of the action. I am required to determine, thar the 
effect of this covenant will be to bar the action. If it does, there 


8 18 an end of the diſcovery; however Lam, not to determine that; . | 


but the Court of law. While an action is brought, and may 
Lives a diſcovery. Ia that, caſe in .Brown the bill was, for re- 
| lief as well as diſcovery: Upon that deciſion I ſhall only ſay, 


5 ws ve Audesk s determination, the plea was manifeſtly over- ruled; 
and is quite inconſiſtent with the reſoluton of the Court of 
King s Bench in J/i//an ; and I have looked, into many caſes at 


8 We/tminſter Hall. If au award had taken place, and was pleaded, 


equity if e zupon <quitable matter. If in caſes, in 


as well as 


equity. Poe. h | | | | 4 % Which | 


it is a fingular caſe, and ſtands in oppoſition to the caſe in | 
ys (in Which, Whatever reaſons are aſſigned for Lord 


law, where the ſubject of reference became afterwards the 
ſubject of action; and it is not ſaid in. any, that a mere agree-. 
ment to refer can take..away:the. juriſdiction of any. Court in 


1 


be maintained! in a court of Jaw; it. is of courſe, that this Court 
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which this * was contained, they had coca] in n 17983. 


rence without a knowledge of their own caſe, and it was after- -W. 


wards ftuted, that information was with-held, which would have Mic 
beers diſtiuct ground for overturning what had been done before Hague, 2 


the arbitrators, that would be ſufficient. - The Solicitor General 
has mentioned one inflance of that kind. In Haide v. Fenning 


after at award made the parties were obliged to come here. 


1 have not been furniſhed with any authority, caſe, or even 
dium, to fhew, that an agreement to refer, where no reference 
has taken place, would flop a court of law; nor has there ever 
been any idea of a bill to enjoin a party from proceeding 

law under a notion of giving fpecifick effect to ſuch a 3 
as this, where the parties are proceeding at law. As no füch 


attempt has ever been made, it would be a great novelty to ; 


allow * and therefore it muſt be over- ruled. 


GARLAND * GARLAND. 


u Ws? 1795. 


A” 


fant was objected to as being ſolicitor in the cauſe; upon ug 


PERSON. ed A be of — Mee 
1 as receiver by t n a in, =” 


ment is 


which tlie wech appointed another ſolicitor: but the Maſter 3 in 


rejected the propoſal on the ground, that the other ſolicitor was reeci 


appointed only that the former might be appointed receiver. 


diection 
The perſon propoſed on the other fide being approved by the is hee 
"Oy an Oo was taken to the . | u is no ob- 
Jection to a 
kbeoceſeer that 
The objeftion to hs appointment. aw Mſg the e tifing L by 
appointed was a practiſing harriſter, and therefore could not be eee, 4 
ſuppoſed to be qualified for * office, or have time to attend to the cauſe can» | 
it . . not be re- 


ſome * objeRtion i is ben. 
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ver unleſs 
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Caſes in cn. 


1793. "Lord ciner Lol. Ni 
1 The rule laid down by Lord Mus he i in 8 v. =; "=" is 
Guns very proper, and expedient, and not eafily to be departed from. 
 ._ The. ſolicitor was propoſed . without / ſufficient - conſideration. 
There is an obvious objeftion to him. It is a general rule, that 

no perſon ought to control his own. accounts, It is agreed on 

all hands, that the: perſon appointed by the Mafter has all the 


— 2 , 4 
, : 
138 : | 
\ : 
: 


eſſential qualities for the office. It is not neceſſary to be a grazier 


in order to be a receiver. The beſt thing I can do for the i in- 
fant is to confirm the appointment; and 1 hope the former 


ſolicitor will be SOS: and will. control the receiver's 
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-DUKE-OF BOLTON. v. WILLIAMS. 


DUKE OF BOLTON v. WILLIAMS, 


.. . " June 3d 55, mth, 1793. 


RS. WILLIAMS was entitled to ian antivlty of "M 
en rz 2 a year for her life charged on an eſtate, of which the 


23 Duke of Bolton was tenant for life, by grant of the late Duke in 
payment, ot truſt! for her ſeparate uſe. She ſold to Ardeſoif one annuity of 


wat we” FO 100. and another of 60ʃ.; and to Dubourg an annuity of 90%; 


memorial, and all which annuities were ſecured by affignment of her rent- 
the boud and charge. In 1781 by deed between Creſwell, Mrs. W ams, 
3 , Ardeſoif, and Dubourg, Mrs. Williams agreed to ſell an/annuity of 


only gener 


TY” 2501. for her lite to Creſwell; and to enable her to do ſo Arugſolf 


2 and Dubourg agreed to aſſign their annuities. For this purpoſe 


Gre ke the ſhe aſſigned her rent-charge to Creſwell in conſideration of 


All the in- 


Annuities 


irumentsſe- Hfe, and to pay the reſidue to her. At the time of execution = 


wa = 4 
W $445 «/ 1 +; 


"20601. upon truſt to retain for himſelf 250). a year during her 


3 Ardeſoif received 11261. 77s. part of the purchaſe money paid by 


un ne Creſwell, in ſatisfaction of his two annuities, and Dubourg received 


rance, and if 


dhe memorial 6347. part of the ſame purchaſe money in ſatisfaction of his 


P annuity. Of the remainder of the purchaſe money 18. was paid 


vitiates he 0 Balfour in conſideration of his trouble in * the. 


whole. 
1) $f 
15 Tons v. Dowlin ante Vol. i. 452. 


* 


4. * - + 
- 


- agreement 


| Caſes: in 6 Chancery. . 139, 


enen with” Ardefoif, Rae payinent Ararſolf ile on” 1793. 
previous to his execution, and 31“ 105. was paid to Hime, 
Cells attorney, for the expences of the tranſaction. Aſter On. 
* theſe deduQtions the remainder of the 2000}. was received by Mrs.. 
_ Williams: but a farther demand of 80ʃ. was made at the ſame * 
time by  Ppwel, the nature of which was not explained farther Boron 
than by evidence, that Mrs. illiam ſaid, ſhe was willing to * 
pay it, as ſhe. had employed him, and that he went out of the Alkgosest of 


room, and another perſon meanly dreſſed was introduced, to whom 9 4 N 


ſhe paid that ſum. The whole ſum of 2000/. was paid on nvity a3 and 
this 06 occaſion by Jenkins 3 agent for Creſwell. The memorial of abner 2 


this annuity regiflered under the a& of parliament 17 Geb. 3. IG to 
c. 26 tated it to be a grant of an annuity of 2507. for the life place of the 


of Mrs. Williams ſecured by aſſignment of the rent- charge; and original gran- 


tee, whom he 


ſtated the confideration . thus; “ in conſideration of, 11267,” 75. has paid, for 
« paid to Arde/oif, and 534 paid to Dubourg; both Which gd ampu. 
« ſums were paid by the order of Mary Charlotte Williams; and went; nor 


vill the Court 


« of a farther ſum of 3397. 13s. paid to Mary Charlotte Williams, direct an 


« which make the ſum of 20000, and were pe by re” in r 


6 9 of the Bank of England.” * Lol N N for enrolling 
ol e * 1 the memorial 

are elapſed; 
By the grants of the annuities 10 Alf and Dibonrs' in {cd Roy 7239 1 


of the death of Mrs. Williams between the days of payment they O. bin ef in- 
were to receive a proportionable ſhare of the next quarter bes terpleader by 


the owner 
the graft. to e 1 not contain 1 a wag 5105965 he 
{5 1 - agamft. the 
grantee of a 


10 1782 Mrs. Williams agreed to bell to Senn} an any charge 
of 42/ 16s; for her life; for which” purpoſe in conſideration of eben- 


ed to ſecute 


2971. 10. ſhe affigned to Sampſon her rent-charge upon truſt an anus, 


and the an- 
to retain every year during ber life 42. Io and 74 10s. as a nuitant, the 


poundage, being at the rate of fixpence in the pound on the ganuit) being 


void, the ar- 


whole rent-charge for his trouble in receiving it from the Duke rears of the 
rent-charge in 


of Ballon or Mrs. Filliams's truſtee, and all coſts and charges, Cent we. 
to which he ſhould be put on account of it, and to pay the re- bald to the 


| 7 Ped | $ 33 original gran- 
ſidue to Mrs. H7lliams tor her own benefit. According to à tee and the 


annuitant was 


receipt of Sazpſor's produced in evidence the ſum tor poundage ben wor woe! 


tled to have 
was, conſidered as part of the annuity, the receipt being for te A 


121." 10s. _expreſsly as one quarter of the annuity. This annuity tion repaid 
Was farther ſecured by bond and warrant of attorney by Bindly. 8 


| The memorial regiſtered according to the act ſtated this annuity being only a 
general debt 


to be 424 los. a year, and 'the*confideration"2977 16s. Paid ine law and no 


notes Boe the Bank'of England.” It alſo tated, that the e lien. 
2 | 1 £5 


— * 2 


1798; 


Dvas ＋ 
Bowron 
Was bid: 


Dorne of 
— 


55 9 
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8 Cetes us — I 
n hut did not men- 
tion, by whom they were executed, the dates, nor the tonfide. 


ration; nor was Zaw truſtee of the rent-charge for _ 
— mene truſtee for Sampſon. 


At the time of theſe tauft ions the hulband of Mrs. i 7 
was out of the kingdom; and he ſtill continues abroad, Mrs. 
Williams filed a bill to have theſe annuities ſet aſide on the 
ground, that ſhe was not competent as a Feme. Cotert to make 
alignments of this fund, which was meant as a perſonal provi- 
ion for her payable from time to time. That bill was diſmiſſed. 
Afterwards objeftions to the memorials being diſcovered, Mrs. 
Williams demanded the arrears of her rent-charge, ard gave 
notice to. the Duke of Bolton not to pay to the executors of 
- Creſwell and Sampſon. "Thoſe executors made the ſame demand, 
and gave him notice not to pay to her, upon which the Duke 
filed two bills of interpleader. Mrs. Williams by her anſwer 
| ſuggeſted, that the annuities. were improperly. obtained, and 
offered to account for the purchaſe money, deducting what the 
annuitants had received. The caſe was argued before Lord 
Tur li July 22d, 1791, who juſt before his refignation decreed, 
that both annuities were void for want of enrolment of proper 
memorials; that the arrears ſhould be paid to Mrs. V illiams, 
and alſo the growing payments from time to time, as they ſhould 
become due; and a perpetual injunction was granted againſt 
the executors. From this decree there was a petition of rehear- 
ing in both cauſes; The objections to the memorials of theſe 


annuities were, that the conſideration was not truly ſtated; as it 


was impoſlible, that thoſe broken ſums could have been paid in 
bank notes; that the conſideration of CreſwelPs annuity was not 
| paid by him, as Rated in the memorial, but by Jenkins ; and that 
Mrs. Williams did not receive ſo much as the ſum ſtated; that 
Samos annuity was not 424, 1os. but gol; that the truſtee 
of Mrs. Williams's rent-charge was not ſtated to be truſſee for 
Sampſon pro tanio; and that the bond and warrant of attorney 


- Were not ſufficieatly deſcribed. 


A ſecond ground of ohen to the "RE WAS, that ſup- 
poling the annuities void, Mrs. Williams ought to have been 
compelled to make good the offer in her anſwer to refund he 
_ purchaſe money with intereſt out of her 1 2 property. 
Another n was 1 n the executors of Creſwell; who 
6 7 mbifted, - 
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inſiſted; that if the deed of 178 1 was void, the original bandes 1793. 
to Ardeſoif and Dubourg did not paſs by it, but continued in 
them; and that Cre/well, n ag * n = 8 55 * 1 2 


in their N Mens Tal | 7 N F341 | D. 
. SSA . 
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Solicitor a Ke) Mr. Hull 5 ** ie 1 8 Bor ron 


V. 


It is not important to this queſtion, whether the bond and Wusun. 

warrant of attorney are ſufficiently deſeribed in the memorial, 

or not; for it is now determined, that though there is not a cor- 
rect memorial of a collateral ſecurity; that will not affect thoſe 
inſtruments, of which a correct memorial is regiſtered. That is 
now ſettled by tue whole current of caſes, though —  : 4 
the early caſes upon this act the contrary was held. The laſt 
caſes are Hopkins v. Waller and Ex parte Che/ler 4 Term R. B. R. 
463, 694. The deed muſt be avoided by the memorial of the 
deed itſelf. - Suppoſe a collateral ſecurity was taken afterwards; 
could it be argued, that the annuity was good for part of the, 

time and bad for the ret? The act does not ſay, that if there 05 
is an incorrect memorial of one out of twenty deeds, all are to pe 
be void; but only, that ſuch N, of WAR. there 1 is not a cor- 
rect memorial, ſhall be void. 

1 een a 2 its nt Wi n 

Taru eee 1 FEE. = 
Abe laſt caſe, that I eee which: en ad 1 Wye | 

iden was a determination after argument, that the warrant 
of attorney not being diſtinctly ſet out vitiated the whole me- 
morial (6). Suppoſe an annuity ſecured on land, and that the 
bond was omitted, could you have proceeded upon the inden- 
ture? All the different inſtruments compoſing the ſecurity make 
but one ſecurity. What is quoted as the opinion of the Court of 
King's Bench is quite new to me. I take it, nothing more could 
have been decided there, but that the Court ſet aſide the pro- 
ceeding, There is no caſe in a court of law, in which the order 
goes farther upon the motion made; which is to ſet aſide either 
the judgment or execution; conſequently - upon either the judg- 
ment of the Court is, that the inſtrument goes for nothing: but 
upon an application of that kind under the 9 act the court . 
of BY does not order it to be delivered up. 
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„ bene 1 Chancery, 
1703 . in the Court of As and 


—— this Court after ſome confideration came to what 1 take to have 


"Donn of been the opinion of the other Courts, and am fire was that of 


5 v. . the Court of Common Pleas. But there is another objection from 
1 1 the advantage, this annuitant was to have as poundage upon ad- 
. vancement of the rent- charge, he was to receive. His annuity 
Warna by that Was 50ʃ. inſtead of 424. Io. Fas OA 4 


n e 


"For the Execulors of Sampſon. l & i N and 


Upon the other point, when the Court ata verpetaal ic in- 
junction againſt the executors, that ought to have been founded 
upon this at Jeaſt, that they ſhould be repaid. with intereſt what 

was actually advanced, deducting what was received under the 
annuity, according to the offer made by the anſwer. That pay- 
ment ought to have nen for * the decree out of her 
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Leb onisci ben De t ene ee e 
* 2 el the ground of the «Roca n was, that if 


this a annuity was void on account of the defects of the memorial, 
there was no lien at all on the property, Mrs. Williams poſſeſſed. 

| The tranfaction therefore as an aſſigument of her intereſt in 
the rent-charge is totally gone. It is true, the money advanced 
at the time of taking that ſecurity is à debt, and may be reco- 
vered in an action: but money lent to a martied woman can- 
not be ſo recovered; therefore the whole ſecurity being void at 
law, and there being no right at law: to ſac; this Court will not 
relieve. You muſt firſt make out a debt at law. If you can 
eſtabliſſi it at law, this Court will give acoets to hong fund. You | 
muk bring rem WWI N whe * 5 


a e "ts is i 


. money is lent to a married woman having ſeparate eftate 
tat) Is a e for u bill in N may be wed. 
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- Where. a married woran has charged her ſe parate eftate, a 
al court of equity as againſt the truſtee will help you to recover 
RI: ind 1s there ny HY: w 9 has * incurred by 2 
„ e > 1 married 
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Bier v. Kennedy goes no fitter) han this; that a woman 
haying: Te en. _ My her Wan bind that 
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Ah whole em money vie > age > was PEE in bank 
* a8 ſtated; though at the execution ſome of them were 
Changed in order o pay the broken; ſums. Criſurll had nothing 
to do with-the bargain for dividing the money. It is doubt- 
al, whether the aſſignment of an auauity requires any memo- 
rial; though the Gurt of Common Pleas did Abit gb Row 
ee A Lean 
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aſſignment of an Eng is not to be regiſtered. Is it not a 


. deed, whereby an Annuity Med for one or more lives? 
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1 allignments | by raft a and Dulpurg ow * . 
between this caſe and Sampſon's. „ The original annuities to them 


are good; and if the deed of 3781 is an abſolute nullity, that 
Void deed could not * their intereſts, which ſtill continue 


N 2 

| 3 3 They icertdinly had a lien; Mrs; Williams cold not 
SE — have got rid of; and if they had been defendants inftead of 
_ „ Crefwell, the Court would have paid them the avrears in ele- 
„ rence to her. A covenant to pay out of a particular fund gives 
Wildau. alien upon the fund ; Legard v. Hodges 3 Bro. C. CG. £31 and ante 
. 477. Therefore the objection, that there is no ſpecifick 
Pn not apply to this caſe. If this annuity is void, the. exe. 

| cutrix is entitled to call on Ardęſoif and Dubourg to let her make 
uſe of their names. She has actually filed a bill; and ſhe muſt 
make them co-plaintiffs or inſt on her right ann Ns 


a (Hem AI Jn their * 


£25 TV INT TP. 
0 01K 10043) „ 
wt to ihe hee 8 no > doubt. in W e 5 to 
return the purchaſe money with intereſt. . As it is determined 
at law, chat the party ſhall recover the money paid, if the an- 
nuity is defeated, it ſeems to follow, that where the only right | 
1 the annuity is equitable, as in this inſtance, and the court of 
equity * decides againſt” the fale of that annuity, the Court will 
compel the party to return the money.” Aw thetaſe of ufury 
though the inſtrument is void at law, the Court will not deliver 
it up, unleſs the party pays what is fairh due. This, though 
not exactly that cafe, is the ſame in principle. In at interplead- 
ing bill the deſendants are conſidered a8 plaintifs. They are 
neceſſarily brought here to conteſt their equitable rights in this 
Court, and cannot ſucceed in taking the fund out of Court with- 
out firſt doing equity. It is too late nom to contend, that a 
married woman cannot charge her ſeparate property either 
with or without her hufband; Hulme: v. Tenant 1 Bro: C. C. 16, 
*Pybus v. Smith 3 Bro. C. C. 340, (e Norton v. Turyill 2 5 
Ni i. prove, that her ſeparate property” is liable to her 
bond debts. Tt is impoſſible to recover againſt her by action at 
law; Gilchriſt v. Brown-q Term Rep. B. R. 766. Where n woman 
ſeparated: from her huſband has à ſeparate maintenance, and 
contracts debts ſubſequent to that ſeparation ; and maintenance, 
ſhe can be ſued; but it muſt be ſeparate property from the 
-huſband in conſequence of the ſeparation; and, the queſtion, 
whether ſeparation..and maintenance, unleſs ſecured by: deed, 
will make her:a eme ſole, is no ſub Judice. -. Here ge % 
Aena e but the Huſband yes abroad. 
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cas in x Chancery. 145. 


veer tor, RS 
Lord CH | Mu 


No doubt che is liable i in reſpect of any other garnet pro- — 
perty from any other quarter: There have been many actions dean 
of that kind lately againſt Lady — The Court of Com- 8 
mon Pleas held, that where an action is brought againſt a Wo- Hen er 
man apart from her huſband, but not ſeparated by deed or ſen- Bouron,, 
tence, it could not be. maintained merely upon the form, be- wict,ns. 
cauſe the huſba not a party: but where they are © ſeparated A mths 
by deed. or fenteffce, the huſband need not be a party.” That ob- 1 1 2 4-77 
jection in the Court of King's Bench goes only upon the wife ter, ja repeat Ml 
being ſued as a a feme ſole without her bufband. The action is of anz ſepa- | 


rate propert 
brought- againſt the huſband. and wife: and the ne 18 — „ WE 
| e = ps property of the my pet e ee if they 
c 25} are ſeparated | 
1 deed or 
Ara Contr Mr. Harding and Mr. | Graham in in ſupport ſentence = 
gotcha = not be a party | 
to the action; 
As to Senbſer: annuity, if, one inftrument i is 553 the bete is de muſt if 


they are not 


bad. That is the neceflaty conſequence of the 8 The di- » ſe . 
rections of the act are by no means performed. The policy of age mw 
it was in having the detail fet forth to give courts of Juſtice as 
well as the parties an opportunity of examining. each deed; and 
it is too fine t6 Ny, the word © fuck” means only, that the par- 
ticular deed ſhall be void, and all the others have their full 
effect. The meaning of that word 4s every inſtrument relat- 
ing to that ſecurity... Gram v. Foley cannot poſſihly ſtand ac- 
Lording to What is now ipfiſted on. The aſhgnment was 
not regiſtered : but execution Was ſued out. Upon application 
to ſet It alide the Court was unanimouſly of opinion, that it 
was void, becauſe the affignment was not regiſtered, In Downs 
v. Parkhut/t in the Court of Common Pleas 15th June 1782 the 
memorial did contain the warrant of attorney: but it was 


Without date: the Court held the date neceſſary; and the 
whole antiuny was ſet alide. RIGS; | | 


_ fy + 


As to CrefwelPs atinbity he was nn not for an 1 77 5 

ment, but a grant of an annuity; for the three prior annuities 

were aſſigued in order to make a grant of the whole rent- 

charge, out of that to take a new annuity. of 2507. a year. 

But an aſſignment is a grant within the act. In the policy 

of the thing there is no difference. The miſchief i is the ſame. 
Vor. II. "EY Oy I En _ Suppoſe 
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Sites in n ; 


I an aſſignment of ſtock on a grant of an annuity: but 
that the dividends are not equal to the annuity: that is par- 
tially an aſſignment of dividends: but it is ſubſtantially within 
the act. They have not made a memorial of this as an aſſign. 
ment. Either it is a grant, Which they will not admit, or if not, 

if the caſe in the Common © Pleas is right, in which the whole 
Court concurred in holding an aſſignment to be within the act, 
it is bad, becauſe the memorial is not according to the true 
effect, nature, and quality, of the deed.  Acegrding to the act 
the memorial muſt contain the fact, who actually paid the 
money, and upon Whoſe behalf it was paid. The reaſon of 
that is, that the real perſon, who advanced the money, ſhould 
be held out as the true dealer in the annuity. Creſwell was 


not even preſent, when Jenkins paid the money, I admit on 
_ + his behalf. In the whole tranſaction there is that ſpeeies of 


fraud, againſt which the act meant to-provide. The demands 


mamaade on her at the time are of this nature: She was obliged 
do pay the expences of the tranſaction; though in all other 
caſes they fall on the purchaſer, The act WAS levelled againſt 
exorbitant: commiſſion. and demands. Even if Mrs. Williams 


had offered thoſe terms voluntarily without any diſtreſs, the 


truth of the caſe ought to appear in the memorial. The 
memorial mentions the payment of theſe ſums, as they could not 
have been paid; nor was the ſum paid to her, which. is ſtated 
in the memorial. The executrix cannot have any advantage 
from the annuities of Ardeſoif.and Dubaurg. There was an end 
- of thole annuities, - -when they and the rent-charge of .300/..a 
year became veſted in, Creſwell. By a fort, of merger. they 


were confaunded with that grant. If it was intended, that 


they ſhould, be kept alive, the. truſt would have been ſuch as 
to keep them alive. The grant to Creſwell was intended to be 
leſs beneficial than the prior grants; for. it has not that pro- 
viſion contained in them, that the grantee ſhall have a propor- 
tionable part of the annuity between the laſt day of payment 
and the death of the grantor. A ſpecial provifion was ne- 
ceflary for that; the demands therefore would have been dif- 
ferent. As to the lien, Legard v. Hedges does not reſemble 
| this; and.Qt. f is. no before the; Court for a rehearing... 
* . 
The next gusſtion 18, r this money, is oda to: . | 
good the purchaſe money with intereſt; . hath Mrs. Williams 
| 9 4 | 15 


£ bt | 
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Cates in "Chancery. 


is entitled to judgment as to the annuity without doing what 


is called equity by permitting the annuitants to take the pur- 
* chaſe money with intereſt. She ſays, ſhe was impoſed upon; 


aud as they would not take her offer, they ſhall not now have 


it. There is no general equity independant of that offer. There 


is no affignment of this fund; for what purports to be an 


aſſigument of it is void. I admit, that a perſon ſeeking equity 
muſt do it: but that cannot apply in this inftance ; for Mrs. 
Williams does not come here voluntarily as a plaintiff. The 
defendants in an interpleading bull are plaintiffs to certain pur- 


poſes; but not to the: extent argned. She is brought here 
againſt her will. The» defendauts are to ſtand upon their own 


ſtrength. If ſhe had a mere equity upon this contract, ſhe 


could not have ſued on that without coming under thoſe 


before the Court, and the caute to 
the Court to conſider him ſatisfied 


terms: hut at law they would not be impoſed; che Court would 
not aſſume a lien upon à particular fund; nor will this Court. 


The Duke of Bolton is the plaintiff, and muſt bring all parties 


Sik any deciſion, the Court 
makes between theſe parties, Unleſs the other defendants make 
out, that the fund is veſted in them, the Court muſt take it to be 
veſted in the original grantee Mrs. Williams. If the plaintiff in 


an interpleading bill is. ſatisfied, the Court will not raiſe ſuch 


points between the defendants. | If ſhe. is to be taken to all Pur- 
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1793. 
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Dvxs of 

Bor row 

PAS... | 
Wituians.” 


WitLians./ 


a hearing. He authoriſes 


poles as a feme/ole, yet unleſs ſhe. is to be conſidered to all purpoſes | 


. plaintiff in this caule, there, is nothing to ſuſtain the equity. 


If ſhe had gone to law upon the act to impeach the judgment, 
ſuppoſing there had been one, and her truflee had with notice 


of their claim paid the annuity to her, the repreſentatives 


could not have iufiſted in this Cougr, that the truſtee ſhould 
pay the purchaſe money. In Stratton v. Ra/lall 2 Term Rep. 


B. R. 366 the negligence in not . regiſtering made the an- 


nuitant loſe the purchaſe money. As to Hulme v. Tenant and 


Norton v. Turwill, the firſt does not go the length of this. There 
the wife had executed the very inſtrument, the execution of 


which was required by her power. She made the obligee in 
the bond her appointee under the power, and therefore gave 
the equitable title. It requires much attention to ſee, that 
Nortou v. Turvill can; have any application to this caſe. There 


the huſband was made a party; and there was a charge, that he 


had als the . effects of the wife: hut the misfor- 
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==. — it - Chanrevy: 
| 1793. tub of dub cite and Grigby v. cr 15 84 is, that the eaſt 
— not appear: if that appeared, the act done might turn out 
. to be the very act her per called for. 'Thie principle to guide 
| „ this caſe is, that it was their on fault, that the annuities were 
EE not made efſfectusl. Then the queſtion is did ſhe enter into 
e any contract, that had the leaſt referenee to her ſeparate eſtate? 
Warns It is a contract for money lent and advanced, that the law raiſes 
out of ſubſequent tranſactions. Have they then any lien on 
this fund? Suppoſe ſhe had another annuity frem the Duke; 
could the Court lay hold of that? But if they are entitled to 
this purchaſe money at ally they have a remedy. at law; for 1 upon 
dhe caſe proved ſhe is à ſenm foe with ſeparate eſtate; and her 
hufband is proved to have been abroad for rg years: In Corbett 
v. Nelnitæ L Term Rep. B. Ri-g/ Lord Mansfield gives the princi- 
ple this extenſion, that a marti ied woman having ſeparate eſtate, 
and dealing with that, is liable. At the laſt fittings that point 
was doubted by Lord Neun. I believe, it has not yet been ar- 
gued: but the laſt authority, as I have ſtated; and I do not 
think; that when it comes en be e 1 


a n — rieb Ye no S eberlüiag 15 
ment; hut might. be put an end to; aud if his annuity was 
Put an end to; AI the charge as 4 eitipenfAtion - Ter his trou- 
ble in recetving and pay ing over her rent - charge would ſubfiſt 
as +4 Collateral aud drftinet matter. Im 8 Term Nep. B. R. 9. 
there is Another cafe to the fame effect as ex paris C heſler; in 
Won” which upon the application as tö one of the ſecurities Lord 
ech ſaid," the parties were well off; as they 11 8 ſeveral 
* |: others The reſt therefove were conſidered good. | 


* 


As to Creel, the. objection, that the: money was pat by | 
Jenkins, would extend to the cafe of a mere ſervant ſent with 
the caſh from the banker's; aid in that-caſe, it might as well -- 
be objected, that the ſervant's name was not mentioned. Jenkins 
was only agent; and there is n doubt, that Cy e advanced 
the money. The © meaning of the act is, that the real party 
| ſhould appear, not that the name of .a ſecvant, who took the 
caſh from a bauker's, anuſt be inſerted. Ne perſon was - 

ſent for Creſwell; when that payment was made to uu“. 
four was concerned for Ardeſoif, WO <oncurted with as in 
that demand, and would not execute, till it was paid. Palmer 
Was the e whom Os choſe 0 e, to ſee, that 


* 5 bis 


unten un Chaneery. 5 = 
bla 3 The payment to him oomes · only to this. n 9 
thut one of the terms of their agreement was, that the expence — 


of preparing ne conveyance-of the annuity ſhould come out of Dux: of 
Bor von 
the purchaſe money. That is not Se r 2 the — 
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Thane i is no evidence of that bargain : but the edition was 
f on at the time efiexecution. 


| * 


There is no evidence one way or other. The payment bs 
bank- notes 28580 * 8 


Lord CHANCELLOR. 9 
„ ²³¹¹1¹² 0 a © * 1» # 
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Re. 85 W 
II there is no objection to the annuities of Aradefoif and Du- 
bourg, what is Wee of them, ſuppoſing the deed to Creſuell 
void. They cannot be made void by that deed, becauſe that 
is void. This decree in effect ſays though that deed ſhall have 
no effect to make good Creſwuell's annuity, yet it ſhall to deſtroy 
[the others. That they are not parties, is no objeftion; the 
Cauſe ſhould have ſtood over for that, if neceſſary. That can- 
not give the right to Mrs. Williams. The only legal eſtate is 


in Lato the truſtee. The rights of Mrs. Williams and all the 4 575 1 
other parties are equitable. | 1 r | 


| Then the queſtion is, upon what terms ſhe is entitled on the 1 ah | 
ground of the aſſignment being void. In Stratton v. Raftall al! 
the Gourt agreed, the action might be maintained againſt the Þ 
principal; and Mr. Juſtice Ae thought, it might alſo «+ 
againſt the ſecurity: but the other Judges differed from him 
as to that. If Mrs. Williams was not married, the remedy would 
be an action for money had and received. The only fituation, | 
in which the Court can view her here, is as a married woman 


Ye oo _ having "4 £8 


3 Caſes | in eine: 


1795. having n to her ſeparate uſe, and therefore as liable 5 
> * within Peacock v. Monk, and Hulme v. Tenant. A court of law 


* has not yet determined, whether an action will lie upon a bond 


dane, gant a married woman as to her ſeparate property. The 


; WiLLIAns. | 
Doss of Only way, in which it is poſſible to compel a woman under 


N that deſcription to pay her debts, is by coming to equity, and 


* Wituians. ſaying, that on faith of her ſeparate eſtate ſhe is indebted to 
—» the plaintiff either upon ſample contract or in any other way, 
and that fWnd ought to be applied to that debt as the only 
means of ſatisfaction. Suppoſe ſhe had fimply borrowed the 
money in confidence of this ſeparate property, the creditor 


would have had a right in ſome way to have repayment; and 


the only means would have been by coming into equity. The 

caſe of a wife living apart from her huſband is different: there 

the huſband has made her a feme ſolt. Where a wife filed a bill 

4 with her huſband ſtating her defire, that her ſeparate property 
8 - ſhould be applied to his debts, the objection was, that her huſ- 
1 band was à party; if not, there could have been no doubt: but 
the Court held her bound upon this ground, that a married 
woman is as to ſeparate property, to all purpoſes a ſeme ſole - 
but that property is to be made liable in a Court of Equity 


"Lord CHANCELLOR. : Sr, eee 


V In all thoſe caſes the married woman gave 2 5 ty 
be with her huſband.” The Court conſiders it as operating as an 


Where there appointment of her ſeparate property. Where there is an aſ- 
bent bu ſignment of her property in che hands of truſtees, the perſon 


ment by a 


dad 2 having the right will come here for execution of the truſt: but 
8 
ſeparate pro- Can a general creditor vf a married woman come here to have 


perty-in tg his debt ſatisfied out of that property? If that was the doctrine 


tees, theaſlig- of the Court, it would have occurred many times. In caſe of 
nee may come 


for execu- ſeparation the creditor would come into this Court directly 
tion of the againſt the truſtees to eftabliſh"the demand in a Court of F quity 


uſt for b 
difpebtion by! intead-of going to law. Upon this caſe Mrs. Williams is in 


A ee the ſituation of a Femme Hole She is ſo ſtated upon the pleadings 


ee and the deeds, that ſhe is a married woman entitled to an an- 
8 ditor cannot nuity; and her hufband abroad. Any tradeſman might bring 
. and an action agaifſt her. Her diſpofition is valid to the extent of 


2 Pes. her power: but does that make her general dealings the ſub- 
ea out o 
that property: Jeet of a ſuit in equity, Where * law Yor not entitle them to 


vt 4 5 eee eee 


_—_— 


Caſes in Chancery. . 


er 1 121 a new head of equity to ſay, © I have d ealt, a " "8p 753. 
« the law will not permit; therefore relieve 1 me, becauſe I can- — 


e 


« not be relieved at law.” ö F Ds «f 
. Aae ü rye  WitLians, 
Reply. Dont of 


It has not long been held, that an aſſumpſit will lie in theſe W 
caſes for the purchaſe- money upon the annuity being defeated. Wiüliaus. 
It is on the ground, that the conſideration failing an equitable 

right immediately n Mrs. Williams inſiſting, that the an- 
nuity is void, gives an equitable right to the conſideration. It 
cannot be diſtinguiſhed from the caſes of uſurious contracts. 
The inſtrument is void in law in that caſe : but the Court will 
not even give a diſcovery unleſs on terms of refunding the mo- 
ney advanced: So in the caſe of a bargain and ſale void for 
want of enrolment. 1 | 
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Lord CHANCELLOR. | 1 
2 Court in that caſe would decree. a conveyance. 


Yes. It 55 the ſame W it is void for Had or on any 
other ground. Nothing but ſeparate maintenance from the huſ- 
band. diſcharges bim, and makes the wife liable. If ſeparate 


property from any other quarter will have Une effect, all thoſe 
gifts wall be in _ 985 to 306 e fry 


. | Nee 
1 OILY # hes — * 8 


1 CHANCELLOR. | 


4 Through the courſe of theſe: ae 3 1 8 - paid great 
attention to the arguments from the reſpect, I ſhall always pay 
to the opinion of, Counſel, I have had no doubt in my own 
mind, that the decree is right. Theſe bills are bills of in- 
terpleader brought by the Duke of Bolton, whoſe eſtate is 
charged with a legal rent-charge veſted. in Law as truſtee 
for Mrs. Williams for her ſeparate uſe by the late Duke. The 

_ tubje therefore, that makes it neceſſary for the plaintiff to come 

bere is equitable eſtate certainly : but when that propoſition is 

fiated, all, that remains, is perfectly legal. All the queſtions, 
that were debated, are ſtrictly legal. The ſubject matter of 
the ſuit is an equitable intereſt! in the Dake to come here, as 

N v8 to be called on by Mrs. * as u gue , 


- Shed 


. 
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Warkians. 


and alſo by. the N N to — the , has * aſſignments, 
thoſe perſons ſetting up claims againft her, and each part) 
calling on the Duke not to pay the other. | It is neceſſary for 
him in that fituation to..come. here to determine, whether her 
aſſignments are ſuch, as ought to prevent her from receiving that, 
to which otherwiſe ſhe is clearly entitled. The poſition, in 
which his right puts the parties, 1s, that as plaintiffs they muſt 


wake out their caſe to entitle themſelves to receive this pro- 
perty. Mrs. Mallianib's caſe is ſoon made out; for by the truſts 


of the deed, i no other perſon is entitled to the growing pay- 


ments, ſhe is. The repreſentatives of Cre/avel] claim under a 


ſuppoſed purchaſe of 280. a year in 17813 to which Mrs. Lil. 
liams and others are parties. He claims upon it as a fair an- 
nuity; and ſo by law is obliged to ſupport the grant of that 


annuity to bring it into action either in equity or at la hy hav- 


ing complied with the conditions, which the law has impoſed, 


and muſt therefore ſhew a due memorial regiſtered. The me- 


morial Rates the tranſaction very ſhortly and conciſely by re- 


cital of the indenture of 178 T, and of the parties, by which it 
is witneſſed, that Mrs. Villiame, in conſideration of 11261“. 75. 


paid to Ardeſeif, and 53441. paid: to. Dubourg, both which ſums 


were paid by the order of Mrs. M illiame, and df 339 13 paid 


40 — which ſums make the ſum of 2000/. and were paid by 


Canal! in notes of the Bank of Eugland, did grant an annuity 


ef apa, Sc. There is a clear objection on the ſtatute, which 
requires for a very neceſſary punpoſe, that the memorial mal 


ſet forth the conſideration fully and truly, and by whom, and 
on whoſe behalf, that conſideration was paid. I do not agree 


With the argument, that the omiſſion of the actual mode, in 


Which the payment vas made, is mere matter of cireumſtance. 
-Circumftances of as little moment, as the names of the wit- 


meſſes, Ae, are required in other parts of the act. The object 


of the legiſlature was, that the Whole tranſaction, the names of 
allthe parties concerned, of hom inquiry might be made, or 
who might be called on 'as witneffes, ſhould be inſerted. The 
real tranſaction ſeems to have been this. There were three 
prior annnities granted lefs advantageous than this to Creſauell. 


Thoſe annuities-were to be in truth purchaſed by Creſavell, and 


confirmed by Mrs. M illiams in confideration of his advancing a 
-farther-ſum to her, than had formed the conſideration of them. 
Therefore the deed contains affignments by #rdeferf of his inte- 


reſt, and by.Dubourg of his, and a farther aſſignment by her 


. Cam * —— 125 e 
of the relic urge of 3000. to produce one cone iht 1793 3 
of 280k The manner, in which the conſideration appears to — 
have been paid, in fact was, that Aragſoif was paid all, that he Voce 
claimed ; Fo was Dubaurg ; but Mrs. Williams inſtead of being 8 
paid the ſum of 339“. 13s. Rated to have been paid to her re- 505 ve 
ceived bokiefieially a much leſs ſum ; 80⁴. having been at the Boyrok 
time diflipated in the expences by the ayment to Powell, 184. willi. 
being paid to Balfour, and 317, 10s. to Palmer upon a bill then | 
produced. There is no evidence of any terms of the agreement 85 Ns 
with Creſwell except what the deed indicates. That indicates, 
that the 20007. was to be paid for the benefit of Mrs. Mills, 
as 1 have ſtated. The memorial ſays, it was fo paid. Is it poſ- 
{ible upon inſpection of the memorial to conceive, that there 
exiſted three prior annuities, the purchaſe of which was the 
conſideration of the deed, or to conceive, upon what ground 
_ thoſe payments were made? Inſtead of heing truly it is falſely 
ſet forth. The money was not in truth paid hy Crefwelk but 
by an agent, whoſe name ought to have been Fg forth. It 
| ould have ſtated, that it was paid by Jenkins, and on behalf 
of Creſwell. . If this can ſtand, it would be neceſſary immedi - 
ately to repeal the act; ſor the conſequence will be, that the 
memorial, which, it is obvious, ſhould ferve as a check on theſe 
tranſactions, would he a coyer to them, and would be deemed 
to give additional validity inftead of checking them and bring- 
ing all the circumſtances to light. Beſides this another clauſe 
in the ſtatute is directly applicable. The original agreement . 
We know nothing of but from the deed itſelf. How has that 
ſum of zoo. been paid to her uſe? Juſt at the time, at the 
the moment, the money was paying, Palmer brings his bill. 2 
There is no evidence at all, that it was part of the agreement, 
that Creſwel?s attorney ſhould be paid by her. On inſpecting 
the bill the charges ſeem proper: but they are againſt Creſwell. 
In the courſe of this buſineſs the money, he has received, is to 
the uſe of Creſwell. Though that ſum cannot be ſaid to be li- 
terally retained by Creſwell, yet it was deducted out of the ſum, 
which upon the face of the tranſaction has all to be applied to 
her uſe. Suppoſe it fair, and that there was no ſudden impo- 
fition, but that it was part of the agreement, it ought to be 
ſtated; for inftead of receiving 2000. there is a deduction of 
what in the ordinary courſe of the tranſaction would fall on 
 Crefavell, Therefore the propofition in the decree is true, that 
the deed 3 is void for want of een of a proper memorial. 


TON 


vol., II. | 9. EE Re 6+ £2, 1 / 


Rs”; 


xn 122 in .Chaveviy: > 
| 1793. "a to > Sampſon 8 annuity, the memorial deſcribes it as 42d: Los. ' 


'—— There was a collateral ſecurity by hond and warrant of attorney 


\ Porn of of Biadly. They are mentioned in the memorial; but ſo de. 
. fectively, that it is no memorial at all. It has been faid, that 
—_ the Court of King's. Bench had ſuppoſed, that if there is a de- 
Bor ren fect in one. inſtrument, that will make only that particular de- 


. fective inſtrument void, Hut that all the others might be uſed. 


Wirkiane | 
The quotations: from the Court of King's Bench turn out here 


Juſt as they uſed in the . Court of Common Pleas. They-never 
2 ſtand an inquiry from the Court itſelf, I am nom informed, 
N that mo ſuch idea was entertained by that Court. The Courts 


2 will on of common law, which will upon their general juriſdiction en- 
-  -Juriſdiion ter into the validity of the warrant of attorney or judgment 


3 Ade ard upon motion (d), in the particular application under the act 


5 2 will only ſet aſide the judgment, or execution, or vacate the 


; judgment-on warrant of attorney: but the, juriſdiction does not extend to 


. 22 ordering the bond to be delivered up; and if ever dene, it has 
plication un- been, done inadvertently. The firſt clauſe of the ſtatute is that, 


88 — which directs, that a memorial Thall be enrolled of every deed, 
bet aide hond, instrument, or other aſſurance, by which any annuity 


the judgment 
or execution ſhall be, granted. It is difficult to put it in more expreſs terms, 


Or warrant 2 


nap mana WAY than that: it ſhall. contain them. All the different parts, the 


b rang 4 bond, warrant of attorney, the bond from the ſurety, all make 


up- but one aſſurance. The object is, that the aſſurancè and all the 
component parts ſhall be ſet forth; therefore the expreſſion is 
uſed clearly enough; and a- memorial, that does not contain 
every deed, bond, inſtrument, or other aſſurance, is not va- 
- The gend lid within the act. It proceeds to ſay, that otherwiſe every 


"ſuch" PF ſuch deed, bond, inflcument, or other aſſurance, by which an | 
the dandy - annuity is granted, ſhall be null and. void to all intents and pur- 


outro poſes. The word. <<. < fuck” means every one, by which an an- 


&c. by which nuity is granted, and can refer to nothing elſe. The other con- 
an annuity is 


graced, ang ſtruction- will- not. agree with either the common, Jegal, or Ari 


does not refe 
9 grammatical ſenſe of the words. Upon that conſtruction for 


inſtrument de- ( e767.” YOU. maſt ſubſtitute *.each;” They are not to be taken 
n /ingulalim, but, collectively; and otherwiſe the. act would be 


ed in the me- 
moxial, defeated. - Suppoſe the aſſurance was bond, warrant,. and judg- 
ment, and that the bond was. defectively ſet forth; ſhall you 
ſay, the hond:is bad, but the judgment good, and- ought to be 
executed without the bond to ſupport it? Suppoſe it had been 
8 money in the funds, and. that the. bond. was ä would 


nr 


9 », 


| 7 gh 4 
9 „ 0 See Team Rep. B: R. wit ay thecgaſes> cited, n. 25 ut 
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Caſes: in here. + I, 
| 700 a mat was void, but the demiſe was to 935 The plea 1998. Fo 


to any of. thele inſtruments would be, that the memorial was 
not good of the whole; and though. the Court will not proteed | Dvxs of 


farther, than the application requires, yet there is no doubt in 700 5 __ 
that Court, or any other, that the conſequence | of the defect Wirzians. 
affects all the parts of the tranſaction, becauſe all axe to be taken deen 5 
together, and cannot be ſevered ſo as to give effect to one. But | 
it is unneceflary as to this annuity to go ſo far; for his real 
annuity is 50. a year, not 42 10s.; for having acquired the 
whole intereſt in the rent- charge of 300 a year, which he muſt 
hold as long as his annuity, he will receive 71. TOs. as an allow-.. {230 
ance of 6d. in the pound for trouble. It is ridiculous to . e 9 9 
poſe, be was to receive the 250/. a year payable to other par- N 
ties, and that ſhe was to F him for that. I. is a mere in 75 


ee . 5 . | 5 
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In conſequence. of both annuities - boltis void it is con- 
tended, that this Court having poſſeſſion of a fund ariſing 
out of the eſtate in equity belonging to Mrs. Williams ought 
to proyide for ſatisfaction of the debt, ſhe will owe to theſe 
perſons in reſpect of the money advanced to her. The annui- 
ties being void, the annuitants cannot recover. All the inſtru- 
ments are void. But they have paid her a fum of money ; 
and it is ſaid, actions have been brought, where annuities 
were ſet aſide, for the money really advanced; and that _ | 
that ſuppoſition theſe parties will have a right to recover: 8 
but what they are to recover will“ be matter of inquiry in | 
that action. They will he able to effect it at law, or not. If . 
they can, 1 have no right, to make her, becauſe the Duke of i 
Bollan is anxious to know, to whom he ſhall pay this annuity, 
and it turns out to be her's, pay à general creditor, becauſe 1 
_ Had a ſum here, that is her property. She does not come for 
relief as a Plaintiff. She is neceſſarily brought here to abide the 
event-of the inquiry into the legal objections to the annuities 
of the other parties. If they are liable to legal objections, I can 
make no decree againft her, I might as well make her pay 
a ſum. of money for goods ſold and delivered upon the ſuppoſi- 
tion, that they might recover. I am not fure, what they will 
recover. I am clear, the whole ſet up as a demand by Creſwell | 
will not Ke recovered; Palmer's bill muſt undoubtedly be de- Expence of 
ducted. Perhaps in ſome other reſpects ſhe would not be gn, "the 
chargeable for more-than the real amount of the money receiv- 1 
ed. But. upon the ſuppoſition, that they are not able to make Aipulation. 


beter in Chatietty. 


| 1793. 850 at Jaw their definite againſt her, what equity ariſes? If 
>> they fail at law, it muſt be on the ground, that the contracts 
Durs ef are void at law, that the advancement of this money to à mar. 
| - he ried woman cannot be the ſabje&t of a ſuit at law. I do not 
0 Wicrans, fay, it will be fo : but if they fall, that maſt be the ground. 
12 Would a Court of Equity make good againſt a married woman 
F a contract bad at law, becauſe incapable of producing at action 
- _ ._ ©» © © againſt her? 1 ſhould confider much; before I. would advance 
r remedy farther, than the law gives it againſt a married 
good againſt woman. But have I a right at all to enter into the confidera. 
TE OY tion of that queſtion? Unleſs the parties here can make out a 
be. - » © lien 1 have only to make the plaintiff ſafe by telling him, he 
dot be ſued at cannot pay to the annuitants. The neceffary confequence is, the 
. _ payment muſt be made to Mrs. }7Hiams. I have no right to 
ſtop her from receiving it, leaving it open to what they "can do 
- againſt her. I finiſh this cauſe by ſaying, they have mo right 
ner any lien upon it, but are only general creditors of her. But 
it was preſſed for Creſwell-that having taken thoſe annuities from 
Ardgſoif and Duboung, and there being no objection to them, 
he has a right to Land in their place, and their lien if any is 
available to him. Whatever may be the condition of thoſe an- 
-nuities, as to which no inquiry has been directed, it is clear, 
uno perſon can claim in right of another grantee of an annuity 
without having that derived to him under a proper memorial 
regiſtered of that aſſgnment being made; for it muſt appear 
wy the regiſtry, who is thereal owner and beneficially entitled 
to the annuity. The defect therefore of the memorial deſtroys 
his claim. in their right; for he has not ſhewn it tranſmitted 
to him by any ſecurity, the law allows, I vannot make a decree, 
that they having received the money ſhould. make good. con- 
veyances to him; certainly not upon this bill. If it ſtood over, 
A could not; for I ſhould direct aſſignments, which the moment 
they were made would be void at law, and might be pleaded 
to; for the law direéts the memorial to be enrolled within 
dtwenty days after the real tranſaction; and this would be a 
Jong time after it. Upon the whole the degree et to be 
e ab-.\ ; th, 0 1 jet | 
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ate Chancery. „ 


* The A General then mentioned Hibbert © V. Rol Non 3 1003. 
'* Bro. C. C. upon 'Lord Hawkſbury's Regiſtry Act 26 Geo, 3. c. 60, way 


in which Lord Thurlow was of opinion, that equity would not Doxr of | 


} OLTON 


| relieve, where the bill of ſale of a ſhip was void by the act for 2 


want bn recital of the certificate of the regiſtry. The Attorney wittins. 


Geras mid, that was compared to the annuity act; and the Va 


argument Was, that the policy of the act precluded relief in W 


equity as well as at law; and the medium of proof was, that 
upon the annuity ut the act PAY an end to it as wer in Mn 
2s at la. \ $17 a : 


GO CREUZE v. HUNTER „ 
ä ” 1993. 
"RY 
(CHARLES ORBY HUNTER was tenant for li] with re- — 2 


mainder to his ſon in tail ſubject to debts by mortgage, an deſt is nt 
annuity to a widow, and other annuities and legacies. The 77d by 
mortgagees took poſſeſſion, and were ſatisfied by receipt of the cannot be 
rents and profits; in conſequence of which a receiver was ap- oo rg 
pointed pending the proceedings in this cauſe. - In 1986 a de-3*® of a peti- 


tion being 


cree was made directing the Maſter to ſtate the priority of the only to carry | 
incumbrances, and to take an account of what was due upon — 4 he F 


them. There was no reſervation of the queſtion of intereſt. decree. 
The Maſter ſtated the priority of the incumbrances, and what Latereſt not 


given from 


was due upon each reſpectively at the date of the report; and the confirms- 


upon farther directiongin 1789 the Maſter was ordered to raife — * 
what was due to thoſe 1 by ſale or mortgage, as mands liqui- 


ſhould be moſt for the benefit of the infant tenant in tail. In bed: ag 


1791 Charks Orby Hunter died; and the money not being. im- ing, intereſt in 


their nature, 


mediately raiſed under the order made on. farther directions, as We t 
| the late Lords Commiſſioners upon petition directed the Maſter 8 a 
to compute intereſt at the rate of 4 per cent. from the confir - dannen 


and annuities 
mation of the report upon what was due in reſpect of the an- were charged 


nutties and legacies (e. The * of this n was to re- N puren N 


the annuities 
verſe that order. FE , + were not paid 
133 8 PS 17, cout of the 
rents and pro- 


(e) 4 52 0 0. FI BN 5 0 * fits, becauſe 


3 * DM 9 Mo poſſeſſion was 


IO . e x taken by 
Vor, . „ * Attorney a mortgagees, 
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1793. 


: 3 . Solicitor Gina Mr. auen, and 11 
e Am in Support of the Order. 


Has... dd obedience had been wy to the order "TY on 
e Ve directions, the money would have been in the pockets 
— 2 of theſe parties, and they might have made intereſt of it. 
fion of a wi- What can be more unjuſt than, where an eſtate ought to have 
, been charged by wiy of mortgage in 1789, to refuſe to con- 

ider it, as if it had been charged in purſuance of the order 
then made on farther directions. Before the Lords Commiſſi- 
oners it was objected, that it was not upon farther directions: 
but the firſt Lord Commiſſioner anſwered, that the whole quel- 
tion aroſe on the order upon farther directions. N 


- 
: N 


Lord CHANCELLOR. | 


Then the cauſe ought to be ſet Joanne * e directions 
The farther directions are not e 15 there N to {Have 
been a Airectian as to intereſt. | 


For * 88 


Computation of intereſt to mortgagees i 18 ages upon ben 

or motion, not upon farther directions. The ground is, that 

the Court having directed a liquidated ſum to be paid, the 

party not paying it is in a ſpecies of default; upon which the 

Court may by a ſummary application under the general liberty 

to apply make an order to effectuate its former order. Whe- 

ther intereſt can be given upon farther directions without a re- 
ſervation of intereſt was agitated in Margerum v. Sandiford be- 

fore Lord Thurlow, who thought, it mas to be on farther di- 
rections, and was improper for a rehearing, becauſe all the caſe 

Was ſubſequent, not prior, to the decree; There are many 

caſes, in which it has been conſidered as the common and or- 
dinary proceeding of the Court to compute intereſt, where 
money has been reported due, and ordered to be paid. That 
Alaſt circumſtance is neceſſary, for without that it is not a com- 
; plete judgment. In Brown v. Barkham 1 F Will. 652 the 
© order of payment was conſidered as the principle, on which 
the idea, that the money reported due ought to carry intereſt 
from the report, was founded. I cite that caſe _ ** what 
| 585 the Chancellor ſaid on-this ſubjett . 


1 


Lord 


cats n Chancery 4 


Lord CHANCELLOR: 7 5 . . 190g. 


He was ſpeaking with regard to a LL 'You do not — 
mean generally, that wherever a ſum of money is decreed, and _ »- 


that 18 SIRE * "7 , that it will carry intereſt. aan 


OS 


9 +». 
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2 the 775 3 | I 
If there has been any delay in e DFO money. The 
Court would direct, if payment was not made in purſuance f 
the order, the Court had pronounced, with regard to the ſum 
liquidated by che report, that intereſt ua be Fes from 


the confirmation a the _ 


Lord CHANCELLOR. F 172 


No doubt in the caſe of a mortgage: but I am unable to ap- In the caſe of _ * 


a mortga 


ply that caſe to that of a fimple contract debt, which does not fir. 


carry intereſt. In the caſe of a mortgage the ground is plain. 1 
The vſtate belongs to the mortgagee: it is forfeited: the owner carriage. 
comes here to redeem: the Court orders payment'on ſuch a day, 921 
and that then he ſhall redeem: he lets that time elapſe: of 
courſe he muſt pay intereſt. It is from the nature of the right 


of the defendant; who is not to part with the eſtate but upon 
being ou every thing due. © Y 


In the ae table of is in 1 Houſe of Lords made by | 
Lord Harcourt he lays it down upon the caſe of Kelly v. Lord 
Bellew generally, that a debt ſhall carry intereſt from the time 
it is reported due, without reference to the caſe of a mortgage. 

That index is Weta frequently by Viner as authority, - 


Lord CHANCELLOR. 


The index to the caſes in the Houſe of Lords 45 n to 
he caſes. One decree by Lord Harcourt will be much better 


\ _— 
4M 
CEA 


"5 authority. There is no doubt, that it is the work of Lord 
4 ans r whom he eng to make that index. 


i 


3 the Order. : 


The caſe is in 1 Bro. P C 202. The 8 difference”; in that e 


caſe, is, that the order was made on . from the order upon 
| | farther | 


8 —[—— xx —„——— — 


bs. Cites in e rk 
#595. farther 3 that intereſt at g per cent. ſhould be com. 
= puted. upon-the whole ſum reported due; though they defired 
ture 78 5 cent. according to the uſage of Ireland, Ta Bir kam v. C/ 
* 
Hynrux. el. 471 the ground taken was the delay in raifing the money 
a bs ſale of the eſtate according to the order made on farther 
directions. The Court there ordered intereſt to be computed 
upon the arrears of intereſt liquidated by the report, not upon 
What was not liquidated; as it would have done, if it had been 
_ « debtin As nature + ay ——— but the delay” was the 
ground.” 


: 


Lord cn EL Lok. 


The ground in that caſe was, that the intereſt upon the = 
reported due againſt the eſtate of Hugh Biokharn the father was 
conſtituted a ſubſtantial debt upon the eſtate of Hugh Bickhan 

the ſon. Therefore if there had been no delay, and if intereſt 

had accrued but for three days, it would haye been the ſame. 

All the intereſt reported due accrued in the life of the ſon. . The 

oel. was the debt of the father. His widow the deviſee 

for life paid intereſt during her life. Aſter her death ſhe made 

' "The obligee in the bond her repreſentative, who brought an 

action upon the hond againſt the ſon as heir. The ſon filed a 

© SY bill for an injunction; and an injunction was granted on his 

allegation, that the repreſentative of the mother had poſſeſſed 

perſonal aſſets, which ought to have been applied. A decree 

2 was made, The ſon after that deeree died. The repreſenta- 

| tive filed a bill for an account of the ſon's debts and for ad- 

miniſtration of his eſtate. ; Under that the order came on; then 

the had a right to infift on the intereſt in arrear; for the i in- 

Junction ſtopped her action. The direction there was, that in- 

tereſt ſhould be computed. at 5 per cent. as to the principal ſum 

of gool., which carried intereſt at 5 per cent, and as to all the 

other ſums reported due at 4 per cent. The ſon by poſſeſſing and 

waſting the father's aſſets made his eſtate. liable to pay all, that 

was a debt of the father; "The deht of the father was the ' prin- 

cipal fam in the bond and the arrear of intereſt. That became 

a ſubſtantial. debt upon the eſtate of the ſon as a groſs ſum, 

| upon which intereſt became due in delay of payment. The in- 

3 | tereſt due from the eſtate of the father would have been reco- 
dere againſtihe'ollate of tho ſon with lere, 


Y 
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£19 For the Order. ET ORs 15 10 r 1793. 
| A ſtrong circumſtance | in ſupport of the order in this cafe is, Caruze 
that the _mortgagees by taking poſſeſſion of the eſtate, and re- 1 7. 
ceiving the rents and profits deprived the annuitants of thoſe 5 
ſams, which if applied in payment of the annuities would have 
preyented this-arrear. Thole rents and profits, by which they ß me”: 
were ſatished, were the rents and profits of the annuitants; _ ö 


who therefore at all events have a right to ſtand in the place 
of thoſe martgagees, and are entitled to that intereſt againſt the 
tenant ig tail; as if the proceeding had been, as it ought, that 
the intereſt only of the mortgages ſhould be kept down during 
the life of the tenant for life, the ſurplus would have been ap- 
plied in paying the annuities. The application of it to the mort- 
gages has made it neceſſary for the annuitants to come here. 
In equity they are become mortgagees of the eſtate. The liqui- | 
dated ſum is a debt conſtituted by the judgment of the Court 
againſt the rea] eſtate. As to the legatees, their legacies were 
charged on the real eſtate in 1734. In Alley v. Pier, 1 Fe 3 
495, Lord Hardwicke ſays, the report being confirmed, tge 
whole ſum ought to carry intereſt, and that it muſt be confi- 
ſidered as a debt by force of the will. In 1 P. Will. 480. it is 
faid, that intereſt of a legacy, when computed by the Maſter, ; 
ſhall carry intereſt. The right of a mortgagee, which is ad- 
anitted, does not depend upon his having the legal eftate, or = 
upon the principle of his right of forecloſure; for it is the ſame = 
with perſons, who have no legal remedy or intereft in the eſtate, 
but can only apply to this Court. Where there is an account 
under a decree for adminiſtration of aſſets, which includes mort- 
gage debts and others, however conhderable the arrears, upon 
the accumulation prior to the report no intereſt is gomputed !: 
but it is computed on the ſum liquidated by the report. That 
is founded on there being a charge upon real eſtate ripened into 
a judgment in a Court of Equity. It has been determined, that 
a charge of ſimple contract debts upon real eftate will axe. my 
them carry intereſt; Car v. Counteſs of Burlington, 1 1 1 I. 228. 
een v. ee 2 1 Will. 26. ES. 
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Surely it 5s not the rule N. pes interef ypon n fimple © con- LES ONE 
truct dez | 
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: * | lik zit is directed by the ar Wut it cannot tbe en 


| Howes 5 being already A charge on the land, the authority of the Court 


than the judgment of a Court to raiſe out of land. A mortgage 


is not wanted to charge the land as to that: but as td legacies 

and debts, which do not ſpecifically: charge the land till ordered, 

ſuch creditors have not the ſame right. as thole, who have a 

f charge by their original contract: the former habe none till 

the judgment of the Court. Upon that Perkyns v. Bayntun 1s 

diſtinguiſhable :. the mortgage creditors had a ſpecifick intereii 

in the land; the others. acquired none till. judgment. A hond 

. creditor, who has got judgment at law, might recover intereſt 

upon principal. and intereſt recovered by that judgment: but 

bhis Court taking upon itſelf the adminiſtration of aflets will not 

permit the creditor ta go on at. law tq get intereſt upon his judg- 

ment. Though all are actors in an account, and may complain 

- of. delay, yet there is a great deal of unavoidable delay in tak- 

+ ing the account. Though intereſt is not reſerved by.the.decrec, 

_ © » the Lords Commiſſioners were Atlas, that. it . 85 be. * 
Ke nn N DW. 
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"You argue upon the feet of a N af RY wi Sata 
carry a Maſter's report farther; for upon 'a judgment at law no 
intereſt ſubfequent to the judgment can be recovered. Vou may 


i eng ele. bring afreſh action upon it as a new caitſe of ſuit : but you 
_ » nd intereſt cannot levy for it, nor charge the land under the Elegit with the 
8 24. cc intermediate intereſt from the date of the judgment. The ob- 


+ can be recs- Jeon, that this is by petition, is upon che ground, that there 


vered: buta © 


freſh action is no reſervation of intereſt in the decree; the object of a peti- 
may be 


. boughfor it, tion being only to earry oh hat is diretted IP the deeree. 


6. 8 E. ze Lie 496; 


- Mr. Mansfield and Mr. Stankey for the Fr 


There is no other eircumſtance ſtated in this petition but the 
1 fince the time of the decree. In Margerum v. Sandiford 
the executor had uſed the teſtator's money in trade, and made 


great profits. There was a. decree for an account; and this groſs | 


_ © - miſconduct appearing on the report intereſt was prayed. *Lord 

T Thurlw adhering to-the old technical rule thought, as there 
e : was no reſervation of intereſt, it could be given only Upon a 
?  rehiaring; ER york it was objected, chat there was no de- 


mand 
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| 1 of no by the bill, nor any ene 1 . 193. 
the right could ariſe. Then upon farther directions the injuſ-. —— 
tice of the caſe was again preſſed upon him, and the abſurdity un.” 
of the rule to refuſe intereſt, when. by the report it appeared Hur. 
proper, and could not appear before; and at laſt the Chancellor . - 
did order it upon farther directions, though intereſt was not 
reſerved. But when the cauſe is cloſed, and no addition is 
to be made by petition, which is only to enforce the decree, E 
bo can the Court on petition make a new decree, and give 

intereſt ?” That caſe does not ſupport it; nor is there any. caſe, 

in which any thing of this kind has been done by petition: . Up- 
on the merits the only caſe is Bickham v. Crofs, which turned 
upon very particular circumſtances; for-thoſe caſes from N Wil. . 
iam were long ago over-ruled in Barwell v. Parker, and Ear! © 

of Bath v. Earl of Bradford, 2 Vef. 63, 3587 (f). A creditor, 
whole deht is liquidated, may apply upon the leaſt delay to 
have the decree executed. Your Lordſhip. gaye leave lately in 
a caſe upon Mr. Righy's affairs to the creditors to carry on the 


decree. The caſe of a legacy was a caſe, of a term, EMS: 47 „ 


e neben TN 
And of an 9 8 5 mortgage... 4 2 


J 
f As to the caſe of a jointreſs,, that was 18 1 lately „ 
in Jeu v. Lord Winterion . It ;was matter for. the decree; e 


and as that has not n * Iwill not er into that * 
tion. F WE» 
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1 f ) Shieley v v. Zan . 1 Bro. C. C. 41. No ſuch wum as is ſtated ng IE + 
H. Williams's report of Car v. Counteſs of Burlington, that the fimple contract debts PC a 
ould carry intereſt, appears in the Regiſter's book. In Maxwell v. Wettenhall no a 

is only a dictum on the ſubject, the point before the Court being as to tbe intereſt e 
- 


legacies: but in Bothontly v. Lord Fairfax 1 P. Will. 334- upon a deviſe for paymen | 
of debts intereſt was given on 1227 contract debts from a year after the teſtator 2 f 4 WV Fra 


deceaſe. Paget | Lot N 9 85 7 
(8) 3 BC. c. ad a ante : Vol. i 1. 4&1. Fats NS . 4 
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Eton | Fhere ate ſeveral didta upon t the e. but no o decide? : 
. | | 


| Lord Credits. 


| When this petition came on beste, it ſlruck me, Git the 
objections made to the order, in Which the Lords Commiſ.- 
Boten had directed intereſt to be computed, were ſo ſtrong both 
upon the form and ſubſtance, that it was impoſſible, it could 
Rand. In reſpect of the objection in point of form, that as in- 
tereſt was not reſerved by the decree, no ſuch order could be 
| made upon petition, upon a diftant recbllection of the practice 
= 1 thought, that if it was not reſerved or given by the decree, it 
| Was matter of rehearing, being a queſtion to be made in the 
' cauſe, and a principal point, whether the Court would direct it, 
| or not. I had taken it to be the ſubject of rehearing, the de- 
cree being incomplete in not having pronounced upon that, 
which makes a ſubſtantial point of the caſe. Iam well ſatisfied 
| wWwoith the authority of Margerum v. Sandiford. I think there can 
Upon farther be no ohjection to giving intereſt upon farther directions after 
1 the report D therefore I ſhould not for want of that circum- 
add to the de- ſtance in the decree think it neceſſary to turn them round to a 


eree, and may 


therefore give rehearing: but at leaſt it ought to be upon apptication, the cauſe 
8 being ſet down for farther directions; for the object of a peti- 

of intereſt was tion after a decree can be no more than to carry into execution 
ma day that, for which there is authority 'given by the decree. Upon 
Faithet directions the Court may add to the decree. Though I 

WAS poſſeſſed of that idea, I did not wiſh to turn them round 

merely by taking that objection, which I thought a ſtrong one, 

| 4 to the manner, in which the order was made. 'Bickham v. Croſs 
bas been cited; and though it was againſt my idea, I gave it 
all the confideration I could. I thought, great miſchief might 

happen by the neglect of the parties intereſted in executing-a de- 

cree; and that It was Hard, that a creditor ſhould be kept a 

moment out ef the. money reported due: but weighing it upon 

the point of expediency. or inexpediency I doubt, whether the 

practice contended. for in ſupport of the order would be benefi- 

cial; for if it was underſtood to he of courſe, that after Hqui- 


| dation of the debt the accumulated: ſum would carry intereft, 


| | {b J Grodyere v. Lale, Anib. 384. Sammer v. Rule ante 36. — 


Ez D — ehanerry. 


2 may, when he pleaſes, obtain an order for that purpoſe; the Hun 


: "thoſe, Ee 8 to "Me moſt active in pr 1 * BY "I 5 1 
would then become more negligent than the parties intereſted 


in the eſtate; and though in proſecuting it any one creditor Cazvzs 


conſequence would be, that they would lie by, and that by the 


may obtain an 


who are entitled to the bulk of the eftate, have more difficulty 2 


in their proceedings than the numerous parties coming in as cree for zu 


charge of intereſt the eſtate would he ruined. The defendants, Any creditor - 


creditors, any of whom may obtain an order to prafecute tze 


decree. But upon the ſubſtance it is now argued, that the ſtate- 


ment of the debts due by the report now confirmed is equiva» 


lent to a judgment; and where the recovery of the debt is by 
affect ing the real eſtate, it conſtitutes a charge equal to that of 
a mortgage. Iam not un willing now to admit, (I do not ſay, 


che analogy will always hold) that a Maſter's report confirmed q . 7 o þ 
ſhall have as large an effect as a judgment at law. The con- _ 


ſequence i is, that in execution of that judgment 1 could not pol. 


fibly give intereſt upon the ſum, that judgment Tiquidates, be- 
cauſe there is no poſſibility of doing it at law; and if a Judg- 


ment in a Court of Law is executed againſt real eſtate, it is im- 
poſſible to charge the intermediate intereſt between the jud g 
ment and poſſeſſion taken under the Elegit. The creditor would 1 55 
not be entitled to take credit for that time. Therefore to do it 


in this Court would be to give a decree, or rather the report of 


the Maſter, an effect, which does not belong to a judgment 
either againſt the perſon or the land by Elegit. I always un- 


| derſtood, the conſtant courſe of this Court was, that debts car- F 
rying intereſt had intereſt, computed by the report down to 


actual payment, but ſimple” contract debts. not carrying in- 3 
tereſt had no intereſt computed by the Maſter, or after the 5 Maiter's 


debts were liquidated by the report, by order from the date of fuch | debts 
the report. I ſhould wiſh, that there had been an inſtance in e J 


intereſt ac- 


the multitude of decrees, 1 in which there have been directions to cording to the 


compute intereſt - upon the debts, and as a ſubſequent direction — "= 


the Mafter has been directed to compute ſubſequent intereſt. ſubſequent in 
The regular courſe of the Court upon theſe decrees, which occur eke 
daily, is this; the Mafter is to compute intereſt upon ſuch debts, oſe, upon 


as carry intereſt, according to the rate, they carry; and farther hien tber. 


port has alrea- | 
directions are reſerved: he makes a report, and does compute dy computed 


intereſt according to that direction, and fates the amount of the ie; but 


no intereſt is 


fimple contract debts: the order then made is, that he ſhall Om 


mple con- 


compute ſubſequent intereſt upon the foot of his report. Does we debts by 


any one remember an inſtance of the Maſter | upon that comput- 5, the . hr 
Vor. od AE WE. EF Uu N 5 ing rem. 


N A 


ed only on 
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1793. ing 1 on g debts, as upon his report do not carry inte- 
— xeſt? It is always the courſe, that ſubſequent intereſt is com- 
| Ne. + puted upon thoſe ſums only, upon which he has already com- 
more. puted intereſt up to the date of his report. If that is the con- 

= ſtant practice, if I was now. to adopt as a rule, that the liquida. 
1 tion of a debt by the report confirmed conſtituted that then a 
| ſum, every one proceeding: upon this ſubje& has been 
. erroneous, and is contrary to what is now ſtated to be the rule. 
. The confuſion has ariſen from the inaccuracy of ſome of the 
- |  - -printed reports. When this came on at Zincaln's Jun Hall, 1 
| thought Bickhar v."Croſs a ſingular caſe, becauſe it fates the 
reaſoning of the Chancellor directly againſt the claim of ſubſe- 
13 | quent intereſt from the date of the report; and the reporter 
adds, that he was afterwards informed, that Lord Hardwicke 
decided .contrary to that reafoning. Lord Hardwicke was per- 
| fectly right in the decree, he made, and did not vary from the 
: general principles, he laid down. The particular poſition of 
1 the circumſtances of that caſe made all the intereſt of the debt 
of Bickham the father carry intereſt. upon the eſtate of Bietham 
the ſon, upon which it was become a ſubſtantial debt. Becauſe 
that caſe was perhaps looſely argued, I give the reporter credit 
for ſtating the argument of Lord Hardwicke,- at which he was 
= rightly. The: firſt caſe, with which 1 have been fur- 
niſhed upon enquiry, is Lid v. Baldwin before Sir John Strange 
ſitting for the Lord Chancellor. Under the uſual order of reſe- 
| | rence the Maſter was dehred upon the words of that order to 
3 | - compute intereſt upon ſimple contract debts ; and upon his re- 
NE. they excepted to his report upon the ground now relied on, 
| that from the confirmation of the report they became like judg - 
ment creditors. The exceptions were diſallowed, becauſe a 
Judgment per e unqueſtionably has not that effect. What the 

A | creditors may recover in a new, action is different, begauſe that 
+ p > 1 a new ſuit... After that came Bedford v. Coke, before Lord 
. Hardwicke. That was a ftrong caſe for relief; becauſe there Was 

EL 6. . very long delay, and one of the r the Dutcheſs of 
Wharton, was put to great diſtreſs by it. It was in conſequence 
of the deficiency of the fund, the increaſe arifing afterwards 
from the accident of the diſcovery of mines. The plaintiffs 
were ſimple contract creditors. The Dutcheſs of Wharlon was 
entitled to an annuity of 12007. -for life for her Jointure. * The 
Crown granted the intereſt of the eftate to the Duke's filters | 
* ſubje@ to the debts. A decree was made in in 1743, by which an 
15 account 
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bens it changer. I: "MM | 
account was „directed 78 what was due to the creditors and of 1793. | 
| the arrears of the annuity; and it was ordered, that the real — 

eſtate ſhould be fold. The report Gated the ſams due to the  Cxrvze | 
_ creditors, and that 22,000). was due to the Dutcheſs for arrears . 
of the annuity, It turned out to be a productive eftate by the : | 

diſcovery of the mines. It was not ſold ; if it had been ſold, 

it would have produced very little. There was a very large . 

reſidue after paying all. That reſidue was veſted in the fiſters . 
of the Duke of Wharton, taking it by the bounty of the Crown, 

ſubje& expreſly to the debts of the Duke. The Dutcheſs applied 

for a computation of intereſt, ſtating ſpecially, that ſhe had 
been obliged to borrow money for her ſupport. I have a note 
of Lord Hardwicke's opinion: © The queſtion 1 is, whether this 

« liquidated ſum is to carry intereſt. This is a hard caſe; and 
= I would come at it, if I could. If intereſt has been reſerved . 

« by the decree, where there is no legal remedy, the Court may wy 

„ give it in their diſcretion. One queſtion is as to the rule of | 
e the Court, whether ſhe is entitled; ſecondly, as to the di. 

« cretion of the Court. As to the firſt; ſhe is not entitled by - 

« the rule of the Court; for at law, where there 1 is no penalty, 

« no intereſt is given; Where there is a penalty, you may levy 
* for the whole. If you bring an action of debt, intereſt may : | 
, « be recovered by that new action. If ſhe is not entitled by. © * 

« the rule of law, how is it in this Court? In this Court if there | 
c is delay of payment upon. a decree, I do not know, that the. 

e plaintiff can pray intereſt. Upon mortgages the Mafter 
60 computes it from the confirmation of the report: but I do 
« not recollect an inſtance, where we td; yu gone we 
« "Ho now 1 8 cg F „ 
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As it was a bard caſe the Chancellor directed precedents to 4 
ba inquired into: none were found; and no order was made. — 
The next caſe is Bicknel v. Brereton, EY is the anonymous caſe 
2 Fe, 661: "There was a decree referring it to the Maſter to 
take the accounts. He was to take an account of what was due 
for arrears of the arinuity to the plaintiff. The conſideration 
of intereſt of the arrears of the annuity was reſerved, the decree 
directing Ale and payment with that reſervation. In 1755 the 
report was made Rating, that the eſtate had been ſold; and it | 
came on upon farther directions and the matter of intereſt re- 
ferved. eſt ag the arrears of the Annuity « was refuſed ; 
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and the Court directed ſubſequent intereſt to be computed upon 
ſuch debts only, as carried intereſt, and that the ſubſequent 
intereſt ſhould be from the date of the report. The next 


caſe i 18 Groſvenor V. Coke, 14th November 1757 before Sir Thomas E 
Clare Maſter of the Rolls. He Rated particularly his own 


recollection of the practice. 1 have a note of his opinion: 


« Theſe cauſes come before me upon a ſpecial caſe. Greenway 
« died indebted upon a bond, notes payable at a day certain, 
< and other notes. The Maſter computed intereſt only up to 


. 60 the penalty of the bond, and certified the ſund to be deficient. 


4 


order to determine, whether the ſimple contract creditors 
« are entitled to intereſt, ſee, how it fands at law. At law 


*« creditors by bond are only entitled up to the penalty. To 
« creditors by notes payable at a day certain, and no intereſt 


<« reſerved by the contract, the Court and jury will give intereſt, 


„ The caſes of bankrupts are different.” He then ſtated the 


N upon which they reſt. * As to the creditors by notes, 
& their caſe j is hard; yet I muſt not for that reaſon break through 
e the rule. Lord Hardwicke wiſhed to do it for the Dutcheſs 
« of Marion, but did not do I for * or the other APs con- 


= tract creditors.” 


No intereſt was allowed "Wn the chal of the report upon the 


debts, that did not carry intereſt. The laſt caſe was The Society 


or propagating the Goſpel in foreign Parts v. Jackſon before Lord 


Thurlow 1783. In that caſe ſeveral: legacies were given, and 


three annuities for life, and the reſidue of the perſbnal eſtate was 


given to the ſociety. An account was decreed. The report 
ſtated 3491. to be due for arrears of the annuities, ſo much for 
legacies, ſo much for ſimple contract debts, and a balance of 


Jool. In this caſe alſo it was a productive fund. Upon 11th 


March 1783 it came on for farther directions. The Chancellor 


directed the Maſter to compute ſubſequent coſts, but without 


intereſt, the debts being ſimple contract; to pay the remaining 
legacies, and the arrears reported due to the annuitants, refuſing 
intereſt. The caſe of Zloyd v. Baldwin, which I have men- 
tioned, upon the exceptions to the report, was the caſe, which 


led to that decree. Having ſtated theſe different proceedings, 


and there being nothing in them, that would warrant the order 


made by the Lords Commiſſioners,” or ſupport the idea, that | 


debts not carrying intereſt in their nature are from the confir- 


ion of the ds to carry i, : cannot give intereſt, becauſe 
| N 3 Faunot 


. = Caſes) in Chancery. 


- 


neral courſe of the Court; and I have ſelected theſe caſes coincid- 


ing with the general courſe, as caſes, in which - it was preſſed 
for, and refuſed in all. ama the order muſt be dif- 


47 


Let make ſach an ad without breaking in upon the ge- | 


. N 95 A way, e fd os ASL 32 eee, | 


1 75 The principles u upon which courts of law give intereſt are laid down by Lord 
Mansfield 2 Bur. 1085, where the Court of King's Bench held the practice of com- 
puting intereſt only to the time of the action brought to be erroneous, and that it 


+ ought to be carried down to the judgment, upon theſe grounds; that no new action 
can be brought for ſatisfaction for the time elapſed pending the aQion brought; that 


in juſtice therefore intereſt ſhould be carried down to actual payment: but as that 


cannot be, that it ſhould be carried on as near it as polſible, i. e. to the judgment, | 


when the demand is completely liquidated Lord Manyfeld there- ſtates the practice in 


— Chancery to compute intereſt up to the day, when it is covjeured,'or agreed, that the 
report will be confirmed, though a future day. The report when confirmed bein 
conſider ed as the judgment of the Court, thus far there is an analogy between 1 


Mans 


i 


Ak bd 


proceedings at law and iy equity on this ſubjeA; and as at hw intereſt is given by ; Vi 
way of damages, ſo in equity it is given at the diſctetion of the Court, upon demands 


not carrying intereſt in their nature: but here a diſtinction ariſes from the different we 


nature of the guriſdiftions. At law the judgment is final : nothin remains but to 
ſue out execution; and the cauſe does not come before the Court again; therefore 


nothing can be levied i in reſpect of che time ſubſequent to the judgment, becauſe that 


would be to levy more under the judgment than it authoriſes? but where a cauſe in 


Chancery is to come on for farther directions after the teport, he Court has an op- 


Portuniey, which: cannot be had at law; of adding to the farmer judgment, and of 0 


purſuing the principle by carrying down the computation. of intereſt ſtill nearer to the 


time of actual payment. Here however the policy of the Court interferes for the 
reaſon given by the Lord Chancellor in this caſe, leaſt thoſe, who ought to be moſt 


active in proſecuting a decree; and who have it in their power to dg ſo, ſhould become tra 


negligentin expectation of intereſt: ſometimes alſo, as in the caſe of exceptions, a 
conſiderable, but neceſſary, delay ariſes from the nature of the jutiſdiction; in reſpect 


of which no intereſt is given. The caſes therefore, in which the Court has on fr.. 


ther directions given intereſt on demands not (carrying intereſt in their nature are 
either caſes, in which intereſt has not been given by the decree, becauſe the circum. 


ſtances, Which made it proper, could not appear till the report, or where ſubſequent i in- 11 
tereſt is given in reſpect of groſs and wilful miſconduct ſubſequent to a decree or order 
for payment by delaying the execution of it. Upon theſe principles the following | | 


authorities ſeem to be founded; Bictham v cen, and Margerum' v, BSandiford, cited 


| in thns caſe; Sammes v. Rickman ed vbere a truſtee diſobeyed an order to pay 


money into Courtz che opinion of Lord Thurlow in Te v. Lord Winterton ante 


Val, 1, 452, that where truſtees and executors are bound by their duty and truſt to make K 


_ - payments regularly, and have kept money in their hands, the Court has upon farther 


directions given intereſt; and in conformity-with theſe is the caſe put by Lord Hard- 
woicke 2 ef. 589 of writs of error in the Exchequer Chamber brought to delay exe- 


-<utionz” but the {ingle circumſtance, that the demand is liquidated by. the report, or 


any delay, that might hare heen prevented by the diligence of the party claiming i in- 
tereſt, or which is the neceſſary conſequence of the nature of the e Je is not 
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LOST 


ANV CLARKE by. his. will directed that $70 — 
months after his death a ſuit ſhould be inftituted in the | 

in ry Court of Chancery for the purpoſe of carrying the truſts into exe. 

lands, tene. cution . He ſuhzected his-real,cfiate-to his debts, and gave to. 


ments, tithes, 


and heredita- his executors Annuities of /30// ſo long, as they ſnould continue 


ene 4. 
rected money 


ment, or very 


— 


long terms, to act, and antulties to Anne Simpſon, Mary Simpſon, and ano- 


bee ther, to continue only during the life of 115 fon, and allo gave 


' to real ſtate: ſome legacies... He then gave all the Teſt and reſidue ot his free. 


the money not 


being been Hold, leaſehold, and copyhold; eſtate to his ſon, his heirs, ene- 
laid out, the Gytors, adminiſtrators, and aſſigus, as ſoon, as he ſhould attain 


-crown on 


failure of hei 2 ; the rents and profits to be applied during bis minority to 
hasn0 den his uſe and benefit, as [after mentioned. , He then ſtated the 
: bbs jperty, be pofleſſed in South Sea flock and annuities, and 
real eſtate in u ected, that as often as they were paid off, the money mould ; 
peter co ckim be laid out in the ſame Hook, and that the produce of His'eftate 
deviſees on. during the minority of his ſon Should be laid out. from time 


Cong est. totime in the fame Rock for the benefit-of his ſon, that there 


Jed have the ſhould be his Tale or transfer, till his fon mould attain 21, that 


option given 


by the ills then the whole ſhould be transferred to Mm; but in caſe his 


be * fon ſhould die under 21 without leaving any iflue,, he directed, | 
by ovea feme that all the Taid-ſtock-and-annuities ſnould be ſold, and that the 


covert was 


held . money together with all other produce of his eſtate remaining 
indication o 


her onion} After diſcharging the expence of his fon's maintenance and edu- 


das it ſhould gation, and all other charges aforeſaid, and the ;expence of his 


continue per- 


ſoral againt funeral, ſhould be laid out and inveſted in the purchaſe of any 
ber nete. tanors, lands, tenetnents, tithes, and hereditaments, ot wery long 


ing it as inef- 


: N dif. terms for years in Great Britain in the names of his executors, 


poſed of for 


b the rents, iſſues and profits thereof with thoſe of his freehold, 
| examination. Jeaſehold, nnd-copyhold,-to-be- applied -thus; -one..moiety. to his 


bee he niece Anne Simpſon for Hife for her ſeparate uſe, and aſter her 


gal effare can. decenſe the like payment to be made to her daughter Mary 


— the "Simpſon for life for her ſeparate uſe; and after the deceaſe of 
crown claim- the ſurvivor the ſaid moiety to go to and among all and every 


. 5 the child and children of Mary living ut her death as tenants 
. Copy 


| cannot of- in common and not as joint-tenants,, and their heirs.; If but one, 


Ba 8 2 IO that one; and if there ſhould be no child or heir of her body 
2 | 
2 . As to the other Woiety; to dis other niece Frances. WC in the 


Fo iſſuinig Uving at her death; then to revert to his on right heirs. 


uma, 5 


* 
292 
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'» 


anne aner and with the ſame limitations to * children: : 


1 


1 


but there was no ſuch limitation of the reverſion for default „ 
children or heirs of her body to * "Os As * ne Wa * 


* 
— s 


in the ee the other moiety. 


The 5 died 8 after the teſtator, user me age if at, 
and without ifſue. Anne Simpſon died in 1764. Mary Simpſm 
married King, and died without 'iflve in 1768. Frances Clarke 


died in 1783, leaving two children, Frances Searle and Eliza- 
bell Midaleton Abbot. The executors did not make any purchaſe 


| according to the directions of the will, but applied the dividends 


and profits in moieties to the tenants for life. This bill was 


brought for the purpoſe of carrying *the truſts of the will into 


execution, and for an account, and diftribution of the teſtator's 
eſtate. By the report it appeared that befides what the teſtator 


had enumerated in the will there were other perſonal property, 


ontftanding debts, and a mortgage. The Maſter reported, that 


after the death of Mary King one moiety of the freehold and 


| Donne. 


copyhold fate of which the teſtator was ſeiſed, :eſcheated to to 446% , 
the Crown for want of an inheritable heir of 157 whole $00 8 


the teſtator. . ES a kr. 


* **) 4 Tr ME” 1 + 


Upon Rr AiboRttots . — Was, s A moi- 
ey WS pion property directed by the will to be laid out 
in lands of inheritance or long terms for years was to be con- 


. fidered as real eſtate belonging to the Crown as an eſcheat for 


want of un heir from the death of Mary King, or according to 
1 eſtate to be diſtributed in moieties to 
King and alte, in right of their wives, who were the repre- 


the real fact as perſonal 


ſentatives of Anne Simpſon and Frances Clarke, the next of kin 
_ of the teſtator and his ſon. Another queſtion aroſe upon the 


claim of the truſtees, who inſiſted, that ſuppoſing it was to be 
conſidered as real eſtate they were beneficially entitled, becauſe 


there was no perſon, who could call for execution of the truſt. 
A chird queſtion ſuggeſted by the Lord ChanceHor during the 
argument was, whether Mary King by the terms of the limita- 


tion over in default of children or heirs of ber body would not, 


if it had been real-eftate, have taken an eftate tail; and there- 
tore if it was perſonal, whether ſhe. did not take it abſolutely; 
in which caſe the whole of that OT wu 80 to her huſ- 
band (/). NF | "TOS. EN 5 1 ; Wh 


4 FT) 1 fs epleioclty wental bn objeo- 
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tion was not determined. y 
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a. 


8 to Wen moiety debiled to Frances Clirki"and: her 8 


— — one moiety of that paſſed by the wilt of her daughter France 
. Seartk, and there was no diſpute” about it. As to the other 
Panzz. moiety of that moiety, the freehold Under à fine levied by Mr. 


-* 


: 


and Mrs, Abbot. and: a ſettlement became upon her death with- 
out children/abſolutely veſted in her huſband; He alſo claimed 
under the ſettlement and a deed of appointment executed by 
mis wife a few months after the death of her mother a moiety 
of a moiety of the fund directed by the teſtator to be laid out 
in land. That claim was reſiſted by the heir at law of Mrs. 


Abbot on the ground, that being money directed to be laid out 
3 land it could not paſs by the deed of appointment for want 


of the ſeparate examination of the wife. The leaſehold and 
copyhold, which came to Mrs. Abet, were not affected by the 
fine or ee The former was claimed by her 255 


4s adminiftrator. . 5 2 
4 Gay v1 + ws: 8+ 4 —_—— _ . 
8 3 — m4 : 


„ 1 
* 


Mr Lingd * Mr. 8 * the Puig alle. | | 
"The fund, which was to have been laid out in land, beine 


os originally perſonal, and never having been ſo laid out, the 


Court will not now lay it out for the purpoſe of giving it either 
as an eſcheat to the Crown, or to the  truftees;; whoſe claim is 
founded on the doctrine of Burgeſe v. Wheat, i Black. 12. as 
being in poſſeſſion of the legal eſtate, and no perſon Who can 
call for execution of the truſt being in exiſtenee. It is impoſ- 
ſible to know from the teſtator's will his principal intention, 


i whether the fund ſhould be laid out in freeh61d eftates of inhe- 


ritance or long terms for years; and if the Court cannot ſay 
decifively that freehold was intended in preference to leaſehold, 

it will not now be laid out in the former. Curling v. May, be- 
fore Lord Talbot, which appears by compariſon with the Regi- 
ſter's book to be rightly ſtated in 3 A1. 288. is not to be di- 
| Kinguiſhed from this. That was a ſtrong caſe; but not fo 
ſtrong as this, for there it might have been ſaid, that the heir 
of the wife was as much an obje& of the bounty of the teſtator 
as her adminiſtrator: but as the immediate ohject of the truſt 


was dead, the Court thought, the 5 had no * but 


Te . take it, as Oy found it. 


-*” : * 
17 1 — 


Eon e 055 


Suppoſing it perſonal, why is not © this whole ls 45 King? 
1 FP the words of che will there is = ground to'Tontend, 


1201 4 
, e . "That 
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| | Tarw4 in en, 
that as King would, if i it was freehold, have 1 an ite 


1793. 


tail. The particular imitation is only to the children: but he -— _ 
| goes on to mention the heirs of her body. He clearly meant, 1 1 
that a grand-child ſhould take; and a grand- child could not Downs. 


4 * 


4 the ; Point Walter. 


vi the tenants for life the teſtator Wed no m 
_ favour ® any one; but that it ſhould: go, as the law would dif- 


poſe of it. The Court will remain in a ſtate of neutrality, un- ; 


leſs there is ſome equity to call it into action. This Court will 


not interfere, aſter the purpoſes, for which the teſtator intended 
to convert the property, are at an end. This is clear from the 


cCeaſes of reſulting truſts and lapſed legacies; as where real is 

directed to be ſold, and blended with perſonal, and diſtributed 
to many perſons: 
heir and the executor or refiduary legatee, whether the pur- 
poſe, for which the pr was to be converted, being at an 
end by failure of the legacy, it ſhall be conſidered as land or 
money. In the time of Lord Talbot and Lord Hardwicke the 
current of authorities was different from what it is now; for 


in 4rehroydv: Smithſon," 3 Cox's R Will. az. n. Rabinſam v. Taylor, 


2 Bro. 3889. ante vol. 1. 44. and Hutchinſon v. Hammond, 
3 Bu C. C. 128. Lord Thurlow held, that the property hould 


_ go according to its original nature, the purpoſe having failed. 
Here the queſtion is between the Crown and 12 next of kin nearly 
OI TEN ONES 1 ect, 4 hit 


* 1 4 „ * 


* 


Mr. Mansfield, Mr. Sekuyn, and Mr, 22 1 the 
nau King. ha 
This muſt remain perſonality ; no purpoſe. now ting; for 


which it ought to be changed. The truſtees would exerciſe - 
| their power of election in a very extraordinary manner by 


chuling to lay it out ſo as to give it either to the Crown or to 
themſelves. The money and the terms to be purchaſed with 


it would go the ſame way ; therefore there is no reaſon now, 
why it ſhould be laid out in either ſpecies of property. The 


rule, that money directed to be laid out in land ſhall be conſi- 
ddered as land, and vice verſd, is founded upon caſes of contract, 
that what ought to oy done ſhall be conſidered as done, and as 


* II. 'Yy W ear done | 


take without” ſuppoſing her to have an eſtate tail. Then if 
it is to 35 3 as. cn the muſt have taken it abſo- 


in caſe of lapſe a queſtion ariſes between the 


£8, 


958. 

Vun is complied with. The opinion of Lord Mansfield"in Burgeſs v. 

Duns. Wheate was not thought 2 in We/tniinfler-Hall. Sir Thomas 
by Clarke in ſpeaking of the rule in equity ſays, © Had ſuch a con- 
e veyance been executed, it would have been like afeoffment and 


in their place” Abbot v. Ler, a Ferm. 2.84; : Crabiree v. Bramble, 


1 at the me; and in the manner, it A W a will 
it is different; for it muſt be ſeen, that upon the whole the will 


« refeoffment, and have made her ſeiſed of a new uſe: but as it 
„was not done, the conſequence inſiſted on will not follow; 


. for nothing is looked upon in equity as done but what ought | 
A to have been done, not what might have been done; nor 
. wlll equity conſider things in that light in favour of every 
body, but only for thoſe, who had a right to pray, it might 
 <« be done. The rule is, that it ſhall either be between the 


« parties, who ſtipulate, what is to be done, or thoſe who ſiand 


5 Ath. 680. This teſtator has plainly diſtinguiſhed long terms 
from ſhort occupation” lenſes. There can be no difference be- 


teen the purchaſe of long terms for years and of lands of in- 


heritauce. The Maſter's report, that u long term was a proper 
purehaſe, would not have been held wrong.” The Crown could 


not by information compel the truſtees to exerciſe their power 
2 of election ſo as te give the right to the Crown. As to the 
queſtion ſuggeſted by the Court upon the intereſt, Mrs. King 
would take, her children muſt, I agree, have taken as pur- 


Chaſers, becauſe the limitation in remainder to them after ber 


life eſtate is in a manner different from that, in which they 
would have been entitled in a courſe of deſcent : but the ulte- 
rior remainder to the right heirs of the teſtator expreſly points 


to there being no heir of the body living at her death. Sup- 


poſe there had been a grandchild; the intention is clearly, that 


5 it ſhould take, and yet that could not poſſibly take effe& without 


giving an eſtate of inheritance to the anceſtor; for there is no 


© expreſs deviſe to a grand- child; therefore all the caſes, in which 
tbe heir has been allowed to take as. a purchaſer muſt be re- 
jected upon this queſtion ; for in thoſe. there was an expreſs 
limitation to the heir; here the eſtate muſt ariſe by implica- 
tion; and there is no inſtance of an implication 3 in favour of 


an heir as a purchaſer. This is within the rule in Shelly's calc ; 
and this caſe muſt have been in the contemplation of thoſe, 


| who framed that rule, If it is objected, that ſhe did no act to 
unite the uſe with the poſſeſſion, I admit, that in Rafhey v. 
| Man 4 2 C. 99, ante vs), 4 201. Lord Thurkw, was of 


"pen ou. 


Tali in Chaneviy, 


opinion, 8 the. party by permitting the dul to are 
in poſſeſſion muſt be conſidered as allowing it to be hable to 


the uſes : but here Mrs, King could not call for the poſſeſſion, 


becauſe it was limited to her ſeparate uſe; therefore poſſeſſion 
in the truſtees was neceſſary for the purpoſes of the will. The 


diſcretion, the truſtees now Propoſe to exerciſe, is to give a 


benefit to themſelves. Their * is able to the control | 


of the Court. 


E $5 


try Cute Solicitor ca and Mr cu for the. 


_ Crown. 


- This. purpoſe is capable 


is, whether immediately after his death- this Court muſt not 


upon application have limited the remainder to the right heir 


of the teſtator, and whether the heirs of that heir failing, the 


Crown'is not entitled. In Pulteney v. Lond Darlington, 1 Bro. 
C C. 223. the rule was laid down. which has been a long eſta- 
equity, that where money is directed to be laid 


bliſhed rule of 
out in land for one for life, and after intermediate limitations 
to others for life or in tail, then to the right heirs, the money 


r 
. 1 — „ 


- Lord CHANCELLOR. 


The point certainly went no farther than that: but is there 
any caſe, where the heir has filed a bill merely as ſuch, and 


has had money 2 to Kim, apes it was W to be kid 
out in land? e Ny 


I ” 


FT Yhe Crow. 5 ; 
Edwards v. Lady Warwick, 2 P. Willie jams 177 Mr. Rane 


diſcuſſes this very fully; and this rule is eſtabliſhed, that th 


the limitation to the heirs. is the neceſſary effect of the prior 


limitation, yet that We * a real nlite to The 0 
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af 1 elected, if it Fn . 1 
been elected at the death of the teſtator; and the true queſtion 


ſhall go to the heir, as the land would have done, if not dif. 
poſed of by the party; ſtill leaving it in his power to have 
_ conlidere2 and diſpoſed of it as perſonal, provided the intent 
was ſhewn before it was laid out in land. It failed there, be- 
cauſe Lord\Thuriow thought, the union, of title to it as real and 
perſonal OMG ona ata 


8 : 
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dates in Chaitceey. 


and undes; an intent to convert it into arty appears, for 
which a {light act is ſufficient, it remains 22 5 


Sq by 


0 CHANCELLOR.) 


That Iden is commonly entertained : but tiers are doubts 
about it. I do not recolle& any caſe, where the heir has faid 


the money ought to be laid out; all the particular objects 


As between 
real and per- 


« are gone; and I as heir claim the money as land for my be. 


ee nefit.”* Upon that I doubt, what gives the heir a title to a 


ſubpana i in this Court. As between the heir and perſonal repre- 


ſoral repreſen- ſentative their rights are pure legal rights. Chance decides, 


tatives their 
rights are 


purely + ou 
Chance 


what ſhall be real, what perſonal. . Neither has a ſcintilla of 
equity to make the property that, which it is not in fact (). 


_ eides between Deviſees have a conſideration, the i intention of the teſtator to- 


them, and 
neither has 


wards them: but when by accident the money not being turned 


— * into land all perſons intereſted in the converſion are gone, does 


property. of 
the teſtator is 
a 4 muſt be all converted into real, and muſt go as ſuch :” 80 


on 
ſees. 


1 money. That is a direct truſt ; and the direction would be 


his money 


* ma 


ed of 
— 


verſa, that is 


it not fall within this rule, “ res in cauſa; &c.” I a teſtator 
ſays, 1 deſire, all my money may be diſpoſed of as land,” it 


vice ver}, if he deſires, that all his land ſhall be turned into 


executed by a Court of Equity. I was always much ſtruck with 
Lord Camder's opinion in Flanagan v. Flanagan. | By a miſtake 
of this Court land was converted into money. More was ſold 


« dire truſt, than ought to have been ſold; and it was contended, the Court 


and will be 
executed in 


would rectify it, and that the exceſs ſhould he couſidered as 
land: but Lord Camden went upon the ground, that between 
real and perſonal repreſentatives, there is no poſſible 97 
but ey muſt take their he's. as they find them. 


N the Crvans. OE 


= 


The caſe cited in Atkins, which is upon the fangs: . 


is diſtinguiſhable; for here the laſt limitation is an expreſs 


limitation to the right heirs; therefore there is an intention 


_ _ expreſſed, which decides the queſtion . between the n 
| tives. p 8 Ar * 


| i n _ 


£{#) 25 3 vol. 1. 453. e Lord Compin, ante 2222 ; 
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"Whetover you can argue it to be a enk 4 a 
bring it wirhin the rule: but in general a limitation to the 
right heits is an indication, that he has no will << Hd it, 
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There i is a difference, where it is by e and where it 
ariſes from a direction to lay it out. The cafe on the will of 
Mr. Selby was a diſpute between the paternal and maternal heir. 
It was indifferent to the petſon ſeiſed, whether he took as a 
purchaſer under his father's will, or by cht from his mother: 
he did not chooſe to change the quality of the eftate; and there · 


v. 


Dunz. 5 


fore there was no equity to have the will complied with for the 


repreſentative : but this is perfectly different. It müft be de- 
cided now juſt as it maſt have been decidetl immediately aftet 


the teſtator's death; and the truſts muſt be confidered as then 


executed. If a bill had been then filed,” the fund would have 
been laid'out in lands of inheritatice And not in Tots terte, auc 
the ultimate remainder fo the ſon as right heir would have 
been inſerted. Bur geſs V. Wheate went only to this,” that "the 


conſcience of the truftee would' not be affected by an equity to 


convey to the Crown, as it would: have been to Envey—to the 
heir, if there had been one. The authority of that caſe was 
much ſhaken in Middleton v. Sp den, I Bro: C Sor. In Bur. 
geſs v. Wheate | it was ſuppoſed, Fat the legal eſtate Was In che 
truſtee; here it would Have been in the heir. There ſeems to 
be a difficulty i in raifing by imp cation from the words of the 
limitation over in default of Narr or the body of Mrs. King A 
legal eftate in her, WIe had ofily*att equitable” eftate for Ufe for 


her ſeparate uſe, the legal eſtate remaining in the truſtees: but 
the extent of their eſtate is inimaterial, if the Court would lay 


out the money in real eſtate. Upon ſuch an option given to 
truſtees. they have never been confidered as having a power, 
though they could find freehold” to anſwer the” purpoſes of the 


will, capriciouſly to buy leaſehold, though that would tend to 


defeat the purpoſes, for which the teſtator gave his property. 
He rather meant; that the heir ſhould take; if a Pufthaſe could 
be found” tor that purpoſe, than the next of kin. The option 
does not ſhew, that 22 was not to be e rred: butit is 


Vox. II. RY „ 


FM 


\ or 


| 1755 
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| frequently convenient to give ſuch option, becauſe freehold is 
often mixed with copyhold and leaſehold, which it is conveni- 


Wares ent to buy with it: but though it is ſometimes permitted for 


| 2 Dine. 


that purpoſe, the Court never conſiders it indifferent, particu- 


larly Where the [defignation in the will is ſuch, as belongs to 


property ſubje& to real uſes. It may be conſidered from the 
uſes of this will, that the teſtater preferred real to perſonal ; 


ad and then the truſtees were not intended to be inveſted with ſuch 


/ 
- |» 
- 


_ a; latitude; of diſcretion, as is inſiſted on. Anne. Simpſon and 


Mary Simpſon. could not make any election, or prevent the fund 


from being veſted in freehold lands. The latter being a mar- 
ried woman muſt have come into this Court according to Cun- 


ninghan v. Moody 1 Kel. 174; which 3 is in nature of a fine of 
land. As only .a.. moiety. of the land is daſpoſed of by this li- 
mitation, which has failed, it was not competent to the parties 
entitled to take it as money without gonſent of thoſe entitled to 
the other moiety ; Fletcher v. before. Sir Thomas Sewe! 
LI. Sept. 1778. That was a. deviſe of land to, be ſold, the pro- 


duce to be divided between the teſiator's ſon and daughter ſhare 
and, ſhare alike; the Court held, it was not in the . of 


the ſon. to prevent à ſale; that the teſtator having ſaid, the 
whole ſhould be ſold, and the daughter being entitled to a 
moiety, the ſon had no right to ſay a moiety ſhould not be ſold. 
Doughty v. Bull 2 N Mill. 230. Where the intent has wholly 


0 failed, and the fund has reſulted i in the life of the party, there 


is no reaſon to change the property from the tate, in which it 
is: but where it fails only to a certain extent, ſo that it cannot 


be completely anſwered, the authorities are the other way. In 
Fletcher v. Chapman 1 Bro. P, C. 43 there was a direction to lay 
out money in land, and the intention was wholly exhauſted by 


an intereſt for life given to one; and therefore it was held to go 


to the heir, and not to be conſidered as part of the perſonal 
eſtate. Barter v. Giles 3 Bro. E. C. 297. Lechmere v. Earl of 
_ Carliſle 3 B Will. 211; that was upon articles: but the other 


two caſes and Jahn/on v. Arnold 1 Vg. 169. ſhew, that makes no 


difference. There the Court confidered what was moſt conve- 


nient for executing the will; which was to lay it out in land. 


The purpoſes of this will cannot be otherwiſe completely An. 
ſwered. It could not be the primary intention to lay it out 


otherwiſe. All the directions are applicable to freehold. He 


treats it as going to heirs, r. If freehold could have been 


conveniently procured, the Court would not have directed it to 


| Caſes in * 
be lid out in - leaſehold; "It would have been 8 


T> 


ejudice to 


309: 


1998. 


Mrs. King to have conſidered it as perſonal, for that would Þ-—5 fu 
1 
4 


have given it to her huſband. In Flanagan v. Flanagan an 
"eſtate was deviſed to truſtees to be ſold for debts and legacies; 


then as to o much, as ſhould remain unſold that was to be 
conveyed to Flanagan and his fon and their heirs as tenants in 
common; and the overplus of the produce of the ſale was to be 


DAI 


paid to chem, their executors and adminiſtrators equally to be 


divided: the queſtion was between the real and perſonal repre- 


ſentatives of the ſon as to what was unneceſſarily ſold: the de- 


 cifion turned on the words of the will and its being perfectly 
immaterial to Flanagan, which ſhould take. Burgeſs v. Wheate 
was againſt the opinions of Lords Mansfield and Thurlow. There 
_ the eſtate was veſted in the truſtee: here a conveyance to uſes 


of the effate to be purchaſed was directed. The neglect of the 


truſtees in not purchafing will no more prejudice the right of the 
Crown than of other parties. The only objection in Burgeſs v. 
Nea was, that the Crown muſt claim by eſcheat in default 
of a tenant; and there was a tenant. In Middleton'v. Spicer, 


which was upon the claim of the Crown to all property, to 


- which there is no other Rc the 28 doctrine of ſcent | 
did not apply | | | 


"Mr. Grant and Mr. Hollift for the Tru/ters.. 


if it is to be conſidered as perſonal, their annuities will make them 


truſtees. From the direction, to purchaſe in the name of the 

executors, if a purchaſe had been made, the legal eſtate would 
hnaye been in them, and the conveyance muſt have been to them, 

and their heirs. This will is undoubtedly a declaration of truſt 1 5 


ſhewing, who may come for execution of the truſt, or in certain 


_ _ events the legal eſtate. The only queſtion is, whether Burge/s 
v. Haas is not law. It. is true, the Chancellor upon the firſt 
beating of  Middton v. Spicer did think, the ſame principle 


muſt govern both caſes: but he ſeems to have changed that 


- opinion, when he decided it. The principle in Burgeſs v. Wheate 

news the difference between the caſes of real and perſonal 
eſtate: the Crown claims perſonal merely by prerogative as 
_— naa: * n0 1 r in ane een can be 
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without 


f Upon the ſuppoſition, that this is real property, there is an end 
of any equity to call on the executors to execute their truſt; tho 
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Caſes: in Chancery. 


without an owner. For default of tenants it reverts to the 


— original grantor, Which the Crown is ſuppoſed to be. Here 
Waren there is a tenant; and that is the principle, on which the 


| claim againſt that grant. Though that is not prac 


. Maſter of the Rolls and the Lord Keeper went in Burgeſ v. 


Wheate ; viz; that the Crown could only claim for want of a 
tenant. There is a right of alienation in the tenant, which he 
had not formerly; and the Crown is held to aſſent to every 
new. alienation. Between the Crown and truſtee the agreement 
is: to actept the truſtee for a tenant ; and the Crown looks to 
him for performance of all teodal rise, In other countries, 
Scotland for inftance, there is a feodal inveſtiture and a new 
charter on every change of property; and the Cron cannot 
iſed in this 
country, the legal fiction has the ſame effect; for the Crown is 
ſuppoſed to be the grantor, there being no ſuch thing as allodial 
land. In Black/tone's definition of an efcheat he calls it failure 
of blood, and ſays, the Crown is in as of 4 reverſots The 
tenant may" be tortious and in SN? Cad aa 
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As to Mrs. Abbott's moiety of Mrs. Clarke's moiety: of ths mo- 
ney directed to be laid out in land or long terms, it is to be 


conſidered as land; and then it was not competent to a. feme 


covert to paſs it by deed without examination in Court analogous 
to a fine: Oldham v. Hughes 2 Ak. 45%. Cunningham. V. hoody. 


Binford v. Bawden ante Fol. I, $12. In all which the examina- 
tion was thought neceſſary. There is a limitation here adapted 


ſolely to the-caſe of real eſtate v/2. to the heirs of the teſtator ; 


which will induce the Court to veſt it in real. 


4 
4 


The heir of Mrs. Abbots: ie a ola That 3 


of the authority of the two firſt caſes cited for him: which are 
only, that where there is ſuch an intereſt, as might be barred by 


fine; the Court will not defeat the remainder over without ſome- 
thing analogous to a fine, which is neceſſary im the caſe of land. 
But this is not the caſe of a; remainder over As to the laſt 
caſe it does appear, that Lord Commiſſioner Eyre gonſidered 
Cunningham v. Moody as not only warranting but cochpelling 
hirn to conſider the intereſt of a feme covert as not barrable by 
N | KS. | any 


% 


* 


Caſes in *Chitnerry. E. 


any a of hers without e b but it is Ae n 
ration, whether a volunteer can call upon this Court to convert 


. the property from the ſtate in which it was left into that, in 


perty, and defeat that marital right, in order that a mere vo- 
lunteer may then become entitled to it. There is nothing to 
ſhe, it was the firſt duty of the truſtees to lay it out in land. 
The teftator evidently was indifferent about it. Then it is fair 


y 


which he can claim as heir. It is true, this ſettlement, 44; 84 
which Abbott claims this perſonal eſtate directed to be laid out, is 


a voluntary ſettlement. It was a ſettlement of per ſonal eſtate con · 


(ideringit o. The circumſtance of this huſband and wife levying a 


fine ofthe freehold ſhews their intention as to the uſe to be made 


of this property. If theexamination was neceſſary, and the tranſ- 
action is therefore void, as adminiftrator to his wife be is entitled 
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to-every thing, which in the ſhape of perfonalty belongs to her. 


Heis helped bythe alternative in the will. Where a man has 
by richt of marriage acquired an intereſt in what belongs to his 


wife; it would be very harſh for this Court to convert the pro- 


and equitable to continue it in that ſhape, which will give effect 


to; the right of the huſband and to chat ſolemn proceeding en- 
tered into with a view to the children of the marriage, though 
mark of Mrs. Abbot?'s in- 


there happens to be none- A ſtrong 


tention to leave the fund unconverted ariſes from her having 


done no act about it. It cannot be made land without the aid of 
a court q equity. Upon a bill by the heir againſt the truſtees to 
have it converted if they ſaid they had laid it out in long terms, 


thinking it moſt beneficial and agreeable to conſcience, juſtice, 


and the intention of Mrs. Abbott, that would be a enen bar. 


Then the ſame decifion gs - all +090 IN {rm 
114 . ee 


I the Heir. I FI 15 TERS Yes 1 al 


In thoſe caſes the Court ion the ike hot competent to 
elect; therefore her intention was out of the cafe; for the Court 
will take no notice of the intention of a married woman. As 


ſhe had only a moiety of a moiety; ſhe could not without con- 
ſent of the other ING WY to Rave it laid out-in MAGE: 


aw «. * | "4 


2 * Crancni.LoE. ed Apr EE 3 1 . 
Whether the truſtees would have Pein at liberty to 8 


laid. this out in land at their own diſeretion, it is very clear, 


Mrs. Abbott had = reh Giferetionts direct them to buy a 
Wen H. * "RY N 7 05 85 4 leaſe 


_— 


988 J for her. 1 is objefied thay the truſtees olle not at their 
-— pleaſure make it freehold or leaſehold: but the :ce/tioy-ghe tru/?, 


7 | Cates in Chantery, = 


5 who had it abſolutely either way, might. She had an abſolute 


Dis 


the next of kin. In Goadrigli v. 


r chaſe. "RY no one of the caley * for the Crown Was: there 


power to ſay to her truſtees, * So much af this money as my 


c ſhare amounts to, ſhall not be laid out in land.“ In all the 


.caſes quoted for the heir the execution of the truſt neceſſarily 
made it land. It is not ſo here: but the ce/iuy gue irii had an 
option to make it land certainly, but leaſehold. The truſt would 
have been executed in any way, ſhe pleaſed. In all the variety 


of caſes upon this ſubject, which are very numerous, the quality 


of land has been imperatively fixed upon the money. Here an 
election is given to all the Ce/tuys:guetryſicompetentto. elect. She 
might have made the truſtees purchaſe a term, and would have 
had no occaſion to come into this Court to diſpoſe of that term. 


If they had drawn different ways, if one had ſaid, ſhe would 


have freehold, the other might have Tad; he _ Hams leaſe. 
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_ claim can only be founded on their having a legal eftate. The 


whole property was to be abſolute in the ſon at 21. No eſtate 


tail by implication could ariſe to Mary King; for by the will 


ſhe has a 2 intereſt for her life, -and-afterwards à fee is 


given to her children with an executory deviſe over. It is only 
a 2 with a double aſpect; to her children, if any, if not, to go 


The words “ 10 revert to my own right heirs” do not ſhew 


an e chat at all events it was to be laid out in land. 


They are only words-ofcourſe.”' He had the ſame intention as to 
both moieties; and there is no doubt, if Mrs. Clarke had died 
without children, her moiety being ee muſt have gone to 
Dunham, Dong. 251, a caſe like 
this and almoſt in the ſame wenn, it Was e n Was no 
eſtate wag by e a 85 % 
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bold anch in all of them there was ſome immediate object, 
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tion ii eh truſtees it is become real eſtate, and there being no 
ulue of Mary Ring, who would be entitled to the capital of it, 
wat te Crown is entitled, becauſe there being no repreſentative 
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Chandy Rated the cafe and delivered his opinion. 


1 


It was contended as to one moiety of the ſtock in the poſ⸗ 


{eſtion ofthe teſtator, and what has accrued, that by the direc- 


in themheritable line of the teſtator, or his ſon, or Mary King, 


for ihne has no heir of the blood of Clarke, it has Eſcheated. . On 


the other hand it was-contended, that as in fact it is perſonal, 
and thete is no abſolute truſt fixing imperatively upon it the 


| quality of land, but it might fill have been inveſted in -land ſo 
as tocontiane perſonal, and as there is no perſon, who can under 


hien goht to be done, is. conſßidered as done, that the 
diredtions in the will turned the money into land, and it muſt 
wn in all ſubſequent proceedings be ſo conſidered, even to the ex- 

dent af an eſcheat. I ahſtain from the diſcuſſion at large of the 


any pollible intention claim execution of the truſt, it muſt re- 
main perfonal.. The argument preſſed to have it confidered as 
real este takes the ſcope of thoſe eaſes, which go upon the rule, 
that wn is directed to be done ought to be done, and that 


doctrine; that has been traced through a great many caſes, and 


is liable, I think, full to a farther inveſtigation, and to be more 


| nd exenciſe that between them, both volunteers, in order to 


exactiy gene. Whether this Court will on behalf of the real 


- repreſentative claiming merely as a repreſentative and againſt 


the perten repreſentative exerciſe what is called, I know not 
Why, the favour of the Court towards the real repreſentative, 


give 
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1793. give a ſhin of i money a quality, it has at] Bueed got; now de. 
Jr” cide; I feeladifficalty in doing it; ſurrounded as I am byautho. 
„% rites, which, if they were prefied tothe utmoſt” extent, would 
Dun. compel that conſtruction, and even cürry it to the Caſe of the 
8 Crown. But I believe, in every caſe of that kind, all of which 
The rule, that uE very accurately and fully collected in Mr. Hargrave i ar- 
RE gument in Fullenty v. Lord Darling/on, it is a neceffaty cir. 
2 1 2 cumſtance, that where it is by will, the Will and where hy con- 
+ fideredas land, tract, the deed, muft deciſively and definitively fix upon the 
holds only money the quality of land. That is not the preſent caſe; for 
_ of the teſtator has left it perfectly at large, whether in the con- 
—_— #2 verfion of the property it ſhould be converted into inheritable 
vs the money. property or that ſpecies. of landed property, that would be diſ. 
tributable as perſonal. I \do not perceive, that it is to be ar- 
gued, thaugh very ably attempted hy the Attorney and Solichor 
General for the Crown, that the direction to the executors is 
- merely leaving an opening tathemto make a purchaſe of ſome 
| | leaſehold intereſt, that might be convenient to the occupation 
of the land, but that the general purpoſe was to turn it into 
land in order to make it deſcendible; becauſe for that T muff 
Collect, that the uſes, to which he intended to apply the pur- 
chaſe, are uſes that could only be executed in conſequende of its 
being defcendible eſtate, that was to be purchaſed, But the 
teſtator's object regarded principally proviſion for his ſon. His 
look- out did not go very far; for in a few years. the ſon would 
have been abſolute maſter. The will is careleſs after that: but 
eridently beyond the firſt takers for life the very next perſon to 
take would have had the abſolute eſtate. There was mo remain- 
der, or limitation in ſtrict ſettlement. The children of Mary 
King at the death of the tenant for life would have become ab- 
ſolutely entitled. Therefore à long term would have done juſt 
as well. It would be too much &0 ſtate, that it ſhould be merely 
in the option of the truſtees: but certainly the perſons entitled 
beneficially, when they became entitled, had a right to ſay to 
the truſtees, & buy leaſeholdꝰ or e buy freehold; for there was 
no perſon beyond them, who could control their abſolute de- 
ciſion upon it. This brings the caſe to that caſe quoted in Guiabi 
v. Cuidot which, it is ſaid, has been examined in the Regiſter's 
1 and is correct in Ain. The diſtinction therefore in the 


preſent caſe is, that that ellential circumſtange, upon which all 


ho ae, muſt de nnn. En chat * late real 
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dates in Chancery. 


effate is er 4 definitively Exed upon. it he: the 


inftrument, fails in this; and it remains ad arbitrium, whe- 


ther it is to be conſidered as land or money. Then is there any Wann 


reaſon to raiſe an equity to conyert the money. into a different 
ſpecies of property in order to create a different effect? There 
is no. perſon claiming under the will of the teſtator appearing 
to infaſt, that it ſhall be conſidered as that, which d- fadto 1 it is 
not. The Crown comes under no head of equity. I think, it 
would be a great ſtretch, even if that circumſtance of the op- 


| "INS g 


1993. 
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Dianne, 


, 


tion was wanting, but with that-circumſtance to convert it for 


the Crown is too extraordinary for a court of equity. It is my 
opinion therefore, that the caſe is unaffected by that general 


train of authorities upon the peculiar circumſtances of the will, 


and that I am at liberty to conſider one moiety to be * 
which in a it is. "Ik | 


As to the he td I am not in the leaft 9 RT EE bs 
cauſe by the conduct, which the parties have held, I am not 


called Upon to convert it into land; as it anſwers every pur- 
pole as well or rather better to continue it perſonal. As to the 


eſtates, he actually poſſeſſed, the freehold he has not deviſed 
to his truſtees undoubtedly. I cannot find, that any eſtate is 
given to them in any part of the will. If they were to execute 


» 


this truſt, they muſt, if they had purchaſed land, have declared 


it to uſes as a legal eſtate, but as to the land, he actually pol- ; 


lelled, there is no deviſe to them at all. The only legal in- 
tereſt in them would have been to receiye the rents and profits 
during the minority of the ſon, and to apply them to the mar- 


ried women during their lives. The conſequence of there be- 


ing no deviſe to the truſtees is, that one moiety of the freehold 


will go to the branch claiming under Mrs. Clarke; the other 


being tranſmitted to the ſon, and there being no heir, one 
moiety of the freehold does undoubtedly eſcheat. As to the 


leaſehold, it is no part of that fund, which was to be ſold and 


laid out in the purchaſe of land; nor is the general perſonal 
eſtate according to the conſtruction, I take of the will, to be ſo 


laid out. The words are confined to the ſtock, he was actually - 
poſſeſſedl of, and the produce of his eſtate to be received by his 


executors, which is clearly aunual produce, becauſe it is produce 
after diſcharging maintenance and other annual charges. The 
thing to be laid out, upon which the truſt attaches, is only that 


fund and that produce. How much there would be at his death 


is uncertain. Beſides that he had other perſonal - property and 
Vor. 1 B b b leaſehold 


4G 1 


4 186 


1793. 
8 
Wirts 


* Deen. 


leaſehold eſtate, which he has never again taken up, except as 


Cates in Chanicedy. . 


coupled with the freehold : but there is no direction, chat either 
the leaſehold or the general reſidue of the perſonal ſhall by 
the executors be converted into land. One moiety of the leaſe. 


hold therefore goes to thoſe claiming under Mrs. Clarke, vis. 


in moieties between Frances Searle and Elizabeth Abbott, whoſe 
huſband muſt have her ſhare as adminiſtrator :' the other falls 
into the reſidue of perſonal, -and becomes diftributable, as the 
general reſidue is. There ſeems to be other eftates. Upon the 
report there appears to be outſtanding debts, and not delperate 
debts, among others a mortgage, therefore there is a reſidue, 
the diftribution of which muſt make part of the confideration of 
the Court. The perſonal eſtate then falling ito the refidue, the 
diſpoſition of that $i muſt be to diftribute it as the perſonal 
eſtate of the teſtator veſting in point of right firſt in the ſon, ſole 
next of kin of the teſtator, upon his death in Anne Simpſon and 
Frances Clarke, who were at his deceaſe his next of kin; an dfrom 
theſe two the repreſentation is deduced as to Anne Fimpſon's 
moiety through her daughter Mary to King her huſband; the 
repreſentation of the other part is carried on from Frances Clark: 
to the wife of Walker her executor, as to the 52007. South Sea 
ſtock and 6100). South Sea annuities ſtanding in the name of 
the teſtator at his death with 200/. like annuities the firſt and, 
I believe, the only purchaſe made in the life of the ſon, and 
which is admitted to be the whole amount of the clear produce 


during the life of the ſon after the deductions for his mainte- 


nance, c. theſe ſums are the ſubject of the will directed to be 
inveſted in ſome purchaſe. No purchaſe was made: but the 
dividends were applied properly enough by the truſtees in moie- 


ties according to the directions of the will as to the rents and 
Profits of the eſtates to be purchaſed, The -capital now re- 


mains to be diſpoſed of, one moiety belongs to Frances Sear!: 
and Elizabeth Abbott daughters of Frances Clarke ; the other 
Falls back into the general reſidue of the perſonal eſtate, and 
will follow the diſpoſition of the reſidue. Frances Searle has 


diſpoſed of her ſhare by her will. As to the ſhare of Mrs. 


Abbott, it is contended, that belongs to her heir at law. He 


takes the ſame general line of argument as the Crown, that it 
is to be conſidered as land, and for the heir at law: if ſo, her 


_ deed of appointment cannot paſs it, and it is to be conſidered as 


anefleQtually diſpoſed of for _ of her examination, I need 


— . 


* IRIS,” $02 PE: | 

_ Caſes. in Chancery. %% + © 9-00 
not enter into that queſtion as to her painted er ex. | 
mination; becauſe it is clear, ſhe had a right to conſider it as 
| perſonal on account of the option; and the deed of appoint- een 
ment being quite ſufficient to diſpoſeof it, if it was leaſehold, "Deanne. 
and equally ſufficient to diſpoſe of it in tranfitu in its progreſs 
towards leaſehold, her heir is therefore barred by that deed, and | 
can take only what he is entitled to under it. That ſhare - + | 
- fore mult go according to the truſts of the deed of appointment. 
Then there is a large ſum, between 8 and gol, South Sea 
annuities. The greater part conſiſts of accruing dividends laid 
out from time to time upon that, Which was to have been the 
portion of the $Sinp/ens. That will follow the ſame rule as to 


the moiety itſelf, and will go between Ki mg and Walker. There 
mut be a farther inquiry as to the copyhold. I do not know 


1793. 


_ who was admitted fince the death of the teſtator, or who is 


nom the tenant. If there is no ſurrender, I can decree nothing 

about it. The Maſter has reported, that one moiety of the co- 

pyhold eſcheated; but that muſt be a miſtake; for copyhole 
cannot eſcheat. A moiety of moiety muſt of neceffity belong 


to the heir of Mrs. Abbott ; for neither the fine nor the appoint- 
ment touch it. | 


| 
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HIS bill was for diſcovery of FE relating to the . Plea 8 


tiff's title, and to reſtrain. proceedings 1 in ejectment. The jnanbwer to » 
bil charged conſtructive notice in the party, under whom the — Emp 


defendant claimed, of a ſettlement, under which the plaintiff gs marco. 
claimed, from a tranſaction, in which the deeds, the diſcovery 7 


belief 


of which was ſought, were delivered. The defendant pleaded : there was no 
: purchaſe for valuable conſideration, and averred, that J. D., 2% * 


” lowed; it 


under whom he claimed, had not to his knowledge and belief ought to an- 


any notice of the title ſet up by the plaintiff: but he did not — Ee 


| anſiyer the facts charged as affecting him with notice. is to wake the 
| | | 78 | __ conſtruction. 


by . 1 


Is not the plea very novel in the manner of adi 7 The 
Abenden denies to his a 8 and belief any conſtructive 
5 notice 2 


| 4 
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IS pes: notice in the RE under whom he claims. He 1 anſwer 
— to _ __ which conſtitute notice. 


Jerard. 


Sanvins.. . Mr. Thor * * Plaintiff, | FR. 8 

lie muſt anſwer directly as Sha by ghu bill. He has 
brought an ejectment; and being out of poſſeſſion © he pleads 
Purchaſe for valuable conſideration. TR he cannot do.” 5 


Tera CHAN CELLOR. 


He muſt ſet forth the facts PREY in the - bill; * which 
the Court will conftrue notice; particularly whether the title 
-- deeds were delivered. He aſſumes to himſelf the propoſition. 

He judges, what is conſtructive notice, and then denies, that to 
his knowledge and belief he had conſtructive notice. The bill 
does not impute direct notice to him. It is conſiſtent with every 
thing, he ſays in anſwer, that the very ſettlement. itſelf might 
have been delivered. He muſt let _ Court Jae of that. 
The plea muſt be 3 


mY We A N ON Y MO USA * 
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R. ABBOT avail in order that a bill might be taken 
ing outlawed, 


pro confeſſo upon the equity of the ſtatute 5 Geo. 2. c. 25. 
8 that the defendant ſhould appear to the Jubperna within a limit- 
= within 2 ed time. The eighth ſection of the act requires an affidavit, 


ited time 


upon the equi- that the defendant had been in the kingdom within two years 
ty of Stat. 


1 oF before the ſubpœna iſſued. That was not the caſe in this inſtance, 
| 2 tho* the fact being, that the defendant was outlawed. In ſupport of the 
been in the motion A manuſcript caſe before Lord Camden was cited, and 


ky. myo another before Lord Thurlow-in 1786, upon the authority of the 


che ſubpena. former; in both which it was thought ſufficient. to ſtate, that 
the defendant coptinyed abroad to STO OS. 


Defendant be- 


This motion was granted. 
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SANDFORD 1 REMINGTON: os 
* + June, 19h, 1793. 


a: 


HE Attorney General 3 to Rappen depoſitions on Attorney ex- 
the ground, that. the witneſs. was confidential attorney nn 


witneſs muſt 


* ſolicitor of one of the parties. - He ſaid, the Court will on iſcloſe as 


one in his 


motion ſuppreſs depoſitions, if improper, Juſt as a court of law, preſence by 
would, prevent improper evidence from going to the jury, if bin client, as 


execution of 


tendered-at „„ > | © HG. 
„ not private 
confidential 


on the other fide | it; was fd, depofitjons a are never ſuppreſſed, eerst 


with him, as 


though interrogatories rr NISSAN 1 -the reaſons 

r ! . for making it, 

af 04 HCH 03, 140K Se em moths 
on to — 
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ons re — 


1 I fee no. poſſible way to come at it but by referring it to the ſee, what pert 
Maſter to ſee, how much was matter of that ſort, that from 4.5 x6 age 5 
the confidence between attorney and client gught not to be dif. confidential 


attorney in 


cloſed.” It is not adequate to the caſe to let it ſtand, truſting to order to have 
never letting it have effect. It is very difficult at law to argue, — 
that the evidence ſhould not have been given; and therefore it 
ſhould have no effect. The Judge may ſtrike the evidence out 

of his notes: but it has its effect. The Court takes upon itſelf 

to ſtop a witneſs, and does not require the objection to be taken. 
This witneſs may be called on to diſcloſe all, that did paſs in 

his preſence at the execution of the deed as a witneſs; ſo his 
having been ſent by his client with orders to put the judgment 

in execution ; that is an act: but he is not to diſcloſe the pri- 

vate converſation as to the deed with regard to what was com- 
municated as to the reaſons for making it, Sc. I have ſeen 

much evidence lately, that ought not to have encumbered the 
records.” This man concludes with his conception of what might 

have paſſed elſewhere from the countenance of the perſon at the 

time of execution. It is a pity,” that ſhould ever have been in- 
ſerted. Refer it to the Maſter to.inquire, which of the mat- 

ters in the depoſitions came to the knowledge of the witneſs as | 
confidential attorney and ſolicitor. The Regiſter ſays, depoſi- * — 
tions are often ſuppreſſed e motion dares impertinence and | 
OG | 3 din 8 N 
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GENERAL ORDER” . 
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4 1 \ 
3 FHEREAS by the practice, which hath a 81 ome 
rn yeurs paſf, eight Gazettes muſt have been publiſhed | 
rupt to bees · after the iffuing a commiffion of bankrupt, before any other 
cuted de perfor; than the attorney, who ſued out fuch commiſfion, can | 
_ ſuperbdable * procure the ſame to be ſuperſeded for want of profecution, and 
profecutiva at Whereas the time ſo allowed for ſuperſeding ſuch commiſſions, 
der a are to be executed in the city of London, is found to be unne- 
choſe not to ceſſarily long, and the preference, which the attorney ſuing out 


Ls a n ſuch commiſſion obtains in ſuperſeding the ſame for want of 


= * os 28 2 proſecution, and conſequently in ſuing out another commiſſion 
| Fungus yon upon the petition of ſome other creditor immediately after ſuch 
—— ſuperſedeas, hath been likewiſe found to be prejudicial ta the 
due courſe of proceedings in the ſuing out and proſecuting com- 
eden, ad miffions of bankrupt, I do therefore order, that any commiſſion 


don lea 22 of bankr upt, which ſhall be ſued out from and after the 26 th 


made in hs day of June inſtant, and to be executed, in the city of Landi, 
ration 


other attor- ſhall be ſuperſedable, for want of proſecution at the expi 
2 fu- of fourteen days and not faaner after the date thereof, po that 
_ new commiſſi- any Commiſion of bankrupt, which ſhall be ſued out from and 
vreferred to Aſter the faid 26th day of June inſtant; and nat ta be executed 
drag, abe in the city of London, ſhall be ſuperſedable for want of proſecu- 
ſued out the tion at the expiration of twenty-eight days and not ſaqger after 
former- . the date thereof; and I do farther order, that one day ſhall elapſe 
after the expiration of the ſaid fourteen ox twenty-eight days, de 
fore any order ſhall be made for ſuch ſuperſedeas, and that the 
application, which ſhall in the courſe of that day be. firſt made 
by any other attorney or ſolicitor than the attorney or ſolieitor, 
at whoſe inſtance the ſuperſedable commiſſion was iſſued, for a 
ſuperſedeas of ſuch commitſion and for a new commiſfian to 
be killed, ſhall, be preferred to an application for the ſame pur 


poſes by the a or * * ſued out ſuch * 
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KRVIOUSLY to the marriage a Mr. and Mes. Bal Setlementn 
$508k ftock, to the intereſt and dividends of which ſhe deck baer. | 


was under the will of her uncle entitled, till ſhe ſhould attain F % e. 


e in truſt 


the age of 21, when the principal was to be abſolutely transfer- after death of 
red to her, was with the concurrence of the huſband veſted in we 8 


her mother Mrs. 4 nd in Monigomery upon truſt, that . 
the huſband ſhould receive the intereſt and dividends after the no b. the 

death of the wife, in caſe he ſhould ſurvive her, for his life, .- 9 * 2 

and in the event of there being no iſſue that the whole ſhould wife with 


revelt in her in the ſame manner, as if ſhe had continugd fole, poinmenr/i 
with power of appointme 


\ 


nt of the whole or part to fuch'perſons, nrg ol 
and in ſuch, manner, as ſhe ſhould. think fit, in default of ap- © lake" fu; & | 


pointment to go to her next of kin according to the ſtatute of adutery; on 


diſtrihutions. By this ſettlement there was no diſpoſition of the ig 


intereſt and dividends during the joint lives of the huſband and bare the di. 


vidends * 


wife. In May 1785 ſhe came of age, and in June following to him 


made an appointment giving the whole fund to her huſband in oy joint 4 


caſe there ſhould be no iflue. In 17 88 ſhe eloped from her of ſuch intent, 
huſband,” and immediately after inftituted a fuit' in the Feclefi- ed b ey 


aſtical Court againft him for a divorce on account of i impotence. the ſeparate 
uſe of the 


That ſuit was determined i in favour of the hufband, who was wife, refuſed : 


difmifled from the charge: but by the courſe of the Court he bang te de 
was obliged to pay all the cofts. After the feparation ſhe lived, huſband for 


he mutual 
and at the hearing of this cauſe continued to live, in a Rate of Ges of 


adultery.” The bill was brought by the huſband- againft his eg, >, 


wife and the truſtees claiming the dividends during their joint the cots nod 
o the ex- 


lives, and to have the fund fecured on account of his contingent = of the 
intereſt. They went into evidence on- both lides nn 


roundleſs 


tention/at che time of making the ſettlement; all parties con ſuit ioflitated 
tending, that it was contrary to the intention, and ought to be 95 . zn 


varied; The plaintiff infifted, that it was a mere omiffion in ne range 


cal court 


not giving him the dividends expreſsly for the lives of himſelf gould be paid 


out of the ac- 


and his wife: the wife and her mother contended, that the perl ew 
omiffian lay in not creating a truſt as to thoſe dividends for the =o the only 


ſurviving truſ- 


ſeparate uſeof the wife. Upon this point the Lord Chancellor tes appearing 
ſaid, early in the cauſe, that he muſt take the ſettlement, as it gent h, 


x "hl and could not alter it by parol, -and therefore ſhould pay hare &- 


O be paid into 
Court. 


— 
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Mon raont- When the cauſe Was heard, Niere one of the truſtees 
„ was dead. The queſtions were, firſt, whether the plaintiff was 
Colts refuled entitled to theſe dividends during the joint lives of himſelf and 


o a truſt 
e 'a his wife, or whether ſhe could claim them as a reſulting truſt 


truſt different 


from what it to her ſeparate uſe; ſecondly, if the plaintiff was entitled, whe- 
really was: ther he could take the dividends without making a proviſion 


but general 


miſconduct, out of them for the wife: a third 8 was made at the 
backen bar, though not prayed by the bill, Whether if the plaintiff could 


| ud. not PTY the dividends. WE not We Tr into _— 


9 Of & 15 


There was ln evidence as to the plaintiff's "7" 
of his Wife. - On her part it was infiſted, that bis ill treatment 
was the cauſe of her leaving him: for him that Was ſaid to 
have been occaſioned by the perſuaſions of her mother. There 
was alſo evidence of fraud by the huſband in procuring her 
appointment by his — 1 will at 1 time in ber 9 


2 * 
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II the huſband cannot ſucceed upon evidence of the Inten- 
tion; yet in law, he is entitled to theſe dividends. Under the 
appointment he has an intereſt, which entitles him to call to 
have the fund ſecured. This Court has no juriſdiction to try 
the ground of - ſeparation between huſband and wife. There 
| Have been caſes, L agree, in which the Court hag refuſed to give 
the property of the wife to the huſband without proviſion be- 
ing made for her: but if he chooſes to go without the property 
himſelf, the Court cannot give her own property to her; Alex- 
ander v. M*Cullogh before Lord Thurlow: there the buſband 
uſed the wife very ill; yet the Chancellor. every year for fix 
ſucceſſive years decided, that ſhe could not have any part of 
her property, unleſs the huſband would conſent. At all events 
he has a right to have the dividends brought into Court. As 
the ſettlement ſtands, It is to be inferred, that theſe dividends 
were intended to go to the huſband. If there had. been any 
conception of a proviſion for the ſeparate. ule of the wife, it 
would not have been omitted. There is nothing in it to imply 
a. right of that ſort. The marital right of the huſband ought 
10 attach; and confidering the wife $ cog ust that equity, to 
3 3 which 


/ 
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- which but for" that ſhe would be entitled, ought not to attach. 159g. 
She lies in open adultery, and therefore requires no other LV 
maintenance, She cannot ſet up any claim againſt this pro- Barr 
perty, except to have a proviſion for her ſeparate uſe. She cer- Mowrcons- 
tainly can. have no claim as far as the extent of the expence to 
which ſhe has put her huſband by that ſuit in the Eccleſiaſtical 
Court. The ſettlement is very favourable. to her. If there is by 
no iflue, ſhe is to: haye the diſpoſition of it; and if ſhe makes 
none, it goes- to. her next of kin, and excludes her huſband. | {' 
The ground for her ſeparate proviſion therefore muſt be, that 
notwithſtanding bis marital right her ſituation is ſuch, that be- 
ing ſeparated from him ſhe ought in equity to have a ſeparate 
proviſion. The facts are, that ſhe ſeparated from her huſband 
under circumſtances of looſe living with one man, and now 
lives with another, and that The put her huſband. to great ex- 
pence by that groundleſs tut, 1 


Mr. Mansfield, Mr. Grant, and Mr. Hart, for the Defend- 
.- nd ., ants. 1 n . a * Co WH ve 
As to all the truſts not declared by the ſettlement, being the 
property. of the wife it reſulted to her, and to her ſeparate uſe. 
There is ng caſe, in which a huſband has been determined to 
have any claim to property: of the wife, which he permitted to 
be conveyed by her to truſtees previouſly to the marriage. There 
is a certain truſt declared in favour of the huſband ; therefore 
it is evident, no greater intereſt was intended for him. As to 
a reſulting uſe, many. caſes have been determined upon that. 
If there is a parol declaration of a uſe to the grantee for life, it 
is held clear evidence, that that is the only intereſt, he is to 
take, though otherwiſe the whole would paſs on account of the 
valuable conſideration. , The deed admits of that conftrution, 
as it fands: but if not, where truſtees are appointed as to 
perſonal property, and there is no declaration of truſt, parol 
evidence is admiffible; for it is not to contradict the deed, 
but to ſhe the truſt. It is evident, ſome truſt was in- 
_ tended, aud that the truſtees are not beneficially entitled. The 
pole tenour of the bill goes upon this, that by miſtake or fraud 
atruſt in the plaintiff's favour was omitted; therefore he con- 
clades, that if there was no declaration, the inference muſt be, 
that it xeſulted to her ſeparate uſe. If your Lordſhip is of opi - 
mon, that it reſulted to the wife not for her ſeparate uſe, and 
conſequently to the huſband in right of the wife, that is a new 
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* * AN point; for it determines, that his aſſent is W and. - 
upon a conveyance of the wife's property to truſtees before mar. 


Bit” riage it makes no 6 whether the E 3 2 


Mos wo- or no. - 
RV. * 


e 5 ; 95 on 
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lte wemes Im the ohe cafe 1 ſhould ſet afide the 451 as in fraud of the 

propeny be. marriage, becauſe concealed from the huſband : in the other 
Tore marriage it would be ſecured to the wife, but not for her ſeparate uſe, 
_ privityof Nor but would be put under the care of the Court. A refulting truſt 


inten 


bend, tis muſt always reſult according to the legal rights of the owner. 
| bebe. ff 4 woman previouſly to marriage conveys her property with. 
„ out the privity of the intended Hufbandh, it will be fraud; 8741. 
=.  - more v. Bowes (1) went upon this, that the deed was honeſt and 

proper, being made in contemplation of a matriage With ano- 


ther * and with the conſent of that perſon,” 


For the Defendants. 1 5 | 

As to the ſecond point, wherever a huſband comes ther for 
-prineipal of intereſt of his wife's fottüne, the Court will give 
dim neither, unleſs he will do that, which under the eireum- 
A fances the Court thinks reaſonable. If the hufbat# puts his 
Wiſe under the necefſity of withdrawing herlelf from cohabita- 

—  »ti6h, the Court will go farther than merely to impoſe a condi- 
„dien upon the 1 of the hufband, and will entertain a 
uit by the wife for ſeparate” maintenance out of her own pro- 

. perty. Tn Oxenden v. Oxenden, 2 Vern. 493. it was faid by the 

Tord Keeper, that as a Court of Equity will oblige*# huſband, 

- who comes into equity for his wife's portion; to make a ſettle- 

ment en the wife by way of jointure, or to ſccure x malte 
nance to cher, in caſe ſhe outlives him, the Court dught much 
rather to de it, where the wife is at prefent reduced to a farv- 

ing condition, and eſpecially when the execution of the truſt is 

—_ % directed by the Court. Williams v. Callow 2 Vera. 752. 
Therefore Atkins muſt be miſtaken in making Lord Hardwick: 
-ſay in Head v. Head 34th. 850, that he could find no prece- 
dent for compelling a huſband to pay a ſeparate" maintenance 
for his wife, unleſs upen an agreement between them, aid 
even then unwillingly, for in thoſe two caſes from 'Fernon there 
-was an MM agreement, that the 1 * have e 


* 
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+ to tis own uſe 1 the coverture ; vat iy "OM 69s. 

reaſonable cauſe for her living. apart ſeparate maintenance: was. Neem 

decrees - The: plaintiffs ill uſage of his wife is an implied Pat. 

agreement to provide her with ſeparate maintenance. If there Moxrooys- 

had been an expreſs. agreement for it, her ſubtequent ill con- * | 

duct would. not have prevented her from coming here to en- 

- - force itz, Sidbey v. Siduzy 3 H Will. 269. It is not contended, 

that at the time of the elopement ſhe knew the perſon, with 

whom the has fince committed adultery. There is no evidence, 

that her conduct afforded an excuſe for uſing her ill, Some 

people only ſay, they heard ſhe. paid too much attention to a 

man named Mriglit. If it is doubtful, whether ſhe is entitled, 

yet theſe dividends ought not to be brought into Court; nor 

is that prayed by the bill; for the truſtee is in poffefſion. We 

bill ought:to be: diſmifſed; as the huſband fails in the only 

| ground, on nn 3 R of the * 
ment. | 
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* did not I ene ſuch We are SER FE 
Fees Jem It is contrary to the eſtabliſhed doctrine, that a 
married woman ſhould be a Plaintiff ina ſuit in this Court for 
ſeparate maintenance. There was a eaſe of Lambert v. Lambert 


from reland'in the Houſe of Lords, in which the caſes mn i 
 much-confidered;. and 1 take-it ta be now the. eſtabliſhed law, jurildition , 


give a wife 
eparate main- 


that no Court, not even the /ecclefiafitcal court, has any 
nal juriſdiction to give a wite ſeparate maintenance. It is al- 1 00y ag 


ways as.incidental to ſome other matter, that ſhe becomes en- given inciden- 


tally as on a 


 tille® to a ſeparate proviſion. If ſhe applies in this Court upon /upplicevie in 
A Jupplicavit for ſecurity of the peace againſt her huſband, ang bang or 


divorceamenſ/d 


it is neceſſary, that ſhe ſhould live apart; as incidental to that & oro prop- 


ter ſæ vitiam in 


the Chancellor will allow her ſeparate maintenance: ſo in the the cectes. 


_ ecelehiaſtical Court, if it is bee for a divorce a * WAY” 3 


— 


* deren Jexvitiom. 


as. . 3 e 
; — is another 4 Nicholls v. n 2 men 671, 
which 1 did not mention beeauſe' there is ſomething like an , 
 \agreementthough- very feeble; and it does not appear, that it 
was * toundation 25 the _ The . 2 ſup- 
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1793. pirhy than e the charge of ill Gs: The will "A 


—— manifeſtly an impoſition; for upon the ſuppoſition, that i it was to 


"Bair 


„take effect; he gave her exatly what ſhe had before; returning 


Monreons: the fortune in the ſituation, in which it ſtood by the ſettle. 


* 


men Suppoſing ſhe could not come here, does it follow, 
 _ » that upon his application it is not to be done by way of con- 
dition impoſed on him? It is aid, if the huſband is obſtinate, 
the dividends can only be ordered into Court: but in . 
Simmomt 3 All. 20 the Oourt ſays, the money ſhall. be brought 
in for the benefit of the wife, n the huſband WRT is 

| ſtarving k 10 want wi maintenance. | 


Tord „ „ . 
| I cannot go all the lengthy the- counſel tor the plaintiff te | 
fire. Iwill ſtate, how far 1 can go, and leave it to them to 
try to induce me to go farther. Firſt, I muſt entertain this bill. 
It is neceſſary. This fund ſhould be transferred to the Ac- 
countat General. There is only one truſtee now living, and 
not an, indifferent truſtee. The eventual- right of the huſ- 
band I-am not now to decide: but I muſt take care, that it is 
not defeated by a breach of truſt This ſettlement has no 
omiſſion, unleſs it is true, Which F cannot take to be fo, that 
. theſe dividends were to be ſecured to her ſeparate uſe. Both 
parties ſay, there is an emiſſion. It is not ſo ad vantageous to 
eeither, as they would have it: but it is complete. There was 
no occaſion; to / ſay, whether theſe dividends ſhould go to the 
Hhhuſpand during coverture; for they would do ſo by law. It 
Vuoas neceſſary to; provide as to the future diſpoſition after her 
death. The ſettlement therefore is clear. The fund is ſecured 
buy the ſettlemeat for the children; and during the coverture 

the dividends are payable to the huſband in right of the wife 

phy chis Court acting upon the truſtee. Upon the facts I eannot 
enter into; their conduct, While living together, farther, than 
what is apparent. She deſerts her huſband's houſe. She was 
not deſerted, or turned out of doors: but ſhe eloped without 

| his canſent, and inſtituted a very groundleſs and infamous: ſuit 
again him in the Commons. There Was a ſeparation between 
N them during all that time; and ſince and now ſhe lives in 
adultery. The direction, that Lam inclined to give, is this; 
firſt; the coſts. muſt come out of the dividends accumulated; 
nent would repay to the huſband all the coſts, he has paid in 
V 80 ö J7%7ÜÜ»;ͤq Mc, ME 


Caſes 1 in Chancery. 
re Fecleiaftical Court; al 0 Fam inclined to think, I ſhould, 


the huſband; if he wants the whole, make a proviſion for the 


wife is plain; that this fund of her fortune is to be a mutual 


proviſion for them living together; therefore if T give the whole 
o one hen ſeparated; T defeat the mutual intereſt, both had 
in it. H 1 could order any fpecifick part to the wife, as to 
which 1 doubt my power, 1 could not in this inſtance do it; 
becauſe it would be enormous to give it to enable her to keep 
the gallant inſtead of his keeping her: but then I would not 
give it to the huſband, but am inclined to do, as Lord Thurlow 
did im Alexander v. MiCullogh, after thoſe applications, T have 


mentioned; to have the divideids: paid into Court. I cannot 
give the Whole to the "huſband; nor with any degree of | 


. or 1 ſenile: can 1 _—_ it to the vite.” IO 
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As to paying in 9 future dividends, ef is no * 8 | 
the-huſband was entitled to. the dividends. under a contract 


made on marriage, in which the Court has ever interpoſed to 


fiop his right under that to receive the dividends on account of N 


any circumſtances, which obtained between him and his wife. 
Alexander v. M *Cullogh was a caſe of a clandeſtine marriage, 


and there was no contract whatſoever; the Court ſaid, they 


were in the ſame fituation as truſtees, where there is no con- 
tract, who might lay, the huſband had no right to call on them: 


but they might, if they pleaſed, aſk a Court of Equity, whe- 
ther the property ſhould come out of their hands without mak 
ing a provifion for the wife. But by the contract theſe par- 
ties have bargained for better and for worſe; and this is not 


a truſt capable of being modelled by the equity of the Court. 


If the effect of the contract is, that the huſband has a right 
to the dividends, the juriſdiction of the Court is ouſted by the 


n contract. As to the coſts of this ſuit, if the mother is not to 
pay costs, the ought not to have them; for ſhe does not come as 


_ . mere truſtee, ſaying, here is a doubt, but abſolutely infiſting, | 


that there was to be a proviſion for the ſeparate uſe of the wife 


_ introduced into this deed ; which it is impoſſible to ſuppoſe. | 


| Her teſtimony alſo, that the deed was drawn under the direc- 
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1793. 
even if it had been ſeparate property of the wife, if I had con- 


trol over the fund: but as to the future dividends, here are a 
"huſband and wife de fads ſeparated. The ground of making mm 


198 Sets in as. 


3 tion 6f 8 plain, is: contradicted by the perſon, 5 ew 
= it, There is no pretence of a. demand made for the ſeparate 
Dat uſe of the wiſe,” While they lived together, or that the huſ. - 


kosten-: band received it by her permiſſion. Suppoſe, there had been an 


„Er. 


agreement for ſeparate maintenance; and that it was aſterwards 
abandoned: upom a bill lately by Mrs. #etcher againſt her huſ- 
. band Mr. Juſtice Buller thought that to give this Court juriſ- 
diction on the point of ſeparate maintenance ſome agreement 
dy the huſband was neceſſary: he alſo thought, it was neceſſary 
from motives of publick expediency, that if ſuch an agreement 
was once abandoned, it mult be renewed in order to give the 
Court quriſddiction, and in that caſe becauſe it was abandoned, 
he diſmiſſed the bill. There they lived as ill apart as theſe 
people. do. Suppoſe an expreſs contract to ꝓay theſe dividends 
to the! huſband for life, and he comes to have the benefit of 
the truſt, the. alear reſult in this way of putting it gf a con- 
tract made by herſelf: She cannot ſay, it was his fault, that 
ſhe did not live with him. „Having left him, whether juſtified 
or not, in ſuch a manner, that he can never take her back, can 
ſhe deſtroy the legal · eſſect of the contract, the entered into? 
"Tf it was to be for their mutual proviſion, it is her own fault, 
- that ſhe has not, aud cannot for the future, have the benefit of 
it. To give her a proviſion would be a caſe of very bad ex- 
. ample. If there Was an expreſs. contract for her ſeparate. uſe, 
T admit, notwithſtanding her conduct ſhe muſt have the benefit 
of it: but ſhe cannot prevent him from having the benefit of 
his contract. Under theſe eirrumſtances the Ecclefiaftical Court 
would not give her any alimony; and there is na.circumſtance 
- of agreement to make this Court interfere. It would be a. 
great deal for this Court to ſay, the wife Thall have part of 
what under agreement the huſband is entitled to receive, 
though ſhe lives in ſuch a manner, that the Eccleſiaſtical Court 
e refuſe. her alimony. | TRY 
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| e had been an oxprets gifrie s bend 4 nr the terms | 
of the contract, I ſhould adopt your reaſoning : but I cannot 
take it as an expteſs gift to che huſband, nor diſtinguiſh this 
_ caſe from that of a tum of money belonging to the wife not 
ſpecifically given to the huſband. That is truſt money in tbe 
Hands of the Court; aud he cannot get it otherwiſe than by com- 
e 0 . 9 . 9 ** ing 
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—— Cans 18 Chancery. 279 
ing here, He cannot bring an action againſt the truſtee but 1993 
for money had and received. The truſtees could not he ſued at 

" Jaw, unleſs the had the dividends in her pocket. There is no Bar 
way of” coming” at it but by application to this Court to act youro,mur 

. again the truſtee. Then whatever is the delinqueney of the » 
_ wife, can I let the huſband” have it? You argue as if I was 
going to decree it to her; which I certainly ſhall not. Her 
delinquency is a good ground for not paying it to her, but is 
not a ground for me to let him receive the whole of this 
property; which being hers originally was intended to be his 
partly to ſupport her. I cannot let her have jt, nor the huſ- 
band; for then ſhe would be left unprovided for. See the con- 
ſequence of it: from her paſt and ſtill ſubſiſting miſcondyR I 
muſt continue her in a fate of adultery, or reduce her to beg- 
gary. Feannot ſuppoſe, he is to take her back. Alexander v. 
Mug is, as far as I have heard it, a very good rule to go 
by. The fituation of the caſe will probably produce ſame agree- 
ment for her future ſupport: I would not refuſe the mother 
her coſts, becauſe ſhe was a bad woman, or for reaſons of that 
kind: but 'T think, there is a ground to refuſe them to her from 
her ſetting up a truſt different from what it really is. All the 
other parties muſt have their coſts, and the huſband muſt have 
all the coſts, he has paid, or is bound to pay, in the Eccleſiaſ. Cotts. 
tical Court, out of the accumulated dividends ; and future di- 
\ vidends muſt be paid into Court ſubject to farther order (.. 
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NEWMAN u PAYNE - 
day ad and 3d, 1793. 


IN 1781 Payne, who was an attorney, was employ ed by Securities 


I Newman and his uncle to act for them in cartying on a law taken by ao 


Þ | - *. . . attor from 

ſuit, and from that time to 1791 was engaged in a great va- bi, jen dur. 
| A - g | tze time of 
their connex- 


| (m1) As tothe refuſal in this caſe_to vary the ſettlement, fee Doran v. Roft ante 'Mcir conne: 
+ vol. i. 59-3 and: Smith v. Maitland, ibid. 362, upon a will. Thoſe were ſtronger for a preſent, 
.  calesz for in the former the Court thought the inſtrument contrary to the intention; the balances 
and the latter was a caſe of evident miſtake: but as in both the inſtrument con- 2 =. 
+ tamed nothing to guide the Court in making any variation, it was refuſed. A ſet- ney lent nd 
Uement may be varied in conformity to the intention declared in the recital; ante laid out, coſts, 
vol. i 171. i 555 4 | 9 and buſineſs 
8 done, and the 
5 - riety price of a 


/ 


"Tx Ro 


7 horſe fold, - 


4%  —  _Cnles-in- Chancery. 
| 1708. rlety of affairs on their account, but particularly for the ne. 
| phew; being appointed his receiver, and tranſacting All his 


e Dunne as confidential agent and attorney. Soon after this 
No Pare. agency commenced a memorandum was given to Payne by Neu. 


+*- 


void 88 to 3 when he ſhould be able upon coming into poſſeſſion of 


the accounts 


preſent 3 ang 


- the plaintiff the C. eſtate; to which he ſhould ſucceed” on the death of his 
2 o uncle without iſſue, and to make Fayne his ſteward: and de. 
. ſhould bee. -claring, that this was to ſerve as'a memorandum to his execu- 
meld due, tors in caſe of his death to pay the ſame. From 1784 to 1791 


were opened -ſeyeral: accounts were ſettled between them for buſineſs done, 


- ay to the 


whole ; the © and money lent and advanced by Payne to the 'uſe of Newman, 
borſe having mixed with charges for coſts; and balances were ſtruck and 
* ſecurities taken by Payne upon every balance; and upon theſe 
2 — -6cealions ſome money was always received hy Næman. Payne 
5 0 52 —4 alſo ſold to Newman a colt for 180 guineas pay able at the death 
than was then of his dnele; which à ſhort*time after was put up for ſale at a 


i 3 his. repoſitory at-the price of 20 guineas, and ſold for 12. During 
Value directed. the period of their dealings Newman gave his bond to pay 10001. 
to Payne at the death of his uncle abſolutely; and afterwards a 
farther ſecurity was created by a term of 60 years upon his re- 
verſionary intereſt in the C. . at the death of his * with- 


out illne. 


MR af FTE znvalves 5 in Ty. tels created. A 

truſt for the- benefit of his creditors; and the bill was filed by 

him and the truſtees againſt Payne for an account of all dealings 

and tranſactions, and that on payment of what ſhould be really 

due the defendant ſhould deliver up the ſecurities and reconvey 

the term. In the argument for the plaintiff a queſtion was 
d whether this was not a caſe, in which the ſecurities 

- ought to be conſidered, as if they had never been executed, and 
Therefore ought to be declared void, and not to ſtand as ſecurity. 
for. what ſhould be actually due; and Vell v. Middleton in this 
Oz: 5 Sw Court and the Houle of Lords was cited for that purpoſe. The 
| e reſiſted opening the accounts, inſiſted upon the full 
benefit of his ſecurities, and went into. evidence on the value 

. ol the horſe. It appeared, that all the accounts were in exiſt 
nc. eee ee | 
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man expreſſing . his intention to make a-preſent of IOO“. t | 


bung e. 
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1 1 planes in this bill bn to pay one is really due; 1 wa 
and delt does not ſpecihieally pray to ſet aſide on account of Wr 


an tamvention, or improper advantage taken, any of the 
ſecurigies, but confiders them all as fecurities available to ſome 
extent: but it irtipeaches theſe ſeveral tranfactions as ſuch, as 
- obghMtiok ts be chuntenanced in a court of Juſtice. - I 0 
Jeu of the relle to be Sloen. The ground of it would equally 


4 pply to any other court f Juſtice.” do Hot go upon any pe- 
culiat ground of eqbity, that goverus the proceeding $ of a Court 


e are 
« officers of the 
Court, and 


for 1 take up the facts Upon that protection, that every court fave fereral 


ok Feat but 1 fotind'it upon grounds, that would eqqually 
entitle the platnefff' to the Tanie order from any court of law: 


owes/to'the ſuitors of the country in affirmatice not only of the Rds wed 
generaFpolicy of the Taw, but of ſeveral particular regulatiotis, mr 5. 
chat there man be peculfar reſtraints upon” attornies, and that ivgs both for | 
they are not ic denk with" their clients Upon exactly the Taitie db. 


— 


. | 


e ſum- 
oceed- 


d againſt 


em, and 


terms, upon Which men at lärge may deal with each other. Rain on 


ints on 


They are oonfidered as officers of the Court, and have ſeveral them in their 


privileges"as Thich : there ate peculſat Tonitnlity proceedings war er 
both For and agaltrſt them; an 1 can eafily conceive, how this tray: | 
very identicał caſe might have come into a court of law : and «t lawa judg-- 2 
if $6, that Court would have done exaRtly wat 1 ſhall do ; for y n . 


if inftead of taking theſe ſecutities New/n had been made by 


ney from his 
client would 


the defetidant to confefs judgment with ſtay of execution during 2 ſtand as a 


the lie oF the wncle, upon Tak an affidavit as the anſwer of 


ſecurity for 
what is aQtu» 


© the defendant in this cauſe 1 ſhould, fitting in a court of law, ally due. 


have faid,” the judgment ſhould ſtand only as a ſecutity for ſo 
> mucky as ne could make out to be due; and the Court would 
have given a direction to the Maſter or Prothonotary what 


ſams ts allow, and" what to aifallow. I d6 not mean to preſs 


upon the difficultics, in which” Newman was involved, and the 
_ conſequent infience, which a perſon tranſafting all his bufi- 
nels, (for it Was a general management) and ſupplying him . 


wien "mogey from time to time, muſt have gained over him. 


As tothe fads 1 do pot impute peculiar miſconduct in the ma- 

nagement of the affairs of the plaintiff. With regard to the 
*accounts ſettled, and the balances,” for which the defendant took E 

fſecurities, aud ſtrengthened His demand by taking always a new KEY 


een upon tHe balance When increaſed, there is only one 


remarkable * that Wherever there by an ad miſſion | 


IM 1. * "Fre F of 


> 


Ne a then a term of 60:years was created-ypon./the reveffionary 


P 1593. of a blames 9 money was 3 to the plaintiff; it was always 
” ſmoothed: by ſome little money coming to him. Very early in 
-Nawnan their dealings Newnan took a ſingular ſtep, namely, a xeſolution 
I to make a preſent of 10000. to Payne, when he ſhould. be able, 
When he ſhould be in poſſeſſion of that eftate ; and to give ſome 


|, , greater degtes of Ri nts and efficacy to that intention a memo- 


©; » randum was made coupling this intended giſt with a recommen- 
þ dation to his executors.in caſe of his death to pay that ſum. That 
3 memorandum Was afterwards turned into a very different form, 
78, a bond engaging to pay this ſum at the death of his uncle, 
which could. not be retracted, and which- made him perſonally 
1 hable without any. reference to the citcumſtance of his ability 
but that is not all; for the bond was. not thought good enough; 


— 
- — - 
1 


intereſt of the eflate; 1 then it became totally out of his power, | 


aan abſolute ſpecifick. lien upen that reyerfionary intereſt, not 


e wn merely 2 ſpecialty debt. L 1 take. Hayn from his anſwer not. to 


e - bane apprehended, that there. was much. difference between theſe 
-- +»: ſecurities. .: The, caſe;now comes: before the Court on three ſeve- 
. , ral heads of demand; the. gift of loool, the ſecurities taken 

for the balances of the accounts, being chiefly: for buſineſs: done, 
A: ſome for money lent and Jaid.out to his uſe, mixed with charges 
flo colts; and, third]y,,the price of the horſe... That tranſaction 


| "= uk 8 to the. horſe. may. be fair. Hf de not mean now to decide upon 
eee As to the. oo, 1 take it as a gift paſſing: over the cir- 


1 cumflance- of raiſing, it. from. a mere intention. to give to an 

actual bond. Suppoſe all. that cireumſtance out of the caſe, of 

un ot the. intention being merely of 2 future bounty, that might be 
 retradted, it is impoſſihle for any Court to ſuffer. that to ſtand; 

for it is clearly, held without contradiction, that there can be 


„„ valid ſecurity for a gift between attorney and client in the 


courſe of their buſineſs. Prof v, Hinds was a caſe not actually 
of an attorney, but of a perſon officiouſly interpoſing : but the 

$ opinion , of Lord Harawicke. in. Walmſley. V....Beoth,- 2 Ath. 28. 
is diſtinct, and is the more authority, becauſe the bill was 

_ fart diſmiſſed; and though it was the caſe of; Japhet. Crool, 
who, was more likely to impoſe. than. be impyſec on, yet 
he might be impoſed en, and Lord . Hardwicke thought, that 
at all events it was impoſſible far the Court to ſuffer; a bond 
by a client, to an attorney in the courſe of their affairs 
aud dealings. The argument of. Lord: Harawicke. is, Rated 


F No much at length in Akins, and is correct; for. I:compared. it 


n this morning” With a note of Mr. INS which: T had by 
i | 7 , . Dy f | | . accident. 


* [It * not 3 agree with the report: but there 


it upon eus neceſſary reſtraint, under which the Court muſt put 
-thoſe; wie as officers' of the Court are the perſons, to whom 
clients muſt apply, chat no advüntage may be taken by Perles 
in thay fitüstion; and upon that general ground the bond was 
ſet aſide; The idea of the Chancellor was, that he would not 
even let it Rand as à ſecurity for what tas due: but the plaib- 
tiff ſubmitted- to pay what was actually due: It is put com- 


monly upon one of the caſes, which hold that upon general 
conſiderations of policy the Court” without entering into the | 
means uſed,” or the character of the Parties, but merely upon 
the relation of attorney and client, Win not ſuffer it to. ſtand. 


As to the bills of coſts. taking ſecurity for them always leaves 


it open to review, becauſe it is impoſſible, that the demand in ah 


is nd material diterence: and it is laid down inthe Whole of 


1093. 
—— 


„ ee | 


vibe N 


its nature can be uncertain, or under Circuinſtances, that ma 25 
not be clearly made dt. Bills of coſts ate Tubjeet to taxation : Hh 


they ener arbitrary : but the allowance is fixed. The law 


has uſed ſeveral precautions to prevent im poſition; ; "and that 


law would be defeated, if Without a fettlement of accounts ſe- | 
carity might be taken ſs ds to prectiide inquiry.” "Therefore I 


have known many caſes, iu Which they haye been examined 


that point of payment Walmſley v. Baal is an authority; in 
which it was referred to the maſter to ſee, if ſo much was juſtly 
due, or not. Therefore the maſter muſt inquire as to all the 


3 and take an account as to the money lent and laid 
I it was a mere tranſaction of borrowing and lending, or 


5 W gut money to the plaintiff's uſe, and a ſeparate matter, 


perhaps it would be difficult at this period and after ſecurity 


taken to open the account; but being a tranſaction with an 


Bills 2 ct 
after a long period, and cel after payments wade; and as to or 5 
,a 


afer pay- 
ments made. 


pe- 
even 


* 


agent, receiver, and confidential attorney, and when it is plead- 5 


ed with his account for buſineſs done, the account muſt he 


_ _cauteat appears in evidence, that all the accounts are exiſting. 
The horſe is the only. remaining article. 1 do not mean to ſay, 


it is unfair, but it is fit for i mquiry. It is not the caſe of a horſe 


„ 


opened as to all, and it is no hardſhip upon the defendant; 'be- | | 


dealer. The other connexion: between theſe parties makes al! 
their tranſactions fall under the ſame rule. Thoſe, who attend 


this Court and courts of law are not very good judges of the 


L . * a * * Wea f two or di e ago I tried 
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©  SaCies, an an 


- IS ha. 5 culo at Combo 5 was an adden 16 Weder er a "3 
3 he property being eleurly made 2 propoſed, that the de. 
ever the horſe: but that 
the Verdis; upon Which 
all abs . laid. The I 

; Pleader with all the | exaggeration incident to than Bot Having | 

© any idea of the value only put 500Z'into the Geelaration; and 

= the Jury finding a verdict. for that Tarn; the defendant paid it 
BUGS: . "NO" al ntFaRion, os. TE Cy mere e 


Tes the eee t of cofls be id. Nac * that 
| e ſecurities ſhall Hand-.; AS: ſecurity; or the defendant's bill 
of coſts, for buſineſs done, either actually for the plaintiff. or at 

his inſtance, or requeſt, for his ſervices as receiver and agent, 
And for. money lent or paid to the Plaintiff” Suſe; and declare 
e bond for 1000 void and the ſecurities to e of no effect as 
. to that; apd let an account · be taken phalFdealings and tranc. 
= . _ -: actions and: all. ſums of money. received-by. the defendant upon 
- - the plaintiffs account. On payment of what: ſhall be due on 
che account to the defendant let me plaintiff and. bis truſtees be 
at liberty to redeem and. the defendant: to reganvey ;/ and let 
1 - the. Maſter. ingaire into the value of the horſe mentioned 
| 1 e have been Meas! by the defen dant to the plaintiff for 180 
eee due r. eee 


— 


* 1. 
2 f N ©\ S C p 17 2 *. a of? 64 * . E go by) 42 2 
Wen #37 ww 1 128 F 1991 5 NI. | 1 2 . 
; 2 l 0 gr ret E * 1 8 8 
. 4 * * 8 L 9 : 
| = — - Its x; - was # A” a Tal 4; "7 6 | 444 
. | — . — 
= 
$331 Ns ad 4 4 
be: 21 de 7 0 91 * Wart Toh, 81 Jr SAS $5! . n 


19 ati "Tara 5 igen 5 


: Totti a 


ee 360 26th—fine uh HSM Jy 47h, 1785. 


i ganas, HILL, Who was ſtiſed in foe-ſitapte- of Wen 
Poppy hold fur. frecholdd eſtates in Yorkſhire, and alſo in fee, according: to the 
| Pre cuſtom. of the. manor of Wakefield of. copyhold eſtates in that 
will to truſ- manor, made his will on the 5th of Uidober 1759, and by that 
eee deviſed. all ihe copy bold eftates, which he had fürrendtencd © 


5 bay the uſe of his will, and alſo all his freehold is: to _— 


dbts and le. per ſons by name and the ſurviv 


nuity to the the heirg of the ſurvivor, i 


teſtator's ſon, 
and for other 
purpoſes; 0 
then an the 

inarringe or tered into, concerning By 


: attaining 21 t mai t 
ating ag. 2 year to K. for maintena 
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bete in Gbit. W 
1 Rickard | Hil for life a farther . ſum in the 4 of his 1793. 


executors and truſtees not exceeding Sol. a year, to be increaſed .. bs 
to 156k a year, when the debts ſhould be paid; then upon far- „ . WO 


Vincenr. 
ther truſl, that upon the marriage or attaining the age of 21-of — 2 


his grand-daughter Beity Nuttall Hill the truſtees ſhould convey convey to I og 
to her an cflate for her life, remainder to. truftees to preſerve ck mace 


_ contingent remainders, remainder to her firſt and other ſons in 3 


tail- male, remainder to her daughters in tail general, remainder her Het W Fo 


to ſuch perſon Or perſons, for fuch eſtate or eſtates, and ſubject tail male, re- 


and liable to ſuch charges, proviſoes, and conditions, as he Fam ot 


mould by any deed or infirument in writing to be executed by nl. wg 


- him and atteſted by two or morecredible witneſſes direct, limit, fuck perſons, 


or appoint, and to no other purpoſe. The teſtator then pro- Ae a 


vided what ſhould be done with the ſurplus rents and profits ſubjeR to ſuch 
to ariſe before his grand-daughter ſhould attain 21, or marry. —_— 
This will was duly executed and atteſted. . By an inftrument be da by * 
dated the following day, under the hand and ſeal of the tef. 1 
tator, atteſted by two witnefles, ſtamped, and concluding like 2 . 
a deed . ſealed and ad delivered, being firſt duly ſtamped,” the point. The 


next day by 


_ teſtator. recited. his will, and that he had reſerved a power to deed poll with | 
himſelf of diſpoſing of his eſtate farther. and proceeded thus, two witneſſes 


reciting his 


© now E LY that oy this my deed poll I do direct, and appoint, will and thet 


e and foie of ber fie ee, all f f. 


"the real eftate to the firſt fon of Richard Hill and his heirs ther, he di- 
1 then to his ſecond and other ſons in tail male; then to e , 


his daughters in tail general, with an exception of ſuch children, Nee * 


as he. ſhould have by a woman named Wild, and in default of his grand. 


ſuch iſſue tothe right heirs of the ſurvivor of his truſtees, 2 >, 


his heirs and affigns for ever. The teſtator died ſoon after, iffue wow 
and left Richard Hill his ſon and heir at law, Belly Nuttall Hill re ” 5 


- his grand-daughter, and, all the truſtees ſurviving. . The gin 4nd otber | 


ſons of his 


_grand-dayughter - married: but no conveyance. ot theſe eſtates ſon in tail 


male, then to 


was ever made, at her marriage ſeveral of the truſtees were bis gwghters | 
living. She. died ſoon after her marriage; and then two of ia tail general, 


then to the 

the truſtees were living. Her father Richard ſurvived her eight right beirs of 
G 5 Ia the ſurvivor 

years; and at his death only one truſſee eorge tansfield was f hi dulce 
1 3 \ | bis heirs and 

living. —A 1 0 00s 27 dy Ys DG So een vo bor 


ever. No con- 
veyance was a The grand- 388 died without iſſue : then the ſan died, without aſe leaving one truſ- 
tee ſurviving. Under the will alone the truſtees have a mere legal eſtate, and all the equitable intereſt beyond 
- the exprefy Siſpoltions would reſult to the ſon as beir: but tbe deed was conſidered as n codicil ſufficiently 
executed to paſs copybold, but not _— The laſt limitation is a contingent. remainder to the heir of the 
ſurviving truſtee 3 and a con with an inſertion of truſtees to ſupport that remainder as to 


the copyhold; the rents and profits of x the copyhoid during the life of the truſtee and all the freehold to gd 
to the heir of the teſtator. | 


ee s 


p 0 


The | 


B 0 


* 
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1793 Fbe 8 queſtion i in this cauſe aroſe bets that far. 
—— viving truſtee and the heir at law. of the teſtator. The fir} 
9 OR claim of the truſtee was to the beneficial interefi/in the freehold 
. Vixezxr. and copyhold eſtates to himſelf in fee: but in caſe he could not 
|  ſhneceed: in that, ſecondly he claimed them in truſt for the 
perſon who ſhould be his right heir. The cauſe was argued 
before Lord Thurlow.; and his Lordſhip having taken a long 
time to confider, on the 3ſt of January, 1792, directed a caſe 

to be made, Rating the deviſe to be to uſes fu, for the opinion 

of the Court of King's Bench, whether the two inſtruments 
tanken together were at the death of the teſtator ſufficient to paſs 
any eſtate or intereſt in the freehold and copy hold Pemile 

or either of them, not given by the firſt inſtrument; and whe. 
ther upon the death of Richard Hill any and what eſtate or in-. 
tereſt in the freehold and copyhold premiſſes or either of them 
paſſed by the two inſtruments to George Stangſſalu, or would at 
his death paſs to the perſon, who ſhould be his right heir (o). 

In conſequence of too ſhort a ſtatement in ſending this caſe to 
law the ſecond inſtrument Was there confidered as a deed; and 
under that impreffion the Court of King's Bench being of opi- 


p 


nion, that the two inftruments could not be united, and that 


tte limitations created by the latter were too remote, certified, 
ttetnat the two inſtruments taken together were not at the death 
Hol the teſtator ſufficient to paſs any eſtate or intereſt in the 
Freehold and copyhold premiſſes, or either of them, not given 
by the firſt inſtrument; and that upon the death of Richard Hill 

0 eſtate or intereſt in the freehold and copyhold premiſes, or 
eeither of them, paſſed by the two inftruments.to George Stan/- 
feld, or would at his death 8 to the 9 With * _ 

his right he (0. Ret n 1 
The truſtee r rd . the G mee in Ae | 
Eccleſiaſtical Court as teſtamentary; then the cauſe was ſet 

down for farther directions: and a great deal of argument took 

Hos on different ha as to the * manner 5 _ 


in it. 5 | 
| Cn) Shri v ae. ED 3 Tam Repu. 16 

ibid 716, ; | YC, | . 
nn 


\- (6) '5 Term Rep. B. R. g. = oe 
YI 2484-57 32 eee | gd ny: 
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I the certificate is to be ed as e of the wer seta 
1 point muſt be given up by the truſtee as to the free- Vincent. 
hold: but che queſtion decided in the court of law is very dif- 
eren rom that intended to be ſent from this Court. The Lord 
Chancellor could never have meant to ſend to a court of law to 
know, whether a deed and will could be united. The ſecond 
Anſtrument, wlnch the court of law confidered as a deed, was 
intended to operate teſtamentarily, and was conſidered as teſta. 
mentary by Lord Thurlow. Though it was executed in the pre- 
ſence of two witneſſes only, yet in principle it is ſo connected 
with the will as to amount to a, good diſpoſition of the freehold - 
-underithe ſtatute of Frauds. The contents of the inſtrument | 
and the time, at which it is to take effedt, muſt. prove, whether | 1 
it is an inſtrument of one ſort or the other: but it does not 3 
neceſſarily follow, that it is a deed, becauſe it is ſtamped, and 
called a deed. That queſtion has not yet been argued in this 
_ cauſe either here or at law. If the latter inftrument is to be 
conlidered as teftamentary, a&objeftion to this deviſe as 
to the freehold ariſes from the ſtatute of Frauds upon the | 
analogy to the caſes of debts and legacies, in which it has been 
held, that where by a will duly executed debts or legacies are 
charged upon land, the whole value of the eſtate may be dif- 
_ poſed of afterwards in that way by an unatteſted codicil. Ano- 
ther point is, whether the truſtee would take the fee himſelf 
_ beneficially, or only as truſtee for hig right heir. As to that 
the argument for the truſtee is, that there is a direction to con- 
vey; and as it is impoſſible for a man to convey to his own 
right heir, it follows of courſe, that he muſt take the fee. If 
that fails, the queſtion will be as to the limitation to the right 
heirs of the ſurviving truſtee. To the objeQtion, that ſuppoſing 
the inſtruments are connected, ſtill the limitation to the right 
_ heirs of the ſurviving truſtee was a contingent remainder, and 
_ was gone by the expiration, of the preceding eſtates in the life 
of the truſtee, the anſwer is, that being a deviſe to truſtees | 
upon truſt to convey, whatever would have been the effect of 
 thetwo inſtruments, if it had been a direct diſpoſition to uſes, 
Vet in a Court of Equity the Court ought to make the ſame 
_ conveyance now, as they would have made immediately after 
the death of the teſtator ; and then they muſt have interpoſ@ 
- _ _aneltate to truſtees to preſerve contingent remainders accord. — 
n | bn rr 
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. nne ES 
15793. ing to the intention of the teſtator, The principal point being, 
whether attending to the ſtatute of frauds and the law of copy. 2 
eee Holes the laft fnfleument could be incorporated inthe firſt; Io 
Vixceur: Thirtow Tent it de law principally for that, and fimted-it to be 
A deviſe to uſes, becauſe then | the court of Jaw would enable 
| hint to decide two queſtions; 1ſt, whether theſs inſtruments 
Would affe&t the” freehold and copyhold eſtates; adly, if they 
would, whether the limitation to the-right heirs of the ſurvive; 
ol the truſtees would be confidered as a remainder to the truſtee 
Huimſelf: but a third queſtion he meant to reſerve; Whether if 
it was to be confidered as a direction to truſtees to convey, the 
Court would execute the truſt, ſuppoſing the Imitation to the 
Tight heirs of the ſurviving truffles à contingent remainder 
The queſtion is. fill open as to the copphold; of which there i: 
a ſufficient diſpoſition, the ſecond inſtrument being now proved 
__.. - in the Ecclefiaftical Court. The eſtate of the Lord is ſufficient 
r of copyhold. As to the free - 
Dold the cernicat6oughtto/be ſent backito be reviewed: | 


| The ſecond inſtrument is a deed, 18 Called à deed and eic. 
Ented as ſuch, by the teftator, and is ſtamped. It could not be 
conſidered otherwiſe than as a deed ; and the Ecclefiaftical Court 
{ated wrong in granting probate; the form of which cannot 
RES change the nature of the inftrument. At all events the truſtee 
| - himfelfcan take no beneficial intereſt; for a man having the 
"> legal eſtate himſelf may be truſtee of the equitable: intereft for 
his own right heir. The Court does not iuterpoſe to make the 
limitation better than the teſtator has made it by his will. 


A 
, 


Tor CHANCELLOR. Ne IE 
8 The ſecond inſtrument was executed the day after the exe 
1 4.5 .cution of the will, and muft have been in the contemplation of 
| the teſtator at the time, and perhaps was then prepared. Then 
it ſeems to be within the rule of Brudenell v. Boughton 2 All. 
268, and muſt be conſidered as part of the ſame act, and in- 
[grafted in the will. The doubt is, whether if thefe limitations 
7 were in one inſtrument, it is impoſſible to ſay, this Hmitation 
: an have effect. If it can be maintained, that taking all theſe 
N Umitations to ftand as arranged by the fecond inſtrument the 


3 Ammitation 


— in „ VV 
Wb to the right heirs of the e and his heirs ads * = 
could by poſſibility take effect, then it is worth while to con- 8 
gierte other queſtion. But I doubt the firſt propoſition in r 
judgment on the certificate. I cannot conceive, but that a will 3 
may be good by reference to ſome other paper, no matter 
what. When the thing referred to is aſcertained, it is as much 
a part of the will, as if it was within the ſheets. I remember 
one caſe, where a woman deviſed her eſtate to the ſame uſes, 1 
to which her huſband had deviſed by his will: the conſequence | 
was, his will became her's. Her will paſſed her eſtate: but to 
know what was done, it was neceſſary to refer to the other 
will There is no abſurdity in a deviſe to the uſes of a mar- 
_  riage ſettlement, or a devide to ſuch uſes, as ſhall be declared in 
a marriage ſettlement; for Brudenue/l.v. Boughton goes to the 
extent of any ſabſequent writing. Would not a will do atteſted 
by three witnefſes giving to the ſame uſes, to which the per- 
bon was * which was given * A il atteſted by nr | 
| _ _— JJ. OTIS 3" 


7 


Bruienell v. Begib has . been ada 1 _ to 
a great extent. It was founded upon Hyde v. Hyde 1 Eg. Ab. 
409. A charge of debts was conſidered as a charge of future 
as well as preſent debts from the neceſſity of the thing; and 
that has been farther extended. to the caſe of legacies: but it 
was always thought difficult 20 op that to the ſtatute of | 
frauds. 28 | ” wh | 
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The argument takes it for granted, that there is a deed to 
take effe&t from the time of execution: but the deed is built 
upon the will. If the will was deſtroyed, the deed I ſhould con- 

ier abſohately gone. The will without the deed-is incomplete: 

the deed without the will is a nullity. One point 1s clear: 


It is impotable to contend, that under the limitation to the Contingent. 


right heirs of the ſurviving truſtee the truſtee can take the fee pear # 


benehcially. it muſt have been a contingent limitation to the bc preſerved 


gainſt a for- 


Wee right heir of the ſurvivor. As to the copyhold the only dil- ſture by the | 
eltate in t 


tincion is, that the eſtate of the Lord will preſerve contingent 1074 1 — 


wen againſt a forfeiture; if therefore it cannot be ſup- — 2 1 1 
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* thinking of this caſe La not fo Hear, as I took it the 
_ »- other day, that if any thing pi ed under the remainder to the 
Tluigght heirs of the ſurviving truſtee it would not be the fee to the 
truſtee himſelf: otherwiſe I muſt declare him a truſtee for his 
oven right heir; which, I doubt, eannot be. I doubt, Whether a 
A man having the legal eſtate himſelf could be à truſtee of the 
_ _ - equitable intereſt for his own right heif. T take it, a man owes 
| 2h no duty to his own. heirat law. Therefore I have retracted 
dähat idea, and think it very open to inquiry. I have conſidered 
this caſe a good deal; and I cannot aſſent to the propofition in 
the certificate, which turns upen this point only, that this ſecond 
inſtrument is a deed. As ſuch it clearly cannot be connected 
with the will: hut 1 take it to be teſtamentary, and have reaſon 
to believe, that Lord -Zhurlow ſent it to law upon that idea. It 
zs fit, it ſhould be put in a way of review. My firſt doubt 
was; whether. it would not be void. I: at firſt thought, it. was 
not poſſihle to raiſe an eſtate. to the truſtee himſelf now I think, 
there. is great reaſon to argue, that it veſts in him. As to hav- 
Ang the certificate reconſidered, if it. is, it muſt be upon a new 
late of the. caſe. The proper ſtatement would have been, that 
by an inſtrument atteſted by two witneſſes, &%.- I feel ſtrongly, 
that this inſtrument is to be conſidered as teſtamentary: but 
muſt defire the affiſtatice of two of the Judges in hearing the 
. cauſe, T do not; chooſe to FINN that * yy own unaided 
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Caſes: n Edincery. - n 
- -truſtee. WAS 20k entitled to the whole banficig intel! in the 1793. 
freehold and copy bold eſtates upon the ground, that the teſta- | 
tor having expreſsly declared what benefit his heir ſhould take, * 1 
- there bond be no reſulting truſt for him, and therefore there vnn. 
was no perſon who could have a right to call on the truſtee for 
a conveyance: Tecondly, if the truſtee ſhould fail on that point, 
whether the ſecond inftrument was to be conſidered as a deed 3 
or a codicil: if as a codicil, thirdly, whether under the two co 
-inftruments together aby and what eſtate paſſedin the freehold "EF 
and copyhold or either of them upon the death of Richard Hill 8 7 
the truſtee imſelf: fourthly, if the truſtee could not claim any 
beneficial intereſt himſelf, whether any and what eſtate in the 
:freehold and copyhold or either of them would upon his death 
paſs under thoſe two inſtruments to his right Heir: fifthly, 
whether the Court would under the direction to convey inter- 
poſe truſtees to preſerve that contingent limitation; or whether 
it would be ſupported by, the fee in the truſtees, Or as to the 
"PM"? by the eſtate in the Lord. | | 


» = © Mangfild, Me. Ben aud Mr Hue. for the Hr | 
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If theinftrument of the eth Pr Oftober: is to adored as 
. a deed, it cannot have any; operation; for it takes up a new ſet 
_ of linutations not to take place till a general failure of iſſue of 
Betty Nuttall: Hill. The only way therefore to give it effect 
_wouldbe by uniting-it to the will. The will, the bill, and the 
_ anſwer, all ſpeak of it as a deed; and, the heir may-take advan- 
. tage of the teftator's blunder. It is, plain, the teſtator ſuppoſed, 
he had retained a power to himſelf to appoint limitations diffe- 
rent om thoſe of his will: but he could not give himſelf a 
power hy his will; for when he had made his will, he had the 
Ame complete power over the eſtate, that he had before. 
The idea ofa power reſerved is therefore abſurd. In making the 
deed he had nothing in contemplation but to carry into exe- 
__cution that power, which he could not have. For the ſame rea- 
don it cannot be a declaration of truſt; for a man cannot by 
will convert himſelf into a truſtee for himſelf of his own fee 
Ample eftate; by deed he may reſerve a truſt for a future de- 
_ claration. The caſes cited in the Court-of King's Bench have 
1 eſtabliſhed, that where there are limitations of the ſame eſtate 
by different inſtruments, they cannot be coupled together. In 
. v. Parker I N Rom: 289. and other n that is laid 
down 


1 . by Lord Ehlt referring to the You ect >" "TAY v. 


„ 


cu thi hails, 


1 Goodright 2 Bur. 873. Doe v. Fonne eau, Doug. 487. . Thoſe caſes 


* 3; not. differ from this. There is no difference, whether the | 


bs ved. deed was after or before the will. If the deed 1 is to operate at 


all by way of addition. to the will, it muſt he teſtamentary. 
Suppoſing it poſſible to conſider it io, then it cannot paſs the 
- Freehold; becauſe it is not atteſted by three witneſſes. The 


 _ effe@t of it is to give the reverſionary intereſt remaining in the 


te ſtator after the limitations of his will, For that three wit. 
neſſes are neceſſary. As a teſtamentary inſtrument it has no 
more effect than any ſimple paper written by the teſtator. It 
might as well have been to ſuch truſts, as he ſhould declare by 
any writing without atteſtation. There are many caſes to ſhew, 

there 1 is no difference between diſpoſitions of an equitable and 
a legal intereſt. Ifa deed canhave this effect againſt the ſtatute 
immediately after execution of the will, it might at any dif. 
tance of time; I that having gone through the form of a will 
_ which parts with nothing, he might when under influence, or 


incapable of diſpoſition, or even juſt expiring, in ſhort in that 


ſituation, which the ſtatute meant to protect againſt fraud, by an 
unatteſted paper diſpoſe of his whole-eſtate. The firſt authority 
cited in ſupport of this diſpoſition is the caſe of republication of 
a will by a codieil atteſted by three witneſſes, recognifing the 
will; from which it is inferred, that a will atteſted by three 
_ witneſſes, referring to a future inſtrument, will adopt that in- 


ſtrument, though atteſted only by two. I hat caſe is different; 


for it proceeds on this, that from the recognition of the will it 
is juſt the ſame, as if it was tranſcribed in the codicil: but no 
inſtrument can incorporate into it another, which does not exiſt, 
and poſſibly never may. Brudenell v. Bought was doubted of 
by Lord Camden. but it proceeded; and perhaps notſ very irra- 
tionally, upon this, that a charge of legacies on land by will 


EY ' ſhould he conſidered as bearing an analogy to the cuſe of a 


charge of debts; in which from neceſſity ſubſequent debts are 
compriſed, and therefore ſhould comprehend ſubſequent lega- 

cies: but it cannot be argued from that, that the whole equita- 
ble intereſt can be diſpoſed of by a future paper having none of 
the formalities required by the ſtatute: heſides it was nöt ne- 
ceſſary there to decide that point. In Adlingion v. Canin, 3 Ath. 
141. Lord Hardwicke was clearly ef opinion, that a paper re- 


ferring to a will diſpoſing to charitable purpoſes cannot have 


8 — unleſs executed — to che ſtatute. Hyde v. 
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: = IM  Caſegiin Chanrery. 5 „ 
Hyde is a an deciſion by Lord Cowper upon this very point. 1993; 
The ſtate of the caſe printed agrees with the Regiſters book 
but there is ſome difference as to the decree. By the Regiſter's Mannen 
-book all the legacies given by the firſt will were held to be Viverar. 
charged on the land: but all the legacies given by the ſecond, 

aud not given by the firſt, were to come out of the perſonal . 
only. In Mert v. Mafters, 1 F. Mill. 421. the opinion of Sir 

uſe eph Jekyll to the ſane effect as that in Brudenell v. Boughton 

was not on the principal point. Ta Lord Juchiguin v. O Brien 

1744. Lord Hardwicke relies on Brudenell v. Boughton as having 

ſettled the point. In deciding this caſe Lord Kenyon lays out 

of the caſe Neay v. Hopper: decided by him Af the Rolls, 10th: | 
March, 17985. In Windham v. Chetwynd, 1 Bur. 423. Lord g 
Mansfield has athe ſame doctrine as in Brudenel v. Boughton, but „ 
it was not 8 85 Principal _ 2 


Tord CHANCELLOR: . 


Upon the wills of Sir Jacob Downing and the Duke of Bolton a 
KC of legacies on land by the will extended to legacies given 
by an unatteſted codicil. remember many caſes, in which | 
| n v. eee was * as ay: . 


pies, 7 
That has have be too lon fled to be now Gerdes. 
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ey is in effect a repeal ol the fiatute; for the toltator, may 
_ wth give the whole value of his eſtate in legacies. 
" The as to the,copyhold; in order to operate. at, all this in- 
ſtrument muſt be teſtamentary; and it is now: contended to be. 
to, becauſe it has been proved. That certainly is not concluſive. 
There are no teſtamentary 7 words in 3 it. It does not diſpoſe of 
_ the: perſonal property, nor appoint, an executor, | It only pur- 
ports to be a limitation of the reverſionary intereſt in purſu- 
ans of the power, he thought, he had reſerved. Therefore it 
| cannot diſpoſe of the copyhold, which is ſurrendered to the uſe 5 
of the will. Suppofing, it could operate as a will of copy hold. 
it is impoſſible upon the limitations, it contains, that the copy- | 
bold can paſs; ; for this 1 is, if any ching, a contingent remainder; 
n 8 11 i and 
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1993; 100 the Pasee gg Amhatlens being ſpent, it is gone; becauſe 
— there is no precedent eftate to ſupport it. That ohjection ap- 
9 
| plies equally both to the freehold and copyhold. Lane v. Fame! 
Vinorer, r Roll 238, 319, 438, confirmed as to this point in Gibb. Ten. 
IV | 268, 6, 7. anſwers the objeftion, that the eſtate in the Lord; is 
| fofficient to ſupport - the remainder as to the copyhold; for 
there it, is eſtabliſhed, that though the Lord's eſtate will pre- 
ſerve a contingent remainder fo as to prevent the deſtruction of 
it by the tenant for life, it will not ſupport it, here the preced- 
ing eftates are expired. It cannot be confidered as an execi- 
tory deviſe, being to commenee after a general failure of iſſue. 
| Executory deviſes are not of great antiquity nor greatly fa. 
voured in this Court or at law. In 'Goodright v. Corni/h 1 Salk. 
226, it is faid, if there is a deviſe to the heir of J. S. and 
J. & is living, it is not good by executory deviſe, as it would 
be, if to the heir of J. 8. after the death of J. S. If truſtees are 
inſerted, which is the only way of doing 1 it, it would not be to 
anſwer the common purpoſe, but to give an eſtate to the heir 
of a nominal truſtee, for whom or his heir it is impoffible 1 to 
_ ſuppoſe, the teſtator could have any regard. Laſtiy, it is im- 
| Poſſible to make this a limitation to the truſtee himſelf, A 
truſtee cannot have à greater eſtate by implication, than the 
5 words expreſsly give him, unleſs the purpoſes require it. The 
| words © right heirs” are good words-of. purchaſe; and though 
the word © heirs” is in the plural, yet the teltator ſays © is heirs 
and afſions* immediately after. A man may be made truſtee for 
his; own right heir. The legal and equitable eſtates will not. 
_ unite during his life, but will upon his death; becauſe a man 
cannot be truſtee for himſelf. That wilt be the fame thing, 
-that happened in Selby -caſe; where the eſtates met; and it 
was contended; that the legal intereſt ſhould yield to the equi- 
_ table: but it was held, that the legal intereſt ſhould remain; 
1 and it went to the heir of the mother, who was truſtee for her 
ſon. But if it is not clear, whether the truſtee himſelf or his 
heir is entitled, then it dught to go to the heir at law; who is 
to be favoured, unleſs the Court is bound: by clear principle or 
e ſtabliſhed decifions againſt him: Habart v. Lady __ 2 -ong 
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Tus n 'Thaneery. 
" Htorney "Ig Mir Graham, and Nr. Stanky; fo the 1793. 
"Trufte. _— 
Wag 
| "This queſtion i is materially diffrent Lon that, Ghich Was . 
before the Court of King's Bench. The legal eſtate is undoubt- 
edly in the truftee : the true point therefore for a Court of 
Equity. to determine i is, whether attending to theſe infiruments 
the heir has any equity to call upon the truſtee to give him any 82 
_intereft in the real eftate.; by which I mean either the freehold CA 
or copyhold. The Lord Chancellor did not want other courts to 
tell him, that Doe v. Fonnereau and the other caſes on that ſubje&t / 
were law, and that eftates given by different inftruments could 
not unite: but if the deed in Doe v. Funnerenu, which was be- 
fore the will, had gone on to limit to ſuch uſes, as the teſtator 
ſhould appoint, perions named in a will duly executed would 
have taken; becauſe it would have operated as an appointment 
of a uſe. If there is a limitation by ſettlement to uſes, and af- 
_ terwatds a deviſe of other eſtates to the fame uſes, the circum- 
ance of. a reference in the will to the other infirument makes | 
that taftrumevt, though in nature a deed, for the purpoſe of 
the eſtate deviſed a teſtamentary inſtrument; and the effect is 
to incorporate it in the will. The mere circumſtance of its being 
ſtamped makes no difference ; for it muſt be determined as if 
before the. Stamp Act. A will may be, and in ſome countries 
always is, in form a deed ; "and there are many inſtances of teſ- 
tators, who have delivered their wills as deeds : but even if the 
deed. poll is a nullity, there is enough upon the will itſelf to 
repel the common equity for the heir, for every thing is fully 
_ diſpoled of. _ Suppoſe, it cannot. be made out, that the truſtee 
bimſelf is to have the beneficial intereſt, yet fill this will 
creates an executory truſt. There! is a clear intention, that the 
right heir of the ſurviving truſtee ſhould have the eſtate; and 
if ſo intended, this Court would immediately after the death of 
the teſtator. have ſo moulded the conveyance as to have pre- 
ferved the eſtate to the right heir. The circumſtance, that the 
truſtee has not conveyed, makes no difference as to the convey- | 
ange, ie Court will direct. It is ſtrong to ſhew, the truſtee 
- hinaſelf was intended to take, that he cannot convey it to his 
own right heir. The queſtion then is, whether the heir has N. 
right to-callon the truſtee for a conveyance, when it muſt di 
_ appoint what the teftator meant either for the truſtee or the help S 
of the . yp WS 2 
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>> Frauds, if a teſtator by will atteſted by three witneſſes ſays, 
bon {« I hereby charge my real eſtate with payment of my debts - © 
Viuebnr, - « and legacies,” though that inſtrument does not diſpoſe of the = 
value of the land, yet the teſtator may by bond, deed, note, or 


RE | Caſes-inChantvry. 


Upon the caſes as to legacies, notwithiandiog the Statute of 


the moſt informal inſtrument, that tan be imagined, diſpoſe of 
the whole value of the land. He may alfo give what is tanta. 


mount to giving a rent-charge out of the eſtate by an inſtrument 
not atteſted; for it was determined in The Duke of Bilton v. 


Williams, fittings before Ea/ter 1781, that annuities" are lega- 


_ cies, and that under a charge of legacies upon real eſtate annui. 


ties are to be paid out of the real upon deficieney of the perſonal, 
The caſes have eſtabliſhed, that a teſtator has ſatisfied the ſta- 


tute by providing for himſelf the faculty of diſpofing of his 


eſtate by an inſtrument not executed according to that ſtatute. 
Another perſon, who has not any capacity to do any act con- 


- cerning my eſtate, may by my act acquire a faculty of difpofing 


of my eſtate by. an inſtrument not executed according to the 


ftatute: thus in the caſe of à wife though a me roverd, her will 


amounts to a limitation of'a uſe. If a fem ſole before marriage 


conveys to truſtees for herſelf for life, then for ſuch perſons, as 


ſhe ſhall by will atteſted by two witneſſes appoint,” ſhe may 
do that. 1 agree according to Longford v. Eyre, 1 PWM. 740. 


and Wagstaff v. Wagstaff, 2 F Will. 258. if chere is a convey- 


ance to ſuch uſes, as ſhall be directed by will, ſuch A will is 
intended, as is required by the act: but the party may deſeribe 


what qualifications ſhall be uſed. This teſtator by a bond creat- 


ing A voluntary debt might have diſpoſed of the Whole value 


of the inheritance of his eſtate. It is clear from the word 


« charge,” that by a charge he might have diſpoſed of the 
whole. Suppoſe he had created a common ſpeeialty debt, but 
directed it not to be paid till after the death of B N. Hill 


without iſſue, and gone no farther, that, if equal to the value of 


the land, would have been in effect a gift in equity at leaſt of 
the land for a ſale might be compelled.” Where there is a ſet- 

tlement upon marriage with. a power to charge by deed or will, 
if that is to be by any inſtrument in Writing in nature of a 
will or atteſted by two witneſſes, 1 it would be a good appoint- 


ment, though the ſum ſhould be equal to che value of the land, 


and the land muſt be diſpoſed of upon the application of the 
perſon entitled. The value of the land may clearly therefore be 


0 Agnes of without the folemnitigs ny by the ſtatute, 
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whether by oy f legacy, debt, . or in any way, 


1793 


| in which money may be given; and there is no difference be- — 75 


tween ſuch caſes and a gift of the land itſelf. In Adlington v. 


- Cann the teffator. had not” in the will refetred to the paper Vixener: 


found ut his death. Where ſuch reference is Wanting, none 


ob the caſes have gone Þ far as to connect the paper with the 


_ will; wor it mul be collected, that the teſtator meant to refer 


to the paper not executed according to the ſtatute; otherwiſe 


the ftatute is not Tatished. . Here there is a diſtinct and mutual 


reference from one inſtrument to the other. The difficulty is, 
that the ſtatute requires the teſtimony of three perſons to the 


_ ſanity of the teſtator. Where a Tettlement or note in writing 
not executed according to the ſtatute is referred to by a will 
according to the ſtatute, there is the teſtimony of thres wit- 
neſſes to the ſanity, and the intention to adopt the prior paper: 


but in the caſe of republication of a will by a codicil there is 
not an execution in the preſence of three witneſſes referring 
at the time to the ſudject, of which that cod icil enables the 
teſtator to diſpoſe; for the diſpoſition of all his real by the 


will means, only füch, as he then has: but the codicil repub- 
liſhing the will draws down the will to the date of the codicil, 
though it is clear, that at the time of executing that paper 
he had no intention concerning the lands purchaſed after his 


will was made. This is n teſtamentary dilpolition to all- in. 


tents; and if it cannot affect the freehold, it certainly will 


the copyhold; Carey v. Aftew 2 Bro. C. C. 58. The principle 
of law is, that that is a good diſpoſition of copyhold by will, 
which would be a good diſpoſition * of | perſonal by will. 


The principle was the ſame with regard to freehold eſtates 
after they became -deviſable and before the ſtatute of fraude. 
As to copyhold the will is nothing but the limitation of a 


uſe: the ſurrender paſſes the” eftate. Then it is a queſtion | 


different from that in the Eocleſiaſtical Court, whether it is a 
Imitation "of a uſe of real eſtate. It need not have been 
proved at all. In moſt caſes the will contains perſonal as well 
as copyhold, and is proved on account of the perſonal. This 


Court "erronegufly receives the probate as proof of à will of | 


copyhold eſtate. ' If there was a power to charge an eſtate by | 


an inſtrument atteſted by two witneſſes, probate of a will in 
the Eccleſiaſtical Court would not be ſufficient: but there muſt 
proof of the ceremonies required by the power. Upon the 


queſtion, whether this ſecond inſtrument is to be taken as a will 


Vor. II. ay - bg 2 Kkk 9999 ; Or 
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1 or a deed; mai its form, it is 3 if 1 


— to operate at the death of the party, who made i, That is not 
* 


intended to operate at the death of the party, which is intended 


| Vincuns: to give a preſent intereſt. In Cab. 38. the diſtinQion he. 


_ tween a will and a deed is pointed out thus: ( a will is a decla- 
< ration of the mind either by words or writing in diſpoſing 


; - « of an eſtate, and to take place after the death of the teſ. 


<« tator,” That circumſtance muſt decide whether it is a will or 
not. That it need not be in the form of either deed or will 
appears from Heſts caſe Moore 177, where it is laid down, that 
if there is a letter expreſſing the diſpoſition as to land, that is 
ſufficient. The ſame doctrine ariſes 2 Leon. Part 4. 159, and in 
Audley's caſe Dyer. 166. a. and alſo 2 Lean. Part. 4, 166, Plea 
270. There the infirument was executed as an indenture: but 
the party called it his laſt will and teſtament: the Court held it 
not a will becauſe there was to be an eſtate executed to him- 
ſelf. In Greene v. Proude, 1 Mod. 117. though it was ſealed 
and delivered as a deed, yet from its conſtruction it was un- 
derſtood to be effectual as a will. Hickſon v. Witham, 1 Ca/. 
Ch. 248, Finch 195. Metham v. the Duke of Devonſhire, 1 P 
Will. 529. Theſe caſes ſhew, that it is not the circumſtance of 
the inſtrument being ſtated to be, or that it is treated by the 
party as, a deed or a will, but the intention upon the whole, 
that it ſhall operate before the death, or immediately upon the 
death and not before, that decides, whether it is to be conſi- 
dered as teſtamentary or not. In experience deeds proved as 
wills are very frequent. In Scotland almoſt all thoſe diſpoſitions 
are in the form of a deed. In Luſhley v. Hogg lately in the 
Houle of Lords an inſtrument conſidered as a Will was in form 


| a deed. The teſtator here ordered all the truſts to take plate 
| after his death: could he then mean to create by the deed a 


preſent intereſt to be enjoyed in future? His, intention was ac- 


cording to his power to diſpoſe of that, to Which his power 


was to apply, the Wen of the eſtate not * peed 


of by the will. r Ne2 IO O02 AY N 


That en he 1 not mean to bs prior to thoſe very 


4 es upon which it was to operate as an eſtate in remain- 
der. If it was to take its firſt effect upon / his death, it 1435 be 
| 2 aufden as en, at leaſt as to the * 


a 
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3 it to diſpoſe well of both. eſtates, it operates as a 


deviſe to Stansfield himſelf : if not, there is ug 5 5 — 5 
of the heir to call for a conveyance. No ſuch equity exiſts, A | 


either i the will is taken by itſelf, or if the deed is to be con- 


fidered/ as part; becauſe attending to the circumſtances, that the 45 
leg ab eſtate is well deviſed, and the Court is to execute the de- 195 
viſe tothe beſt of its power, there is nothing undiſpoſed of but 


219 


1793. 


the beneficial intereſt during the life of Stansfield himſelf : but 


farther there is no truſt for the heir even during the life of Stanſ- 


his allowance as long as the limitations for the benefit of B. N. 


_ Hill could take effect. He has difinherited his heir, and did p 


not mean, that there ſhould be any equity, by which the heir 
ſhonld call for a conveyance :. but having veſted the legal eftate 
in the truſtees he meant they ſhould retain it, unleſs he ſhould 
_ fubfſtitate ſome one inſtead of B. N. Hill to call for a convey- 


ance. If that is not ſo, the conyeyance, if called for, muſt have 


been ſuch, as would in operation at this day have veſted an 
eſtate in Stansfie/d himſelf, or would have preſerved the contin- 


gent remainder to ſuch perſov,/as, would be his right heir. Sup- 


poling the deed to have effect, the ultimate remainder muſt, if 


a conveyance had: been called for, have been to the ſurviving 


truſtee; his heirs and aſſigus, or to the truſtees upon truſt to pay 


4. The teſtator has expreſly declared what the truſtees are 
0 do for. his heir. The; annuity provided for him was to be 


_ the rents and profits to the heir as undiſpoſed of for their lives, 


then to ſuch perſon, as ſhould be the right heir of the ſurvivor of 
| them. The whole legal fee being veſted 1 in the truſtees and the 
ſurvivors and ſurvivor it is impoſſible for them to make a con- 
veyance to their own right heir. The teſtator meant ſomething 
to be done; which it was poſſible to do, when he directed the 


conveyance. His intention muſt have been, that the conveyance 


Was not to be made ſo as to take it out of the truſtees beyond 
the purpoles, to the extent of which it was neceſſary to take it 
aut of them to feed the prior uſe of the conveyance to be made 
to . N i &c. But how could the truſtees execute in the 
terms of it the laſt direction of the teſtator 2 The right heir 


could dot take by purchaſe under any conveyance; the anceſtor 
| himſelf could make. The teſtator muſt mean therefore, that 


A conveyance.was to be made ſo far, as it could be made; vi. 


to R N er, and that the ultimate limitation was not to 
affect the legal deviſe, he had made to them. and the ſurvivor 


_obthem; bis heirs and aſſigus. They are conſidered in equity 


) 
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1993. * having agreed to comyey. Then it ſtands on the ame ground 
A as HD. Mitford, 2 Vent. 37%, of a man covenanting to ſtand 


| 20 ſeife to the uſe of his heir male: that gives him an implied 


Vin ciur. eſtate for life; Which unites with the other eſtate The caſe 


is the fame here; and the eſtates Will unite. If it is not a v6 
in Stansfield himſelf,” ſtill to carry the intention into execution, 

_ unleſs nothing is meant by the limitation to the right heirs of 
the ſurvivor, it muſt be à contingent remainder; and then as 


to the copyhold particularly the general eſtate in the truſtees 
would ſapport it. Here there is no equitable eſtate veſted far. 
ther, than that the perſons having the equitable right have a 


right to call for a conveyance. Suppoſe B. N. Hill had called 
for a conveyance; would this Court, when the will had im. 


poſed an obligation to convey to the Tight heirs of the ſurviving 
truſtee, have allowed them to make a conveyance to deſttoy 
that limitation as a contingent remainder? As to the freehold 
in Harriſon v. Nayhr, 3 Bro. C. C. 108. this point was decided 


in /pecie: There was a caſe of the ſame ſort in the Exchequer 
a few'years ago, Gale v. Gale. That was a truſt for A. for life, 


then for the firſt and other ſons at the age of twenty-five. It 
was doubted, whether the limitation was good, becauſe” there 
might be a period of more than twenty-one years after a life in 
being: but the Court held it good; and that the intermediate 
rents and profits were undifpoſed of, and ſhould go to the heir, 


upon this, that if a conveyance had been made to the uſes of the = 
will, as by the intention the ſons were to take at twenty-five, a 
Court of Equity would not ſuffer that intention to be difappoint- 


ed by the accident of the father's death before a ſon thould at- 
tain that age; and therefore if a conveyance had been made, 


would have interpoſed truſtees to preſerve contingent remain- 
ders. There is confiderable doubt, whether that was not too 
remote: but if that was right, it Tupports'my argument. The 


ſame doctrine was held in Bagshaw v. Spencer, 2 Ath. 570. 


be Veſ. 142. That was confidered” as an executory truft ; and 


in that caſe the Court ſeeing the intention to preſerve the 


eſtate to the heirs of the body as purchaſers, confirued thoſe 
words into firſt and other ſons. I the teſtator had given in 
truſt to convey to the ſon for life, and afterwards to his firſt 
and other ſons in tail, the Court would with6ut any authority in 
the will interpoſe truſtees to preſerve contingent remainders to 
te ſons of the ſon: The principle is the fame; becauſe that 

* "OE ben would have a right to FI Eourt* n 


"the 5 


- w * 
* - * * 
' * 1 * 3 4 x * # 
-. - : Y 
* 


* P rc... boos ARS n — * Fl — 


. 


ben in Chancery. 


tha heir & his right. to defiroy. the contingent e upon 1793. 

the intention, that his ſons ſhould. enjoy the eſtate; and there · iy" 
fore interpoſes an eſtate not upon an expreſs direction, but that Herron 
the intention. ſhould he performed ; . becauſe thoſe, ho come to vues. 15 


this Court to have equity, ſhall do equity, and ſhall not get a 
conveyance to enable them to defeat the intention. As to Lane 
v. Funeil, it has been conſidered i in general as the rule, that the 
freehold in the lord would ſupport a contingent remainder of 
copyhold. The reſult of that caſe is, that that freehold will not 
ſupport it, where. the contingent remainder does not come in 
till the prior eſtates are expired in a regular courſe of en · 
joy ment, but only againſt a forfeiture: That is a fingle caſe ; 
and before, the ſtatute of Will. 3. it was the, conſtant courſe 
to inſert a remainder to. truſtees, if the wite ſhould prove en- 
fient, ; to.preſerve the remainder for ſuch. firſt ſon, as ſhould be 
afterborn:: but there is no inſtance of conveyancers thinking * 
that neceſſary as to copy hold, which they always thought ne- 
ceſſary as to freehold ; which muſt have been on the ground, 
that the freehold in the lord ſupported the ; remainder as to 
copyhold. But that caſe does not apply to a caſe, where a con- 
veyance is to be made. The legal eſtate. is in Stansfield; and 
the queſtion is not whether the Lord's eſtate ſupports any intereſt, 
but whether the Court will now call. upon Stansfield to make 
ſuch a conveyance, as will diſpoſe of the intereſt either for him 
of hig heir. If the Court would not have done that, if a con- 
veyance. had been called for in the life of B. N. Hill, neither 
will ey now. As a contingent remainder the caſe is per- 
plexed by the poſſibility, that all the truſtees might have been 
living, as. there were two living at the death of B. N. Hill. 
It may be faid, the limitation could not have taken effect; 
becauſe it could not have been known, which would be the 
ſurvivor, this bad been a deviſe to uſes, upon the death 
af B. Mit wo or more of theſe perſons were living, all 
Would have taken an eſtate to them and the ſurvivor and. 
his heirs. I it is a contingent remainder, and ariſing out of a 
will where the truſts are to be carried into execution by convey- 
ance, if the prior eſtates determine by fluxion of time, the legal 
eſtate in the truſtees and the ſurvivor will ſupport the  contin- 
gent remainder, becauſe this Court, if called upon in the life of 
B..N. Hill, would have looked. to the poſſibility of her dying 
without ine in the life of one or more of the truſtees, and 
then upon the prineiple, on on which: truſtees were inſerted in 
Harriſon v. Naylor, would have inſerted truſtees in this caſe 
vr. —_ 5. during 
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__ den ed of the ſurviving traſjees nn 3 


_— —— : 
I. Hinttation! to the right Heirs of the arviving”truftee. There 
Vines. is no difference between that caſe” and this. If that would be 


bor he profeſſes his intention, not to make a will, bur by deed 


to preſerve whalt the teſtator meunt to pteſetve, dhe contingem 


the effect in caſe of one truſtee ſuryiving te Court would do 
che fame, if more furvived. It would be for the benefit of the 
heir eee ee In Baker vill. v. 

Baſkerville, 2 Ath. 279. it was determined, that when a con. 
veyance is called for the Court will not ſuffer it to be made ſo 
that immediately after the intention ſhall be defeated. This 


_ cafe comes within Hopkins v. Hp iat, For. 44, 1 Ath.” 581. and 


Chapman v. Bliffet, For. 145. The word , cannot refer to 
-< right heirs,” or to © the furviver,” which is uſed adljectively. 
The Court muſt ſupply the word © Aim” to which © Air” will 
refer. That will make it confiſtent. Words are often inſerted 
by the Court to effectuate the general intent. Upon the whole 
he heir can only be entitled at moſt to the rents during the life 
of Stansfield; becauſe upon a conveyunce called for that i the 
_ wtmiol, OE OE ee - Ie © 
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I it is made ever ſb clear, that the teſtator did not intend 
the heir to take more, than is given to him, even if there were 
expreſt words to that effect, yet he will take every thing not 

completely diſpoſed of. This is the caſe of an eftate given 
upon certain truſts, intended to be given upon other truſts, but 


not ſo given. The truſtees clearly are not intended to have it; 


therefore it is à reſulting traſt for the heir. Where a man by 
will refers to any inftrument exifting antecedent to the will, it 
is, as if incorporated in the will: but there is no ſimilitude be- 


tteen the caſes; for here is a will completed, which does not 
cperate till the death of the teſtator: bur the ſubſequent in- 
ſtrument · is intended to be a deed, and is in in every reſped a 


complete deed. In all the cafes from Moore, Carthew, c. the 

inſtrument had parts clearly not reconcileable with the notion 
of a deed. In Hirten v. Witham executors were appointed; in 
other caſes the inſtrument was expreſsly called a will. The de- 


finition given in Carthew cannot be the definition of a will; 


for many diſpoſitions to take effect after death may be by deed. 
This teſtator has not left room to -doubt What he intended; 


to 
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co gender, be Gigpoſed, he had. The eafs « ins 


As to the Duke of Bolton v. Willtams, annuities 


giving legacies. 


E = uih and the eſtate paſſes by the deed. - It 


is ſaid, the truſts im this will and | deett-are / executory. © They 


are nothing but that the truſtees are toc onvey the eſtate to the 
lle gue truſt: that is the caſe always. Harriſon v. Naylor 


be laid out in labd under the. direction of this Court. In 


founds hanidelf uvon ite being money directed to be laid out 
in land; which is properly an executory truſt: but this is a 
deviſe of land. In Bag /hraw v. Spencer Lord Hardwicke held it 


not to be an eſtate tail, becauſe- there were truſtees to pre- 


ſerve contingent remainders, and as it was an equitable eſtate, 
he had more power over it. If the Court would always inſert 


truſtees, it would be ſtrange to ſay, they would make it de- 
pend upon the circumſtance,/ that the teſtator had inſerted that, 


. which they would infert, i be had not. Here there is no 
direction in the deed to interpoſe truſtees; as there is in the 
will after the eftate for life to B. N. Hill. Truſtees are never 
interpoſed except during the Ufe of the tenant for life: here 
they muſt have been even if there were children to preſerve 


chat ultlibate limitation, becauſe” they might full during the 
lives of ſome of theſe truſtees. Hophins v. Hopkins and Chapman 


v. Blifjet have no relation to this cafe. They are cafes, where 


nothing was dane to defeat the contingent remainder: but the 


remainder coming into , while the eſtate remained in the 


truſtees, was held, that it ſhould be ſupported by that eſtate, | 


which had remained in the truſtees; for thoſe truſtees having 
the legal eſtate would have been tenants to the precipe ; and 


their eſtate would ſupport the remainder, becauſe no heir or 


any gu ele came for 4 conveyance. ' But here there is no per- 
ſon in being to take theſabſequent truſt, the contingent remain- 
der; and" therefore the heir comes to have the eftate. They 


7 4dralit the * 18 Fo be * but infiſt on having truſtees 
* 


— 


. 


went entirely upon analogy to the cafe of debts, - It may be . 
aid, the teflator | had the very will in view, by which he Trad een 
_chatgedithe and witty legacies, when making any inſtrument one: 


arelegancs. Tknow ro caſe to prove, that 'n man may give 
[his wife a power to diſpoſe of his eftate.by an inſtrument with- + #170 


out witneſſes: it may be ſor but if it is ſo, it is upon a different 
becauſe the execution of a power is only conſidered as 


was what the Court calls an executory truſt, being money to 


Baſteraiite e Baftarviile Lord Hardwicke, in inſerting truſtees 
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Caſes: © Thee 


interpoſed. © The teſtator cantigh, be ſuppoſed 5 have 1 


The 


guided by any thing like frien 


2 any intention againſt the words = right hir in order to "IF 
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e deim in the plural number; for only one heir can 
A man may be directed to convey to the perſon, who will 
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poſe, the teſtator meant to give it to this man. The word e 
is proper notwithſtanding he has happened to uſeathe * 


his right heir at his death. This is not a caſe of. nee 
with creditors. Perhaps a man could not make his own right 
heir take by purchaſe againſt creditorsd 1 it is uncertain, whe- 
ther the ſurviving truſtee or his heir was intended, the heir at 
I will We on acccount 3 that. EY io = 


8 

The Sulicitor General a as amicus Curie mid, he had fee to the 
Lord Chancellor a manuſcript caſe of The Attorney General v. 
 Wiorwood, in which mere regulations indorſed by t ator - 
upon his ur and only ſigned by him, were 2 to * 
Fr * AI * Mw 7 
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vanity altos a7 a" ay; . 
u I L80M,, 7 band dg ca . and delisered his opinion. 


* the L * of this ak ſever al: a 3 been . 
th; or one at leaſt, by the truſfes himſelf on his own behalf! 
between him and the heir at law of-the teſtator. The heir of 
the teſtater claims the hoe The truſtee claims the whole for 
himſelf or his heir, and makes the firſt queſtion; ſuppoſing the 
ſecond inſtrument to be a deed, al Wat it cannot be connected 
with the ayill, whi ſeems agreed on all hands, if it is a deed, 

and to take effect Ihmediately, vet fill. the truſtee ſays, under 
the will itſelf independent of the deed heris entitled to the be- 
nelicial intereſt, and- there is no reſulting truſt for the heir at 
law. As to chat the facts are, that this eſtate was given, o five 
perſons i in truſt firſt for payment of debts; that is in; tk for a 
purpoſe, which might laſt for ever; and the caſes are innume- 


rable to prove, that truſt affects the whole eſtate. If fo, the 
conſequence is, that by the firſt deviſe of all his real « 
| theſe five perſons the teſtator gave only the mere legal eſtate, 


te to 


and that, the. truſt is entirely undiſpoſed of except AS to thoſe 


"Oy e by the will for ren of debts and legs- 


cies 
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by, I» 
N & 5 7 hy he 5 Ns mY 
3 ens in Ehiicery = 4: 
nf a "to" i by purchaſe As far as that tin tate is 1793 * 


diſpoſed” f 5 will, 10 it is diſpoſed of; as far as it | 
is not; 10 far it is undipoſed « of; and the truſtee cannot ſay, sone. 
g * rds giving all to him would paſs both the * 
{i e intereſt,” and therefore that it reſts with the 
Mew, that the equitable intereſt is taken e, 
truſtee by ſotne expreſs diſpoſition. It is enough for the heir 
to ſay, it is not given to any one elſe; and it reſts with the 
truſtee to ſhew from other parts of the will, that the equitable 
ö intereſt or part of it We... to him. He claims under the will, 
and en only claim under the will, aud muſt therefore ſhew, 2 
that it is given to him by the will. The heir need not ſhew 
. that What it is enough; if it does not appear to be given to any 
one elſe. That removes the only argument uſtzd in ſupport of 
the clai of the” truſtee, namely, that part of the equitable in- 
tereſt preſly given to the heir, 80% a year till the debts 
are paid, and 1507 a year afterwards. It was thence con- 
tended, that part of that | equitable intereſt Ping expreſly 
given do him, nothing more was meant to go to him. My There is no 
anſwer to that is, that whether it was meant for him, or not, Jug. u 5x 


clude an heir 
the intention is immaterial,” if i not given to ſome other but by gi 


to ſome 


x perſon ; for there is no other way to exclpde an heir than by erik 
giving it to ſomebody elſe; therefore if from the, circumſtance Þ not dipoles 
of part being ſo given anMſerence could be raffed, that the ofeven againt 
I teſtator meant, the heir ſhoW have no more, yet even againſt 3 

that intention the heir would take, Hobard v. Lady Suffolk was 

quoted, which is rather ſtranger than this; yet . "3689 

decided, that there was a reſulting truſt for the Heir. There 

an eſtate was given to truſty 82 d their heirs to the uſe of them 

and their heirs upon certain Muſts ſpecified; zud nothing was 
ſaid about the remainder. The en lth nd- with" more 

colour than in this caſe, for there was no os as to the 

reſulting truſt, that after the truſts were ſatisfied the eſtate be 
longed zg them; for the uſe was given to them: the Chan- 

cellor that was not the intention ; though he admitted, 

the caleWwas not ſo firong, as where there is a truſt affecting the 
whole, ag fer payment of debts, yet he did not believe, when + 
the or made them truſtees, he meant them to take an 
thing beneficial. Therefarg, upon the firſt queſtion - if the deed 
hach ai deen made, or being made as a deed it can have no 
operation there is a reſulting truſt for the heir, who is entitled 
to the whole remaining beneficial intereſt ; and the truſtee 

takes nothing. It was then contended for the heir of the ſur- | 
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uo, gh it is fiat 

Haine mination of executors, or terme of 6” but 

| A appointment, and thougk it conclydes like a: deed, “ ſealed and 
delivered, being firſt duly ſtamped, yet may be, aul if i 

be, ouht to. be, conſidered as teſtamentary, ſo that it 728 

donnected with the will, ahd both may make one teſtamentary 

p diſpoſition of the eſtate; and upon the beſt conſideration, my 

| « opinion-is, . that if this inſtrument coay ted with the former 

Bf | dan hape « legal operation to paſs any I think, it may be 

1 ſo colfififflered as teſtamentary; becauſe when the teſtatar made 

his will, he diſpoſed of his eſtate to a certain extent, and then 

+ Profeſſes-his intention to wake a further diſpoſition. It Merue, 

he at the ſame time conceives, and erroneouſly iconceives, he 

could reſerve a power by his will to limit and appoint uſes out 

of his-own eſtate by deed or inſtrument atteſted 0 wit- 

neſſes only: but he doc not profeſs, that he will do it by deed 

. - only:=th it ſeems, that at the time, he made his will, 

and when he wrote this inſtrument, his principal intention was 

___.,_ » to-complete that, he had e inomplete by his will, viz. the 

Aiſpoſition of his rral ie had made his will in part, 

and then profeſſed en intention to do more do. complete that 

will: but he could not do it by declaration of uſes out of his 

on eſtate, en no part was denzed with bychim. The law 

will not Permit that: but it e done by will ; and the 4 | 

Sel rule in hat when a man has expreſſed a clear intention 

to diſpoſe qi his eſtate, and has taken an ineffectual mode of 

. doing it, ye the b. TO dan be conſtrued in another man- 

ver ſo as to effectuatè his int the ceremony is matter of 

Sos - form ;. and the Wabſtance. ſhall - Rarried into execution, if it 

* ge may br. here there is a feoffment by deed to a rela- 

a > tion and his tion and his heirs, and no Avery of ſeiſm: : it is obvious, the 

heirs, bene mode, in which it was intended to do that, was by that com- 


lieryof ſeiſin, 
it ſhall be con mon law: conveyance called a feoffment: but the 5 cannot 
red a cove -, 


mw. 


| -- nant to ſtand TAKE by feofiment : then "the; law lays, here is an ag nt by 
- ſeized, , geed; the partie are relations} and that is a conſide Mon for 
„ raiſing a uſe; therefore it ſhall be conſtrued covenant to ſtand 
ſeiſed to the uſe of the perſon: ſpecified in fee; and i eſtate 
paſſes, not by febffment, as the deed ſays, but by virtue of the 
" 8 of Uſes; and ui r magis wvakat, Gr. that inſtrument 
called a feoffment ſhall operate as a covenant to {tand ſeiſed in 
order to ſupport the intention. S0 here though the teſtator has 
called this a deed, yet as the intention was to complete what 
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as to forge. e perba all, it may have 6 legalghp*"®- | 
tion, if teſtameſitary, in order to ſuſtain the intention UW fair 2 
ſo to conlider it; and I daggot know, any rule, that fands in yk 
- theiſtay. The caſe of Metham v. Ile Duke of Devonſhure mas MO 


i n oned, in which the Earl of Devonſhire had- dire&ead his 
-xeciftors'to pay 3000“, as he ſbonld by deed appoint. He 4. 
terwards made a deed of appointment; and there being a rele- 

| rence to the will the Chancellor aid, the deed was to be taken 

- as part of the will. That is ſtronger than this ; therefoxe upon 
the ſecond point if this inſtrument conſidered as a teltghniary 

paper can have a legal operation, it may be ſo conſidered (79. 
Thats leads to the third queſtion reſpecting the freehold, It is 
contended, that under the circumſtances, and conſidering the 

two inſtruments as one inſtrument, the freehold eſtate will pats , 

by heiß two taken together, though the latter 18 not properly 

executed to paſs freebold. As to that the fixſt way, in which it 

was conſidered, was, that where there is a proſpective 5" BI 

limitation, as in this calc, a proſpective reference to ſome- | 
thing to be done, the party fore the benefit of the ſtatute ; 

and therefore the ſubſequent bent, be has mentioned, 
wall have the ſame effect, though not properly atteſted, as 

if atteſted by three witneſſes. If the Statute of Frauds could 
be conſidered as that-ſort #Hlaw, to which thismazim would 

_ apply e quifquis, renunciahafipate/t juri 270 . intraducte,” that 

Would apply in this.caſe : but the ſtatute was not made for the 


| ſes. By 
; Up came the 
at properly fign- 
n, theſe guards 
; an t inſſſſs, that a 
$ me manner pointed out, 
or be Void. This does not leave it at the option of the teſtator. 
but is Poſitive proviſion, that a will ſball be void, if not exe: 
cute erding to that Ratute ;. and the teſtator cannot fay, n& 
will ike a will without the requifites preſcribed, either not 
thinking, he will be impoſed on or not caring about it. The 
law i not ſuffer that, but requires in all caſes, that theſe £e- 


remonſes, which might be conſidered as circumſtance only, if 
the act had not ſaid otherwiſe, ſhall be eſſential, and be ob- 


_ ſervediimam 


ing every will. Therefore this cannot be ſup- 
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— 18 1 1 have found no cafe to the contrary, Mat If a tef. 
Hanson tat his will refers -exprefly to any paper already written, 
"Sr and has 10 deſeribed it, that therWan be no doubt of the iden. 
Where a tel. tity) andthe will is execated'in the preſence of three witneſſes, 
eros thrät paper makes part of the will whether executed or not; and 


as if he had incorporated it; be. 
: Ke), . cauſe words of relation have a ſtronger operation than any other, 
- is as if iocor- AS Lord Coke fays, in his Comment on Vnlten, where Littlim 
ing of the word © hezrs” being neceflary to raiſe an eſtate | 
of in nce, Lord Coke makes this exception; if A. enfeoff B. 
and his heirs, and B. enfeoffs 4. in as full and ample a manner, 
_ =as A, has enfeoffed him, that will give the inheritance without 
the word © nein, and it ſhall have effect by relation. But 
the difference between hy ng caſe and a relation to a future in- 
: tention is firiking, "In In he former there is a preciſe intention 
mentioned at the time making the will; for the paper makes 
out the intention at that time: but when a man declares, he 
will in ſome future paper do ſomething, he fays, he will make 
- a Will as far as his intenti then known to himſelf, but he 
will take time to confider Rat he ſhall do in we. That 
future di ſpoſition muſt be by act inter vivo or by will, and can- 
not be under the idea of a power reſerved to appoint uſes. It 
is truly ſalch that where a man is ſeiſed both öf the real and 
> Bo  eqitabls irſtereſt, und profeſſes to Uimit the equitable after his 
death, it is à deviſe, and cannot'bea-limitation of a uſe. The 
- reaſon is pla becauſe where a man executes a power collate- 

7 oy to the eff the ate is always out of him. Here he has 
parted with pak, He has "the ſame abſolute dominion, 

and therefore if the eſtate is to paſs at 

all, it muſt paſs b virtue of his'ownerfhip, not by any power. 
Then it muſt paſs the' ownerſhip; and then he muſt diſpoſe of 


it dy will; and for that diſpofition it is neceſſary to have three 


Wi.itneſſes This inſtrument not being ſo executed, I conceive, 
can have no operation upor the freehold eſtate. Therefore as 
to the freehold eſtate it is perfectly immaterial, Whether it is 

. conſidered as a deed or a- will; for if as a deed, it is yoid, 

' becauſe" the limitation is too ons i a e it is” Weid, 

6 beeaufe not r properly” Executed,” en 
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The W geg of Whither "this" inſtrument can operate 
»upon the copyhold. As to that the bog has been ſurren- 
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4 ders Ge aſs of Ti will, 11 is oP now 00 be Fr ed, that 1793. 
where there is a ſuryengerto the us of the will, a man may by Go 


_ any teflamentary paper, though not executed in the pref of Bete. 
three witneſſes, Aires the uſes, to which the perſon 


un- Vincerr. 


| der the ſurbender ſhall 1 is clear therefore, that if this 
_ "ca beconhdered "as a teſfamentary paper, it is ſufficient to 
paſs the copyhold effates, provided by the conſtruction of it, 


it is tended to pals them. There IF. no ohjection to its for. = 
mality, the mode of execution; or the paper, unleſs. that ob. 
| Jjection ariſes from the conſtruction of i it, that it does not do the EW 
thing. Then if a conveyance ' had been made upon th mar- 
riage of B. N. Hill which was the time, at-which th has 
_ direted it, there would have been no difficulty in giving effect 
to all the limitations in both inſtruments. She was then living. | | 
Theſe truſtees might convey (for taking them as truſtees to ns 
_ convey, they muſt ſome way or other have a power to convey) 7 ' 
they might convey to her for life, then to truſtees to % 
_  "confingent remainders, remainder to he firſt and other ſons in 
tail male, remainder to her daughters in tail general, and at 
lat with remainder to herſelf in tail general, becauſe other- 
_ wile the daughters of her ſons woyld;be excluded. That eſtate © 
to herſelf would. ariſe after. the itation to her daughters. 
Then to truſtees to preſefve contingent remainders, then to the 
ſons and daughters of the ſon, with the ultimate remainder 
to the heir of the ſurviving truſtee, he being one of thoſe, who 
conveyed, and the eſtate, being out of him. There would be 
no objection to that conveyance; and I conceive, upon the ſe- 
cond inſtrument the whole conveyance would been then 
made, though the words are “ after the death my grand. 
daughter and failure of her fue,” the former direction by 
the will being to convey according to ſuch ſubſequent direction. 
But MY they might convey upon her death Without iſſue; for 
then it would de to the heir at law and his heirs, till there 0 
ſhould be a ſon of Richard Hill, then to that ſon : all the ulti- | | 
mate limitations would be remainders ; the firſt a ſpringing n 
Then Wit ought to have been conveyed at that time, the doctrine 
of this Court, that what ought to be done ſhall be conſidered as 
done, and as done at the time it ought, will apply. But the 
_ difficalty is not great in that caſe; for now the true way to exe- 
cute this will be to. limit the uſes of the ſurrender to the heir 
_ ofthe teſtator and his heirs during the life of the truſtee with 
: FW nh, 1 ESSEN Nun = -_. remainder | 
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; 2793. remain to the heir of the truſtee, and be mu knit the 
— een to the heir of the teſtator Fr 1 
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I ſubmitting my opinion upoß this caſs to Fs. Lord Chan- 
cellbr I can only make the ſame queſtions, that have been al. 
ready ſtated. The firſt point, I ſhall confider, is, whether the 
baten! Court Taft infirament is teſtamentary, or not. In the conſideration 

Jeden i of that queſtion I totally lay out of the caſe the circumſtance 

Fries pro- of the probate; for this paper does not in any reſpect affect the 

Be man oat - perſqual eſtate; and therefore the Eccleſiaſtical Court, when 
; which does theyTeeeived it, ated without juriſdiction. But it was argued 
; perſonal. . for the > plaintiff, that the. teſtator did not intend to make a 
9 ill, When he executed this deed, and therefore it cannot ope- 
| rate as a will. Whether the teſtator would have called this a 

. deed, or a will, is one queſtion, whether it ſhall operate in law 
n ed or a Will, is diſtinct queſtion, and is that now to be 
W - cotifideted. That is to be governed by the proviſions 1 in the. 

Tho inſtrument. deed muſt take place upon its execution, or not 
b 2 all: It is not neceflary for a deed to convey an immediate 


- Intereſt in poſſeſſion; but it muſt take place as paſſing that 


A 


A intereſt to be conveyed at the execution: but a will is, quite the 


reperſe. It enn only operate after death; and upon this in- 
| ſtrument it is clear, the teſtator had no ths” this paper would 
"% have any effect till à diſtant period long after his death and the 
eexpixation of the other eſtates. It is a direction to his. truſtees 
Aud executors as to what they ſhall do i in the future limitations. 
"Thoſe perſans had no intereſt, power or capacity of acting, till 
after his death; therefore this inſtrument could only take effect 

: after the intereſt veſted in the truſtees under the will. It may 

be naturally expected, that I ſhould.take-notice of what paſſed 

in tlie Court of King's Bench. If I Was clearly. ſatisfied, the 
1 of that Court was wrong, I ſhould immediately ſay 

10, for it is much better to correct an error than to proceed in 

it: but 1 have not perfectly made up my mind upon that; be- 

ps it is unneceſſary. In reading this inſtrument the caſe . 

- Aruck me very differently from what the ſhort ſtate of it ſent 

* to that Court did there, and I. compared them to ſee, where 

8 the difference lay. The teſtator undoubtedly thought, he had 

- inveſted- himſelf with a power in his will to appoint the re- 
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an a&toal appointment to take effe&t in/tanter ; ad ag ſuch we 
kad it void; But it is a mere future direftion ; which makes a 2 885 


ſtriking. difference. Beſides that, when this caſe was argued * 
there; no one of the ca =" here by the Attorney General 


was mentioned, or alluded to. 1 freely confeſs, they did not 
occur to me. But thoſe caſes have eſtabliſhed, that an inſtru- 


ment in any form, whether a deed poll, or indenture, if the ; 
'obvious purpoſe 1 18 not to take place till after the death of the 
perſon making it, ſhall operate as a will. The cafes for that are 
both at Jaw and in equity; and in one of them there were ex- _ 
prefs words of immediate grant, and a confideration to Typport | 
it as grant: but as upon the whole the intention was, That it 
ſhould have afuture operation after death, it was conſidered as 


a will. Therefore this laſt inſtrument muſt be conlidered 


as Aa "hall: and 1 bee” prod it ſo in "ol 1 ſhall W; upon 


It. 
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The 608 \queſtian | 1 what effect this codjcil — upon ih 
| freehold. Upan that point I concur with my Brother Wilſon, 
that it is void for want of three witneſſes, . The caſe was argued 
upon analogy to thoſe in this Court reſpecting debts and lega- 
cies. * The Duke of Bolton v. Williams was quoted. In that 'caſe 
a term was created by the teſtator for payment of all ſuch lega- 
cies, as he ſhould mention in a codicil. He made a codicil un- 
atteſted giving legacies, and annuities ; and the annuities were 


held to be legacies. That caſe only comes to this, that under. 


particular circumſtances thoſe annuities were legacies; therefore 


it dic not go farther than the Court had gone before. The other 


caſes are” Brudenel! V. Boughton, Reay V. Hopper, before Lord 
Kenyon, and the old caſe of Hyde v. Hyde, which is the firſt caſe 

to be found upon the Tubje&; and it is material to ſee, how the 
Chancellor there ſtated it, and upon what ground he held, that 


3 legacies might be given upon land by a codicil not atteſted b7 
three;” dis, that they were not deviſed.out of land like a rent, ” 


| but were only ſecured by land, which. before was well deviſed. 


The ground, upon which *egacies ſhall be a charge, was truly 


Hated at the bar, and alluded to in this caſe by Lord Kenyon, 


1 who ſaid, he went no farther in Reay V. Hopper than the Court 


had gone before. But in Hyde v. Hyde a rent was expreſly ex- 
; * nnd the Chancellor held, it "Foe not paſs out of free. 


hold - 


4 


252 


e in n Chan 


1793. hold, unleſs. that were three witneſles ; and. it is clear eat upon 

— the fiatute, that a rent could not pals otherwiſe; 5 for the 9. 
"geen tute ſays, © lands, and. tenements ;” | add a rent is a tenement ;. ang 
Viera. if a tenement could paſs without witneſſes, it would de in direg 


. oppoſſtion to the aft. But the Atlorngy General argued, that if 


IL - therefore can. a man might - -by. a codicil unatteſted, or by a bond, which ; is 


not paſs by a voluntary debt, charge his eſtate, that is to all Aubftantia! 


7 will — : purpoſes A gift of the land, That if well founded would ſhew, 


few, 3 that allithoſe caſes. are. ill decided: «but. they have gone upon 
" ow e the principle, that it is not in ſubſtance the lame ; becauſe the 


2 rea th land Poſes by the will, and the. debt or legacy. i 182 charge ori. 
or 4 ginally y upon the pe comes in aid, be. 


1 becauſe. it applies directly to this caſe, and ſhews the difference 

between. A-PA 1 before, and a. codicil after; the will: Doe ex 

55 dem: Sibtharp 1 v. Taylr, Mich. 11 Gen, 3. That. WAS. A. deviſe 

. of land, except ſuch as by a codicil he ſhould give. Afterwards 

he made a codicil, and gave part of the land: but it 

executed befofe three witneſſes. e heir inſiſtec } 
tator was inteftate LY to the excepted Aand. The Court 

| If the codicil was in being at the time of the wall,. it would be 

part oft the will, and the fly: AS IF i it was inſerted - but being 

, made afterwards, and no revocation for want of 1 Proper exe- 


2 eution, 1 it would not 0 and e Weib. 


ing expreſly —_ by "the will. Another . caſe 1 mention, 


& 9 
T 4 « - .. 


| The third queſtion 18, Wut Will be tlie "a of this codicil 

: as to the copyhold.” Copyhold paſſes: by the ſurrender. The 

- will is confidered' only as an appdintment diresting the ules of 
5 : the I ſurrerider. Whether tuch will Hou. or 90 


there ſhould be three witneſſes: yet they both held themſelves 
bouiid by former determinations, arid that one witneſs was ſuf. 


ficient. In Maga v. Wags!aff Lord Macchsfield. threw-out a 
firong opinion upon the f Fw road but»{aid, he would not 
 Thake the be po e In Die One: rw v. 
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- The ids ing goehfon then ! is,” what is the nature of 1793. 
the een of the copyhold” by this codicil and the reſult of A 
the events; that have happEned, as they affect the | limitation Harmon = 
over in fee That to the Tight heirs of the ſurvivor is a con- Vikewr, | 
ngen remainger. © Firſt the" caſe is to be conſidered, as it 
ſtandds Upon the limitation of the truſt only.” No equitable eſtate 
was nec to the truftees. © Ihe rule laid down in The Biſhop 
of Cloyne"'v. Young, 2 Fe/. 91. Loder v. Loder, and ſeveral other "9 
caſes is, that if they are truſtees to any purpoſe, they are 10 e 
throughout, "unleſs it is expreſly directed otherwiſe. The equi- 
" table eftate is given to B. N. Hill and her children. If a con- 
veyance had been called for immediately after the death of the 
. teſtator, it muſt have been, as my Brother Wilen ſays.” If this 
had been a legal eftate, the contingent remainder would have I 
been void. So alfo in the cafe of copyhold ; Lane v. Pannel and 
the paſſages quoted from  Gilbert's Tenures prove that. But this 
being a truſt eflate falls under very different conſiderations. In 
Hopkins v. Hopkins, according to the report in Forre/ter, it ſeems 
as if Lord Talbot thought, there was no difference between -a 
contingent remainder of a truſt and of a legal eſtate: but it is 
by no means accurate there; nor was ſuch an opinion given - 
The point was made in the argument; and Lord Talbot ſtates f 
it this way: „ it was ſaid at the bar, that as theſe are limita- 4 
_ « tions of à truſt, they will be good, though not to be looked 
© yport $ executory deviſes, but as contingent remainders; be- 
„ aue the whole legal eftate is in the truſtee; and farther 
«though the teſtator ſhould not have diſpoſed of the interme- 
«diate rents, till the contingeney ſhould happen, yet it would 
« be a freehold; by which means the contingent remainder 
would be ſupported. He fays, he gives no opinion upon 
that, becauſe it is unneceſſary.” That was in 1734. In 1735 
"Chapman v. Blifſy came before him; and there he firlt conſider 
ech it, as it was in fact, an executory deviſe; then he confidered, 
how it would and, if a contingent remainder ;. and there he 
aid, that even if it was, being of a truſt eſtate it would be 
good, and would not fail, as it would, if a legal eſtate. It may 
de ſaid, that opinion was extrajudicial, as it was an executory 
deviſe; but coupling what paſſed in thoſe two years it is a ma- 
terial authority; for we muſt preſume, that after Lord Talbot 
had declined to give an opinion' upon that point in Hopkins v. 
Hopkins he muſt have conſidered the point, before he expreſſed 
1 fo clear an opinion upon it a year afterwards. "we this Hop. 
Vor. IL | Yoo 8 Lins 
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Eine v. Hophins came on again before Lord Hardwicke upori the 
fubſequent limitations; and then he gave a direct Pinien upon 


Havrz@nan this point; and anvther part is material to be conſidered as to 


Wisczur. 


%. 


« 


_ eſtate and a truſt: {It certainly is harſh, that a tenant for liſe 
| Thould have power te do that; and it is to be lamented, that 
it is ſo at law. But there is a direct authority in that caſe, that 


In caſe of a 
truſt the 
[eſtate in the 
truſtees will 8 
ſupport con- 
tingent re- 


the mode, in which the conveyance ought to be made. He ſays 


the ground, upon which the common lay goes in making void 
contingent remainders in ſuch caſes, does not hold in the caſe 


of truſts,” and the Court has always. conſidered the act of the 


_ tenant for life, white he could in caſe of a legal eſtate bar the 


remainder; as a wrong, and made a diſtinction between a legal 


it is not ſo as to atruſt. In that caſe. the Chancellor particu. 
larly mentions Chapman v. Bliffet, and takes it as a direct autho. 
rity, that the eſtate in the'truſtees will he ſufficient to ſupport 


the contingent remainder, though the prior eſtate for life fails, 
and then ſays, ( another ohjection for the plaintiff is, that it is 


_ < impoſſible to frame ſuch an expreſs limitation, as would Jup- 


< port theſe contingent remainders: it is ſo as to ſome, but 
< mot to all; for as to the ſons of John Hopkins to be born here- 


_ .< after the limitation, when the conveyance is to he made, may 


< be ſupported ; ſo as to the ſons of the bodies of ſuch: daugh- 
© ters, as were living at the teſtator's death. As to John Hop. 


4. king's after. born ſons, it may be limited to truſtees and their 


< heirs, till he has a ſon born, and ſo after his death, till Sarah 
< has a ſon-born, and to any other of the daughters, that were 


in ¶ l at the teſtator's death. But it has been objected, that 


< this is a new invented limitation to ſupport contingent re- 
«c- mainders, and that it was never yet carried farther than dur- 


2 ing the lite of tenant for life, or birth of a poſthumous ſon : 


< but there have been other limitations; and it is not material, 
“ provided it be reftrained to the life of a perſon in beiog. 


„ This is no more than the common caſe of a reſulting truſt; 


< and. it is immaterial, whether it be exprels or implied; for 


WO, implied by the will, it muſt be expreſſed in the convey- 
A 7... ĩͤ re 


7 | This goes to ſhew, the conveyance ſhould be to the heir and 
his heirs during the life of the truſtee; and Lord Thurlow rea- 


ſoned ſo, when he directed the conveyance in Harrifon v. Naylor, 


the report of which is not accurate in ſtating the directions. 


By the Regiſter's book the reſidue of the perſonal was directed 


to * 


3 


— Chancery. bs ͤ— „ 
to 5 laid 1 in the purchaſe of freehold lands, the uſes to io 
| Thomas Naylor, the teſtator's natural fon and his heirs in tail Wale, 


rema. nder to truntees to ſupport contingent remainders, (the Re — 


gilter's hook is rather Mort in ſtating this: but it muſt have been Vancaor, 


during the life of E/zabejh) remainder to the heirs, male of the 
plaintiff Elizabeth Harriſon in fee, and if ſhe ſhall Rave ho heir 

1 then. io the heir at law of the teſtator in fee. There 
Lord Thurlow interpoſed a limitation to truſtees to ſupport CON 
 tingent remainders, and directed it to go as A limitation with 

a double aſpeck. That caſe goes upon the ſame ground as this; 
therefore a truſt is remaining in the heir at law ; and the con- 
. Veyance hay be ſo tt that it wad take effect, 1 


be 'v \ 
"Ms * . „ LAS 7 : Ko. | Ta f 1 
= 


- 


Lon cles ron. 5 % abi ub hos 


Lam much obliged to the two N for the very able a | 
ance, I have had in this cauſe. . When this came before me upon 
farther directions, I was much embarraſſed... I ſaw, that a queſ- 
tion had been ſent to the Court of King's Bench, and an opinion 
500 which ſhall always confider as deſerving great reſpe& : 

ut the.opinion. was ſo pointed, that it intimated to me, that 
in the confideration-of the caſe the Court had been led by the 3; 
| Natement of it, and not undeceived ; in the argument, to conſi- | 
der that to be the queſtion, Which could not have been the 


' L a 
1 


inſtruments to be ſtrictly a deed it is not at all doubtful, that. A gg and | 
the ppinion given by the Court of King's Bench is well founded. will cant Y 


queſtion ditected out of this Court; for taking the laſt of al, 


That led me to look farther into the caſe ; for it was Tet down 
for farther directions; and I was to proceed upon the certificate 


do the ſequel of the cauſe containing no difficulty . 


therefore I thought it neceſſary to have it more fully argued. - 
It has been argued with great induſtry | and ability. Concurring | 
entirely with my Lords the Judges, nothing remains but to 
ſttate ſhortly the preciſe points, upon which my opinion takes 
the ſame direction. I am of opinion, that upon the will there 
is clearly, a reſulting truſt for the heir, as far as there is no. 
diſpoſition of the beneficial intereſt. That was the firſt queſtion | 
made: ſecondly, that the laſt inſtrument, though called a deed, 
. though in the form of a deed, is teſtamentary. It is depehdant 
upon ie will, and will have all the effects, that a teſtamentary 
Ad executed can by law have: thirdly, that there is no dif- 


af ference between m9 and * in . upon the effect - 
| | 19's oh 
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| unite. 
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2993. OF a teſtamentary'a&, zud this inſtrament ennunot pat the free. 
N Hold contrary to the provifions of a public hw tnakibe that ag 
Hannon yoid;” The diftinstion has been very fully ſtated between a will 
Weener. duly executed, which is'a competent dilpofition by reference to 
prior instrument, and à will, Ahieh is en imperfest diſpoſ. 
Boon by reſerving à part, the reſerved part to be afterwards dic. 
Poſed of by a future 'infirument. '-It was argued; that the de 
terminations in this Court had*effabliſhed' a" more favourable 
conftruEtion as to informal codicils; and that argument referred 
to cafes, in which the Court held, that legacies given by an in. 
formal inſtrument would attach upon real eftate charged by a 
will properly executed; and' Hyde v. Hyde," Maſters v. Mafters, 
Brudenell v. Boughton, and Lord Inchiquin v. O'Brien, were quot. 
ed. Hyde v. Hyde is more remarkable for the doctrine and lan- 
guage, it contains, than for the decifion, becauſe it was unne- 
oeſſary for the Court diſtinly to decide the queſtion ; for the 
legacies were marſhalled; and therefore the queſtion, whether 
the legacies in the ſecond-will Thould be charged on the real did 
not ariſe. In Maſters v. Ma/ters, 1718, Sir ge Jeky!! dif. 
tinctly ſays, that legacies being charged upon land, thoſe given 
by an unatteſted codicil are included. In Brudenell v. Boughton 
| Lord Hardwicke adopts that opinion, and reafons upon it; though 
it is true, it was not necellary there to determine it. But in 
Lord Inchiguin v. O Brien it was neceſſary; and Brudenell v. 
Boughton was adopted as the ground of the deeifion; and the 
Chancellor refers to his opinion in that caſe. Theſe caſes are 
fuaid, and ſome little inaccuracy in the reports have led to that, 
to have gone upon this propoſition: It is ſuppoſed to be Sir 
Abe dociious, Jojeph JekyiPs opinion in Mafters v. Maſters, that it may be ſup- 
TY 88 ported as a power reſerved to the teftator to increaſe the charge 
a * by a future act. That cannot be the ground of his opinion. 
cuted is liable There is a manifeſt incongruity in the ſuppoſition of a power 
to legacies reſerved. by a man's own will, which cannot begin to operate, 
given by an 0 | | | 
| wnatteſted co- till all, power in him ceaſes. The obſervation made by Mr. 
Fe Juſtice Miſſen is unanſwerable, that it is not a perſonal privi- 
power reſerr- lege; that no man can reſerve a power to act againſt the forms, 
tator to in- the law has impoſed. Therefore if it is to paſs by a teſtamen- 
_— tacy act, that muſt have all the requiſite ſolemnities, the law 
future at, has directed. But in a correct manuſcript note, which I have 
de, but upon Of Brudenell v. Boughton, Lord Hardwicke ſtates the ground to 
| 22 be the analogy to the caſe of aebts ; which is the true ground 
Aebi The of the determination. All the caſes, to which T have alluded, 
1 * ply | CN a SN „ 


. 


_ 3 1 of a primary, ſubſtantive, and nd charge 1 


upon the ate, but a charge upon it in aid of the perſon al. 
which is primarily charged. Such a charge, whether for dehts ra a4 cab . 


or legacies, is neceſſarily uncertain in extent; not merely be- 5 


cane zie enter cannot" aicertain what may be the amount of . be do 


1 bis future engagements, but becauſe the amount of the perſonal been extended 


is Huctuating. A charge for legacies therefore muſt be u 5. % oy 
certain as to its extent; for whatever will affect the primary charge on 


| land, b | 
fund varies the amount of the charge. Therefore though given to 4, but ol 71 


by a will duly executed they are of, neceſſity revocable by will aid of per- 


ſonal; from 


not executed ; for the charge upon the land is only for the de- the fluuat- 


ing nature of 


ficiency of the perſonal to anſwer the legacies. If legacies are an Fray it is 
taken away, they do not come into the account; if any are. nee OY 


added, they affect the real by diminiſhing the perſonal, which . 


it is in the power of the owner to do all his life. It is obvious 
_ therefore rom this reaſoning, that the Statute of Frauds does 
not affect the queſtion as to legacies, becauſe it does not pre- 
vent a man from creating by will a fluctuating charge upon 
real in aid of perſonal. But chat can bear no application to a 
"deviſe of the land itſelf or a reſerved part of the real not dif 
- poſed o, nor, I ſhould think, to an original charge upon the 
land; which, I ſhould think, cannot be revoked by a ſecond | 
informal will. If ever ſuch a caſe ariſes, it will be a new queſ- | 
tion: at leaſt the caſe sdecided do not ſupport that; and it is 


not our intention to ſhake the authorities defaced. * 
* 
This . to the ae reſpatting the . /with e. 


gare do which the judges have thought themſelves bound to 


_ affirm-the opinion in a caſe determined ſoon after the ftatute 
Was made, that diſpoſitions of copyhold by a teftamentary act 
are not ſubje& to the rules impoſed by the ſtatute upon teſ- 
tamentary acts in all other caſes of land. It is not now to be 
conhdered as to the reaſon of it; becauſe it has been too long a 
rule of property to vary it now upon an imagination, that it 
might have been hetter determined. Therefore the diſpoſition 
ol the copyhold muſt take effect by this inſtrument. | | 
Then the only queſtion is as to the ultimate limitation. 1 
ſhould” but ill repeat what the Judges have ſaid by going into 
.  Feoncur in their opinion, and will have the directions 
moulded according to that opinion. T * ende is, that 
_ œwN Ws 
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Alter cul 3 were gone thi Zoe Otaneetor Cad; what the 
_caſe of Hopkins v. Hopkins, upon which. Mr. Juſtjce Buller had 
Wich great juſtice laid ſo much ſtreſs, * was ſo. groſsly incorrect 
in Athms, that it had leis attention given to it, than it deſerved; 
for by the confuſion of words it is difficult to make out What 

was the. opinion of the Court. His Lordſhip added, that a 


given to him, by which he had corrected the printed report in 
his own copy of Atkins,” and would with * e N any den. 
* to Go the lame. e S - | 4 EE 
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T a ESTA TOR 20s. all "his real and adi Nate to trul. 
1 tees with directions, that as ſoon; as conveniently might 


3 be ates his deceaſe, a commodious and proper houſe. ſhould be 


modious and 


8 taken by them in Bridgewater up on leaſe at fuch yearly rent, as 


ſhould be ſhould be agreed upon, or otherwiſe, as they ſhould think fit, 


taken on leaſe 


at ſuch yearly as ai1choal, anil/that the children and grandchildren of his re- 


* Lam wing lations of the deſeription ſpecified - ſhould be placed. there for 


or otherwiſe, their education at the age of 7 years and till 14; then to be 


Gs as the truſtees 


ſhould thick Placed out apprentices with a ſuitable fee. He alſo directed, 


fit,asa ſchool; that ſuch other boys ànd girls ſhould be 5 at the ſame 


and that the 


de ſchool, as the truſtees ſhould think fit, the boys to be in a double 
grandchildren 


p proportion to the girls, that this foundation ſhould be under the 


tions ſhould vifitation of the Mayor of Bridge water, and that there ſhould be 


be pleced 
„ inſcription of the founder's name and benefaction over the 


R door. The heir and next of kin claimed in . to this 


to he put out truſt under the ſtatute of Ane 


8 apprentices; - 


alſo that ſuch + 


| pa chil. | Attorney 1 Mr. Ae 3 Mr. eren in 2 
s ren, as the a ö 

W _ port F the. Truſt. * 3 0 | 
ſhone bh * to the perſonal this charitable 3 15 . 


. e 8 " arrer, 1 Ve ef: th and Cantwell v. Baker, 3 
es: | cite - 


note of that caſe corrected by Lord Hardwicke himſelf had been | 
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** as: G v. "IM hare Lord "Mp was 61 opinion, 3355 3. | 
*that though the truſtees cotild not purchaſe land, they might — oy 
bite g houſe.” So under the direRions of this will, the truf. * 


tees ma take a houſe. from year to year, and may transfer rect 
the truſt at any time. The meaning of the teſtator was to „ be gave 
enable them to make a perſenal contract, which they might directions as 


to an inſerip- 


abandon at any time, to leave it to them to do it in any WAY, tion, vilitati- 
on, &c.; this 


in which it could be done. Taking a houſe is only What; is to nd ie void 
be implied; for Lord Hardwicke ſays in Vaughan v. Farrer, wider the 


mottmain act 


that it coul not de intended, that the children were to be edu- as to the ge- 
cated fab do... The latter caſes are certainly againſt that opinion e- 
of Lord Hardwieke, that it is not neceſſary to preſume upon a nent charity, 

but good as to 


bequeſt.to endow; that the teſtator meant land to be purchaſed; che diſpoſition , 
and the preſent rule is according to the laſt caſe, Attorney Gene. 3 1 
ral v, Naſh, 3 Bro. C. C 588. that upon a direction to endow pt 


dren and 


_ andere&a ſchool the Court will primg facie preſume, the teſ. \;randevitdren 

tator meant a purchaſe of land for a ſubſtantial endowment, 2 r che 
OC RS peci- 

not that the truſtees ſhould wait, till a preſent is made to them: fied, as mere 

but there has been great doubt about it. In Attorney General ah * 
v. Tyndalh, Amb. 614. Lord Northington certainly contradicted — 3 8 

the 
Lord Hardwicke upon. the point, that the truſtees might wait, ſchool is kept 
till land ſhould: be given, and alſo upon the point, that land brag en 


given egulg de meliorated by building upon it: but in Attorney hee, 
General. v. Naſt the argument, that thoſe dias as to hiring 

a houſe were wrong, was not aſſented to by the Court. Soxver/by 5 
v, Collins, © Aug. 1740, was a deviſe for a charity by purchaſe 
of land or: otherwiſe : it was held good on account of the di- 
cretion. But ſuppoſing, the general charity cannot be maiu- 
tainech, the firſt part. of the bequeſt for the education of theſe 
childten and grandehildren is good. If the teſtator gives real 
and perſonal for the maintenance and education of theſe perſons, 
and deſcribes the manner, in which that ſhall be executed, that 

is not a charitable deviſe within the ſtatute. There is nothing 
particular in it except that he has directed the particular mode 
and place for carrying on this duty towards theſe perſons. The 
only eircuraſtance againſt it is, that that education is part of 
one entire plan, the whole of which is an execution of a cha- 
ritahle purpose: but that education is the firſt object in view; 
auc the charitable -parpoſe is ura. No doubt ariſes except 
1 Grieves v. Caſe betore Lord Thurlw and afterwards: be- | 
fore the Lord Commiſfioners,” 4 Bro. C. C. G. and ante Vol. 1. 
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be PEE ah"; "Bat he is 4 8 m. aderelte between the caſes; 
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for 


dhe foundation of that caſe was, that à 'diftin& perfonal-bene. | 
| Branvrons fit was not intended; put only in reſpect of the wut, which 
"Tyan was void; and they wete to take only e ral ione, as officiating 


and _ it may. 


in that void truſts but chere is no connection between the firs 
Part of this plan and che general charity. Doe v. Aldridee, 1 
. Tem Rep. B. R. 264. igHmething like this; and there the | 
Court would ſcarcely bear the Argument, and did not adopt 
the reaſoning in Grieves v. Cafe. As to the perſons to take un. 
der this bequeſt, it ought to Ag 1 as ow he rules of law 


COA: oe. "at. 
% 


8 2 * 


Ai; General for the Heir PN next of 7 


The object of the teſtator was the eſtabliſhment of a able 
charity making that object in a limited degree perſons related 
to him. In Grieves v. Caſe though there was a clear intention 


of pexſonal benefit to the two perſons, one of whom was cor. 
derably preferred to the other, yet as the general object was to 


provide miniſters for a charity, which was held void, it was 
determined to be only a nomination of, the two firſt miniſters; 
and the whole was involved in the objeRtion: Ja many pub- 


© Hick eſlabliſhments in this country there is a preference given 
to the relations of the founder. If the Court confiders it as a 


perſonal benefit to them, it muſt be confined de the lives of per- 
ſons in being at the time of the will. Grandchildren deſcendants 


of perſons not in beingat the time of the will are not objects; 


becauſe it muſt he confined hy the rules of law. In a manuſcript 
caſe before Lord Hardwicke, which came into the view of the 
Court in .Taweddel v. Tueduel, it releaſed incumbrances by 


mortgage from ſome of his relations to-himſelf: but it was 


provided, that if there ſhould be a failure of perſons to inherit, 


the mortgages ſhould again be called for by his repreſentative. 


| Lord Hardwicke ſaid, it muſt be confined to the failure of 


| ro * l nat differ in ä but i in the _ 


children of perſons in being at the time of the will; for other- 


wiſe the —_—C be 2 n charge en the 
8 * | 1 | Fa hoe. x 
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© Grieves ve Caſe des not reſemble this, Lord r was of 
a different opinion from the Commiſſioners,. and thought it per- 
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4 n the Commilifioners Ahinking, it was TY remune- 1998, 
migen r duty.” Here: there is no duty whatloevet- dats 9 
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| _Vpon the frſi queſtian, Soul e ng a oy at ent «a. 
fitting it up every Fear, an . rembyiWs conſtantly from 1% If 
good execution of the truſt That e not What Was intended. | 
1 think, the teſtator intended, the triſtees ſhould” either pur- 

_ chaſe, or take a leaſe. He was aware of the Katute, and trying 

to getiput. , There is no doubt, he meant a permanent eftabliſh- 
ment. The name and benefactiqh were to be inſcribed over the 
door. There are all the indicia or charitable vanity. 1 afſent | 
to the morimain determinations. This Court! is not to find meats = 
of evading the law. . There was a good deal of obſervation at 
the time upon that caſe before Lord Nerthangton ; and there was 

a decree. by the Maſter of the Rolls . to Lord Hard- 
<vicke's opinion. I think, the ftatute meant to prevent a per ſon The flatute 
- from adding to land already in mortmain by will. By deed, if ef mortmain 


meant to pre- 


a man is charitable, and deveſts himſelf, he may. If I could rent © perſon 
find a method of evading the Hiatute,.. I would not diſcloſe 7? * 5 xd 
"This .chazity'cannot take effect as a general charity: but I will 57.9 mort 
not therefore condemn. the whole will, but will give effect 3 
dis particular bounty to theſe relations. There is no objection 
at all to the firſt part. Ido not think, chat becauſe he Jocked 
forward. to. z general eſtabliſhment, I am therefore to condemn 
the firſt purpoſe. His firſt object was to form a ſcheme of edu- 
cation for theſe children and grandchildren. It naturally oc- 
curred to him, that there might, be ſome public benefit derived 
out of this plan; and that led him on. There would be no 
_. objeftion, if he had educated all the children in . Bridgewater 
during the time, the education of the children and zrandchil. 
_ dren of his relations was going on. Tam afraid, the truſtees 
have flarved the firſt obje& by the attention to the ulterior. 
11 do not know, that 1 ſhould limit the apprentice-fee. I would 
give their education and the allowance at fourteen as liberally 
— 0d Roe. | | „„ I 


As to ha fond: oolkk ws nn of the law has fixed the There may be | 


any number 


. time; Which is is twenty - one years lives in being. Up to of fpringiong | 
Vol, * | 72 Wes Qqq . | 8 that vſcs within | 


* 


1 - 3 . 
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1793 { that unge zou ind: have Any ging we; "ow pleas, 

__ wr—> You may: give: a legacy to the anden of 2.” Born in the life 

. ade of A. It is a good or the le tee; and he would 

| Tillexnnn take within: twenty-ons Fears after the life of the perſon in de. 

| twenty .ov ing.? Here the bounty ceaſes at the age of fourteen. The rule of 

bete law-admits of fqurteen years;after the determination of lives in 

*** add. goes to twenty ars. Therefore all children and 

= e born in the ofthe differ fiocks mentioned 

in the. will may be within the bounty without breaking in upon 

the rule of law. Iſhould only carry it to the ſeveral ſtocks 

exiſting at the time of the teſtator 's death and the children and 

al grandchildren. born in their Mfetimes. 1 he perſon witffin the 

rule will be a child or grandchild of any or the Rocks exiſting = 

at the teſtator's death. They will be entitled from their ages 

. of ſeven to fourteen:. and then there is an end of them. A child 

ot grandchild may be born juſt before the extinRion of one of 

+ the perſons, h. made the ſtocks; then the benefit will only 

go to the age of fourteen; and that is not DDP the rule of | 
law. I can do nothing now but refer it to the Maſter to take an 

_ . © account of the-real and perſonal eſtate of the teſtator, and de- 

- ...» Clare. the diſpoſition,” as far as it goes to eſtabliſh a charity, for 

general purpdles yoid by the ſtatute: I put it ſo, becanſe I do 
not mean to prevent them from taking other children as long 
as the ſchool is. to be kept open for the children and -grand- 
children of. the relations : but the- children and grandchildren 
of the-perſons. mentioned in the will are to take under the dil. 
poſition te them ſo. far as the ohjests are not too remote. The 
diſpoſitions except as aforeſaid are to: be a truſt for the heir and 

next of kin. Let the truſtees lay a plan before the Maſter for 

8 carrying into effect the diſpoſitions of the will according to that 
declaration by the education of the objects pointed out; and 

let the Maſter inquire, who are the 8 of: _ -teltator's 

bounty . to that. echten 8 
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_ cauſe; and even without additional circumſtances the evidence 


© 


9 


| * 


* " : plaintiff having built a hens on ies egate 1 ü 1550 5. Bm tor ſp 


efendants brought a bill fo ifick rformance of an v6.8 of a;ya- 


| agreement not aarding ta the of frauds for a ne teaſe e 
for 21 wears. The terms of 8 this leaſe proved for the plaintiff hav. 


Hou the teſtimony of eg fiugle witneſs were different ing bolt» 


om-thoſe of the agreement ſet up by the bill. Both defen- xp 


dantfiin their anfivers ſtated the. agreement to be different both tiff proved 


from that * and chet ſet up. by the * e a 6 
CVVT 
3 General for the Defendants. EA 4-3 === 


| bete eun be neither a decree nor 0 ifſue l che an- 25 
ſwer upon the evidence of one witneſs; Frmber v. Mathers d 


different from 
1 B70. & C. ga. The only exception nnn there _ corro- firifneſs the = 


bill ought to 


The rule! in that caſe was qualified . if as 8 hy" = 
to gich ehe teſtimony of the fingle witneſs can be got into the with conte 


— the 


of one diſintereſted witneſs muſt have more e than that 
of an e defendant. wy 9 


Lord CHANCELLOR. 4170816245 ee Ye 8: 


"This caſe does not turn add \ Hind he a written agreement 
not according to the ſtatute which is only a parol agreement, 


ſhall be eſtabliſhed." The bent of my mind is ſtrongly in fa- 5 -» gs | 


vour of the wiſdom of the flatute; therefore I am rather againſt 
the caſes, which have intrenched upon it. But this is not that 


_ —Hort of caſe. The plaintiff has prayed ſpecifick performance 


of a given agreement ſet out in his bill, of which he has given 
evidence in writing, which makes it no more than a parol 
agreement: but the parol agreement proved 1 is quite different. 
To decree upon the prayer of this bill is impoſſible; for then 
1 muſt. decree contrary to the evidence for the plaintiff, vin 
ſtrictnels refore the bill ought to be diſmiſſed. But as there 


_ has been an en of ſome agreement between the parties, 10 


4 | 
4 . 


7 


being 160520088 3 eee 
1 1 


> Attorney General for the Wa Mas 22 * 5 . F 1 
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503. Sh. give the i credit for building the hole, ad that 
is not compatible with the idea, that he was to have only the 
* W ee remainder of the old term, I am put to inquire into this ſin gle 
|  Oxcuane, fact, What was he age ent, 'The\ witneſs for the Maint 

| proves an agreement different both from that ſet 1 up bythe bill ! 

and Shatiby the anſwers. it happens that there are two —— © 

6 = N o e this eſtate, both of hom were parties in all the con- 

__  # verſations.' Each in his A agreement different both 

from that ſtated by the bill and that proved by. the witneſs. 

Then their teſũmony would prevail. But the rule of the Court 

5817 l if it was the caſe of à ſingle" defendant,” the plaintiff 

| bug g- cannot have a decree, here the fact, upon which it is to be 


not have 8 de- 
8 founded, is repreſented one way by the defendant, another way 


| — 1 by a ſingle witneſs. Therefore there muſt be a decree for per- 
| 8 formance of this agreement. The plaintiff has tendered a leaſe 
= — to the defendants;.which they. have-refuſed... The Maſter mutt 
oo into theleaſe.do:tendered, and muſt {ettle-a leaſe. purſuant 
do the agreement canfeſſec by the anfers, to which 1 will 
bdaind the defendants, and by which on Lean bind them, 
E ..... containing all the covenants and * of the antient Teaſe. 
WEE. 00 Tha plaintiff muſt . Pay GEE . 
3 * 3 Ane CCC 
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ET r1th, 12th, uten e., 


"One partner ARES 177 upon the diſſolution of the ts of hoer 
+ retired ; the 


th 1 Braugh Malibu, and bis fon; Thamas Maltby a new partner 
| wv n pre: ſhip: commenced between Braygh Malthy and his two ſons 


N de Tamas and Gearge;:and the ſum of 62954. the capital of Thomas 


- interval large in the firſt partnerſhip was brought into the ſecond to his ac- 
Kr to him, chunt. The ſecond partnerſhip ſuhſiſted till. 1784; when Thc | 


2 3 mas retired. In May 1788 the houle ſtopped payment ; and 


a balance Que. in November following a-commiſhion-of bankruptcy iſſued againſt 
2 them. Under this commiſſion Lamas claimed as a creditor the 


count: under: 


the bill of the ſum 3628“. 11% The commiſſioners ſufpecting collufion ad- 


nees of 


the haſt part-..mitted-him tq prove on condition, that his dividend ſhould be 
- nerſhip upon - retained, till the matter ſhould be inveſtigated. "For that pur- 


circumſtances” 


ef od an the, * Was "19g by. the-aſh Ignees | of e and George 
eecunt 2 YR hog Ba l, 


EY Cases in . % '- "96s 


| Ate _ Thomas. By the evidence and the anſwer the 1 1 
circumftances, upon which the bill was filed, appeared to be or ' 
theſe. When Thomas retired the partnerſhip was in a very Anxvrzcon 
| embarraſſed fituation, having been under the neceſſity of Por. vo 
rowing money upon bond. Bene a friend, who had Tent them 1 7% 
' 20000k without intereſt, and from whom they had conſiderable gain the 
expectations, died without anſwering thoſe expectations; and Partner, who 


retired, with 
there was reaſon to apprehend, his repreſentatives would call in reſpe& to the 


that money. No examination of the books, valuation of the f. 3 | 
property, or calculation of the debts took place, when Thomas . 
withdrew; nor was any publick notice of that event given previous time. 
otherwiſe than by changing the title of the firm in the books | - i 
of the Bank of Eng/and and other books from Mallby and fons = 
to Malthy and fon. After Thomas retired an account was made 
out Rating an agreement in 1780, that he ſhould be allowed 7: 
er cent apon his capital and upon a third of all money bor- 
2 with compound intereſt.” The allowance upon this laſt 
article was reduced by the account of 1784 from 74 to 2% per 
cent.» Tt was ſtated that by that agreement Broygh Maliby was | 
to indemnify Thomas againſt all loſſes. The account alſo ſtated | 1 
the capital of Thomas vis. 62007. due from the partnerſhip | „ 
of Dyer and Maliby ; © to legacy and portion 8004. Of that 
ſum 3ool. was claimed in reſpect of a legacy of 2501. given by 
the grandfather, Who died in 1761, to Thomas and paid by the 
_ executors to his father. The portion was 500/. given to Thomas 
by. his father in ſatisfaction of his orphanage ſhare. The ſums . 
bakrowed from time to time were carried into-the account; and = 
one-third was made his capital. At the concluſion of this ac | 
count 9688“. 16s. 7d. was flated as the balance due to Thomas 
Mall on July 1/4, 1784. This account was ſigned by Brough .v 
Maltby only thus: Examined June 15th, 1784” The words I 
and agreed”, were written on one ide, and, as was ſaid for 
the plaintiffs, appeared evidently to have been added after- ; 
wards. This account firſt appeared in the books in 1986; 1 
and till that time 6200ʃ. appeared. in the books to be the ſole _ \. = 
capital of Thomas. Afterwards the account was carried on upon 
this footing; Thomas calculating intereſt upon the balance, and _ 
giving credit for what he drew out. When he retired, he had | 
drawn out of the partnerſhip 3904/. After that he received 
upon the footing of the account from the remaining partners 
946% 14s. 24.; the laſt pay ment of N was made a few 


weeks before the failure. 1 
Vor. u. „„ 0h; NO; 


1793. 


_ a bande A 


Upon theſe facts the bill prayed. an account & all” ſums of 


—— money, ſecurities and bills paid to or depoſited with the de. 
gs ugh fendant by the partners, and received by him during the ſu». 
tre.  Gſtence of the partnerſhip, and fince, and an ACCount of his 


＋ 


_ hats at. the time, he retired, that the payments made to him 
ſhould be declared fraudulent, that he ſhould be decreed to pay 
Bis proportion of the partnerſhip debts, and If a ſurplus fhould 
remain after diſcharging the partnerſhip debts, that the proof 
of the defendant' s debt ſhould be bauen 40 > Ui —_ of that 
0 9 | 
The defendant by his K+. reſted on the accouttt ; Which, 
he ſaid, took place ſhortly after the diſſolution, but Admitted, 
it was not entered in the books till 1786. He faid, no exami- 
nation of the books, valuation of the property, lddion of 
the debts, or inquiry, which were recoverable, took place, when 
he retired, on account of the relation, and confidence between 
the parties, and becauſe Brough Maly was to take to himſelf 
the profit and loſs. He admitted, that the legacy and portion 
were not entered in the books till 1986; that he did, and he 
| believed, the other partners did, ſuſpect, that of the debts 
| 22,0000. were bad debts, 27,9007. in a_precarious litüation, and 
that many others then thought good debts had fince turned out 
to be bad; that the ſolvency or inſolvency of the partnerſhip 
depended on the recovery of the debts. At the death of Ben!ly, 
all expectations from him being gone, and there being reaſon 
to apprehend, that 2p, oo, would be called! in, Which he had 
reaſon to think would greatly diſtreſs the partnerſhip, he be. 
lieved, if an allowance was made for the bad and precarious 
debts, the partnerſhip would eventually have appeared to be 
inſolvent. He ſaid, that having reaſon to ſuſpect the houſe to 
be in an inſolvent ſtate in Fuly 1784 for the reaſons aforefaid, 
and being diſſatisfied with its fituation and the manner in which 
the buſineſs was carried on, he determined to quit it, and feet 
pay ment from the other partners, hut did not know of any im- 
mediate proſpect of failure. He admitted, there was no publick 
notice of the :diffolution, nor any deed or ſettlement in the 
books, but ſaid, it was not intentionally concealed, and . 
it was generally known to the . 1 Ok 


4 
* N a 


can 110 cher, 


uro Geral, Mr Gran, Mr. Richards and Mr: 5: Coke, 


or the Plaintiff. 10 

. queſtion is diviſible into two heads; firſt adi the . 
defendant i is to be confidered as a creditor in reſpect of the ſum, 
he has proved, ſecondly, whether he can he compelled to refund 
any money, he has received, and to pay any proportion of the 
debts of the partnerſhip at the time of the ſuppoſed diſſolution. 

A partner knowing the partnerſhip to be inſolvent cannot fairly 
take out of the fund for payment of the partnerſhip debts any 
proportion of the effects. Every tranfaction of that kind is 
_. fraudulent with regard to creditors of the partnerſhip and per- 
ſons dealing with them. It is faid, the father was debtor to the 
ſon in relpect of the legacy and portion; but no entry of that 
charge appears in any way till 4786, after the diſſolution; at 
which time the anſwer ſheus, the defendant knew his father 
was inſolvent. At alt events they were not the debt of the part- 
nerſbip, but of the father only. If any thing, this account, 
which is figned by the father only, conſtitutes a debt from him; 
and he only figned- it for hitnſelf The utmoſt effect would be 
to charge his ſeparate eſtate. The defendant could not make 
himſelf a creditot on the partnerſhip by a private contract with 
one 1 ther, but only by having left in their hands enough to 
ſhare of the partnerſhip debts. From the principle, 

* which this account was ſettled, and the manner of ſettling 


it, it gught not to ſtand. The portion was a mere gift, and 


has been already decided upon in this bankruptcy by Lord Thur- 
db, who refuſed to allow. ahother fon to prove a fimilar debt 


1793, 
— — 


* 


9 


/ 


Against the creditors. The legacy not being mentioned in the 


. Sooks BIT 1786, it is a fair concluſion, that the adjuſtment of 

me balance of 62007. due to the defendant: included any thing 
due in that reſpect from his father. The important point is, 
that every thing ought to be brought back to the time, at which 
the defendant retired, and the accounts ought now to be taken, 


- as they would have been if the parties had dealt fairly at that 


time. I the partnerſhip was infolvent on July I, 1784, which 


_ the defendant admits, he had reaſon to ſüſpect, ſo far from a 


large balance due to him he was neceſſarily to make up his 


ſhate of the deficiency to anſwer the debts. The account has 
_ no title. Upon theconfidence, which is ſaid to have prevented- 


_ "the freps uſual on fuch occations, error ought to be adjuſted. 


Van the re of this defence it muſt be admitted, that if 
| | three 


* 


— 
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443 . Caſes in Chancery. | 

8 1752. three partners find the ks lee inſolvent, they may agree to treat 

| themſelves as ſolvent, and upon thoſe terms diſſolve the part- 

. nerſhip, and let one take out a ſuppoſed capital and profit, 

Maurer, either by agreement, where they are relations, or elſe by lot, 

and if with his aſſiſtance they can keep up, till they form a new 

ſet of debts, and the particular | creditors are not exactly the 

fame, that will be good. But in this caſe Benile/s debt at leaſt 

| ſtill remains. The conſequence of fuch a tranſaction muſt be, 

- _. that the perſons dealing with them will deal upon a falſe credit. 

It will upon that ground be in the power of ſuch partners at any 
period to make a ſettlement, that will defeat all the world, 

and allow one to take a large ſum, to which upon a fair account 

he could. have no title. In Partridge v. Gahp, Amb. 896. Lord 
Northingion thought, ſuch a tranſaction between father and ſons 

could not be allowed. This is much ſtronger: for there the 

Children were ignorant of the nature of the tranſaction. This 
muſt be either a tranſaction of miſtake or fraud; for upon an 

equitable account the defendant could not have been a creditor 

for -9000!. upon Fuly 1/0, 1784. The allowance of 7 per cent. 

cannot ſtand. By the agreement he ran no riſk of lohng any 

part, if his father continued ſolvent. In Morſe v. Wilſon, 4 Term 

Rep. B. R. 355. a tranſaction ſomewhat» fimilar was not per- 

mitted to ſtand. It is ſaid, that his being liable to the debts 

makes. it not uſurious. In that caſe the Court ſaid, tranſactions 

of this kind might as to all the reſt of the world be a partnerſhip, 

but between themſelves uſurious, if a perſon ſecures his capital 

at all events and a profit derived from that to an amount greater 

| than.5 per cent. Between Brough Malihy and his fon therefore 

theſe agreements may be uſurious, though the ſon was a' part- 


ner to all the reſt of the world, and liable to all the Ahle. 
.| quences of the — | 


"ibs CHANDELLOR.. 


| It was not uſurious, but-falſe, N FEA as à profit upon 
3 a general average of the trade, and the trade was actually loſing. 


ee out They were in fact partners. An advantage to be taken out of 
| . the trade may be meaſured in any. way agreed on: tor the 


3 money is not lying at intereſt, but employed in making profits 
a eee ſubject to loſſes. What hinders the creditors. of * * 


e 0 an action n Thomas Malts? | 
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- 40008. remains "unpaid to 8 of Bentley; 7 N A 
they might bring en ation. NMeny of the debts of Wen „ 
were kane ec to che two by agreement of the Seits. 

The equity of the plaintiffs is to have this property, Wien 
the parties knew-tobe chat of the creditots, brought back 
to the fund. Bach creditor is not to be driven to an ac- 
tion. in all caſes of fraud the hett is to bring back the 
fund to the Nate in which it would have been if that fraud. 
had not taken Place. The parties themſelves might Fee 
rected any fraud or error; and ſo may their creditors. It is 1 
admitted: the plaintiffs might ſur-charge and falſify. Hy 1 
rule will * to ſet . acceunt N 8 


Tr Ly: gt 


250 CHANCELLOR, | 


There is a groſs error in the account, for RR FOI 92 ber 
cent. profit and — habe he took the EY 


e time to time. Ta 11 o o A N £7 * 7% f Ls | {od ig 
G Z Ys 4 f Y 955 ; 
bir the Plaintiffi. WA Toke) hi not 


"The account clearly is not . x 3 may be : i 
b ft glide; \X Fromm miſtake it rigy; be reclified. 


Anne, Gaueral Mr. Manga, Mr. Sali, Mie E, 
an Mr. Abbgtt for the- Defendant. 


\ Tho plaintiffs can have no equity, which the perſons; a 
_ repreſeat; could not ſtate. L admit, no arrangement among part- 5 
ners could turn a partner into a ereditar againſt ereditors of the 8 
partnerſhip: but it was competent to theſe three in 1784 to 
diſſolve their partnerſhip, and convert I h into a | creditor | | 19 8 
ee the allignees of the two come againfſft 
the wür, ey muft come:againk him either as 2 partner, which 
they. do nat or becauſe he is indebted to them; and if 
they ſay--that upon the ground, that this is a fraudulent ſettle- 
ment of \accouwnts, bat is a pure queſtion at law. Attending to 
all the circuanfiances, there is no prineiple or authority at law 
or in-equity todbew, that this was fraudulent againſt any perſon. 
 All'the ereditors prior to the year 1784 axe ſatistied except 
two, who agreed to take the bond of the two. It is not con 

Ef. H. NET? Sss e tended (0 
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58. tentled that the pia agreement 5 * ta. Pro. 
tect Thomas Maliby from liability to the creditors of that part. 
e nerſhip, in which he Was concerned: but that tranſaction of 
1 rte 1784 took place upon the principle on Which your Tordſhip 
would have ordered it, if they were then ſolvent; and there is 
no ground for the Court to day, the tran faction ſhould not have 
been ſettled upon the ſame footing; as iß this was that year, and 
they were now about to ſettle. There is no pretence for uſury, 
| | T agree, Brough Malthy could not give 22 pen cent. to the preju. 
dice of creditors, but as an agreement between him and his ſon 
| it is good. As to the portion, it is more difficult-to ſuſtain that; 
and 1 do not contend, that the plaintiffs are not entitled to the 
ſame relief, as they might have againſt any other creditor, 
with whom the parties had ſettled an account, in which there 
_ waserror; but this bill is uſeleſs; and if they have no right to 
draw back the account, they have . * petition 
An the 8 


a . \d/CRANCoLDA. i ffs ah tg . | 
| Confidet, whether it is not of abſolute EY tht the Ac- 

count ſhould be taken from the ſingle circumftance of the por- | 

tion which cannot be ſupported as a gift. The portion brought 

| into this account, and entering into all the balances, and car- 
tied en with that intereſt, aud that accumulated, muſt of ne- 
ceſſity open the account, if there was nothing ele in the caſe; 
for all payments were made to him as the ſuppoſed balance of 

An account, *'which is undoubtedly erroneous. The way, in 
which this caſe ſtrikes me, is this; firſt, I am with the defen- 
 dant thus far, that the plaintiffs cannot ſupport any caſe upon 
fraud committed as againſt the creditors of the former partner- 

| ſhip. Then I take the fact to be, that there was a private diſſo- 
wrtion in 1784. The name of the firm was changed; but with- 
out publiek notice or advertiſement of it. It is private in that 
ſenſe, This account, though by reference an account.as of the 
date of 1784, was in truth of 1786. It is a tranſaQtion between 

a father and brother partners and a-ſon and a brother no part- 
ner. I is a tranſaction as upon a ſuppoſed ſettlement of ac- 
counts without any examination of the books, diſcuſſion. of 
vouchers, eſtimate of ſtock made up; = way, in which no part. 
ners ever ſettle their accounts upon à diſſolution. There are 
ſome fingolar . in tlie . 9585 this Seneral obſervation 
„ MR . ple 1 


* 


1 0 
> 
_— 
a 2 3 
* o N 4 1 \ 
\ oy. 
7 >»; * 
* 
of? 


— 


8 | 
WI 


- 8 * 
. * * * 
r 
N * — 
— 
— 
- 


Koſi in be 7 1 


. 
| * to 0 let me account, as it now ſlands, has no ſupport 1793. 


in the books. - There. are no correlponding entries in any of- 
them, from which it can be ſaid to be extracted. Then upon Aureon 
the admiſſion of the events, that made the defendant deſirous to Maurer, | 


| get out, this ſettlement taking place two years after the new - 


partnerſhip commented, and two years before it failed, T doubt, 


whether it was not a colour and fraud to play the property * 
the hands o the bankrupt himſelf. Then there is another 
queſtion, the caſe turns out fo whether 1 it is more properly „ 


1 at law or in — Court. Ng | 
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| There is no (6480? tint the bill is evoght 8 
previous to the diffolotion. Upon the caſe made by the bill 
they have no right do fay, the fums paid fince the diſſolution 
| ſhall be repaid as paid in fraud. If Thomas Malihy is. to be 
taken as a creditor, and these is no fraud, he ſtands in the ſame 
\ fituation'as any other-creditor.. There are no creditors of the 
three; {© the plaintiffs muſt ſtate what is meant by contempla- 
tion of -infolvency. All the caſes from Wor/eley v. De Mattos, 
1 Bur. 469; down to the laſt, require contemplation of an imme- 


diate and certain bankruptcy: If they ſay, theſe payments were 


mache in fraud of creditors: of the two, the aſſignees might bring 
. an acttön for money-had and received.; and then if no account 


has been ſettled, the defendant muſt bring back all, he has re- 


exiſting creditors in 1784 Would have purged even an actual 


act of bankruptey. Then this claim on pretence of inſolvency 


goes much farther than if an act of bankruptcy had been then 


committed. The inſolvency infifted on at the laſt argument ( 
ſeems now to be abandoned ; for the Tame would extend to a. 
payment to Dyers family fince 1774: It would be fingular, if 
upon this new ground of contemplation of inſolvency the ac- 
counts were do be taken of the actual ſtate of the partnerſhip 


from 174 to 1788. Contemplation of bankruptcy has not ex- 


iet inthe law of England above thirty years. Partners may 
waſte their capital,” as they pleaſe, till the creditors make their 
demands, and may make any regulations between themſelves, 


1 | as: in 28 = one! 'of Mr. Boyi/ton that if the Proms Mould. not 


WT) Before the Lond Commiſion RAIN 
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ceived, and be-confidered as à creditor unpaid for what upon 
account would have been dhe in 1784. The payment of all the 


4 . - + 5 — 


Cates — 


1793 6 to a certaiti ſum, the deficiency Would 6 come Me of 0 
== capital. It was competent to Braugh: Malthy ro ſay do both his 
— ſons, « ] will carry into the partnerſhip your property ; I will 


. 5 Mauray. 


ce upon the expectation of poſſible profit, and at the rifk of 
« any poſſible ©) ols, pay an intereſt of 7% per ceni. upon the 


« capital, which you bring into the trade, and you ſhall have 


« compound intereſt upon - that profit, till we ſettle all ac. 


c counts. If a loſs enſues, I will be firſt anſwerable for that 


| «& Joſs; if a gain beyond that profit, 1 am to have all the ſur. 


effect of: ſuch an agreemi 


plus, however large.” If this trade had been tecelsful, after 


all the creditors were paid they muſt have proceeded upon the 


” and if the refidue was not ſuffi- 


| cient to anſwer the articles as to the ſons, they would have been 


this agreement to the prejudice. of ſubſiſting creditors: but after 


che Bank. All the creditors knew=it; and a diffevent-clas of | 


put his hand into the fund Knowing all theſe facts. 


open to this; that for as much, as he was really and bonn fat 
a creditor of Brough and George Malthy at the determination of 
we old and commencement of the new partnerſhip, he ſhall 


- falſe * 1 e 


perſonal creditors of their father for the deficiency. So if a 
bankruptcy had happened, the partners could not have proved 


they were paid the fund and the fortune of each 
would have been liable to make gobd thoſe engagements be. 


tween them. They might make any bargain fer putting an end 


to the partnerſhip ſaving. the rights of third perſons; 1. e. the 
creditors of the three The firm-was changed in the books of 


creditors became concerned with the honſe. 'Tadmit, he thought, 


tte concern could not have beer clear leaving any thing in his 


pocket, if all the concerns of the houſe had been wound up. 


| Suppoſe, there had been notice, that the defendant had gone out, 
and had taken out 10,000. as a creditor; if the creditors choſe | 


to go on upon Tpeculation, there would-be ſome breach of mo- 


rallty, but not fuch, as this Court coun: 17 hald of.” 


Lord. CHANCELLOR. 25 
Conlider the degree of the breach of ne 


\Swrwoſe,” be 
The bill is 


be allowed all, that has been paid; and if that äs not enough, 
he may come in under the dommiſſion. But all theſe accounts 
go for nothing. They are both erroneous, and made _ A 
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1 the account to be taken upon the principle of the circum- Ande- 


fiance in 1784 they. have no right to conſider any debt as bad a 


or precarious: but he may throw upon them every item as 
oductive; for the account ought now to be taken, as it would 


have. been taken in 1784 between. the three, In that account 


the defendant would have a right to.impute every debt as 
and there i is, the fame right - the aſſign . good ; 


The a has the a . to an account en me 


creditors of the two, who never were creditors of the three as 


againſt Brough and George Malthy themſelves. - If the account 


_ was taken in 1784, the Court would have decreed the creditors 


of the exiſting partnerſhip to be paid, but then that Brough 


| ſhould perform the articles to the defendant; and he muſt have 


anſwered upon the principle of thoſe articles 40 a ee de- 


\ 0 — =_ 
T4 - F 


cree for gy No” him. . 


4050 ros 


N the articles of 1780 the ines 18, * 72 per 
cent; mould be allowed to Thomas. It is alſo clear, that Brough 


was to take upon himſelf all expences and loſſes, alſo that all 


payments were to be made by him. Another clauſe is very 


fiugular for any tranſaction having a real bottom. The partners 


had Jointly borrowed money on bond; and they took thoſe 


MIME to themſelves in the account, cath a third. In that arti- 


cle of 1780 Brough agreed, that beſides the ſtock all the. ſums 
of money, in Which they were jointly bound ſhould be added 
to the capital to carry intereſt at 72 per cent.; and the reſult of 
_ that paper is, that Brough at his own expence was to pay 5 per 


cent. upon the bonds, and Thomas was to receive 72 per. cent. 


becauſe his name was to the bond. That was a mere gratuitous 


| payment; and all the expence and charge were to come out of F 


Brought's, intereſt. The accounts were made up upon that prin- 
ciple.. The firſt em is a third of the bonds; which is imme- 
PFs added to the e carrying 77 per cent. 


; But 4 we allow 8 1* nals 0 As to the PLANAR it is 1 the 
; defendant i is entitled to credit for that. Lord 1 hurlow ad mitted 
—_—— GE ld 


ij 


\ a C14 a i 


Cates nChancivs; 


a proof of a gantz legacy to another ſon, but refuſed it as to x 
— limilar portion, becauſe a pure gift from the father, The father 
Anvzron Was truſtee for his Yon as to the legacy. Though the portion | 
Maurer. was a gift to the defendant, yet it was under an expreſs agree. 

ment, that it ſhould be a ſatisfaction for his ſhare as the ſon of 
a citizen of London ; and it was employed as part of the capital 
of this partnerſhip, till every creditor, who: Was a <feditor of 
the * ceaſed to be fo. 1 
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cuſtom of payment of debts; therefore it cannot n the ehen 
N 
-— buen en 18 merely en ei | 
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kr the miu. 915% e e e 
Vpes the point, whether be may prove it as a { joint debt 


that he knew of theſe tranſactions; and the bill is fled upon 
the aſſertion, that the payments were malle by both upon the 
foot of that tranſaction of 1784. When the three became part. 
ners on Dyer's going out, they became debtors to all the credi- 
tors; and by agreement among themſelves the father was to be 
liable to the loſſes. for the benefit of his two ſons. When 
Thomas retired, Brough and George. as between themſelves re. 
mained connected on the ſame. principle. Thomas aſſumed the 
right of a cr&itor upon he bio and they n to coplide 
him fo. 1 1 1 Baet* 41 JJ 255 
; i vb Of 5299 1 N "'S | 
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Fe 1 have no difficulty vw. that. . 


4 bi: Fur the Defendant. _ TR OG 2 e 
55 As to the argument of uſury and concerning the compound 
intereſt the anſwer is, that annual reſts were made. It cannot 
ſtand as to the time ſubſequent to 1784, but will for the previ- 
ous time. Morſe v. Wilfon was the caſe of a perſon not a part- 
ner. If he had been a partner, it would not have been uſurious. 
As to the errors now argued on, this is not a ſuit to rectify an 
account but to overthrow it. It is brought to this point, that 
# if PRA cannot pay all, * 5. one . eben g cannot retire 


"3 "Tales: Chancery. VV 
excephin; frond, of. the een {7 [here is no. authority upon 4 EY 
i 
ee $0806 poor: © 3 Wy. {Eo 5 
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When partners make up an a&count of We rvehich 40 not 
cis, ivis*colourable. Here as the trade was not profitable, Aſſignees 
the accounts are fallacious: - The defendant knew whether there exe thy | 
was'a profit in a given year or not. Aﬀignees have all the ereditoraane, 


may im- 


equity, the greditors have, and may impeach tranſactions, which 7 peach tranſ- 


| 1 nne en would be Py. from 2 Een * 


A '+, |, could not. 
The only Gebt; 'T hive is, Wen I ſhall direct an jnquiry 
5 inthe office of the Maſter; or | pat” this matter into another 
courſe ;' for as to letting the tranſaction ſtand, this could not be 
called a Court of Equity, if it could be ſupported in the extent 
to ieh it has gone. The cauſe has gone into a great deal ß 
 _ argument by letting in what does not ftrictly apply to the caſe. 
| Therelich the affignees have prayed by their bill, goes a little 
farther, than the Court could be warranted in going; for the 
.  pray'to-xeſcind this tranſaction for the purpoſe of having repaid 
all ſutus oß money received during the partnerſhip of, the three, 
the preſent plaintiffs having no right in behalf of the creditors 
of the three to preſs that. All payments made during the 
partnerſhip, if 1 improper, being to the prejudice of that partner- 
| ſhip, may be declared fraudulent : but upon. this bill 1 cannot 
dees zn reſpect of that part o it. Whether any one has a 
right to call the defendant to an” account for that, it is clear, , 
 thepreſent "plaintifis cannot have that account or payment 
upon that ſcore. But as to all the reft except what he re- 
: ceived -before- the year 1784 chere is a plain ground. This 
Laie originated in the claim of the defendant. and proof of 
his debt under the commiſſion of bankruptey. An examination 
into that took place; aud the aſſignees were inſtructed, that 
mers was a Srouuc not only to diſpute his claim, but to con 
tend, that inſtead of being a creditor he was a debtor to the 
eſlate o Brough: and George Maltby. The bill neceſſarily ſtat- 
ing a great deal of the tranſactions antecedent to the part - 
nerſhip contends, that all the ſums, he has received during 
e present partnerſhip, were received without any juſt or 
5 legal conhderation, and therefbre- i in reſpect of them all he 2 
_ _ ought to be accountable to the eſtate of which the plaintiffs are a 
A The _ _— _ 1 car it is of neceſſity, that 
6 $0" 25 ITT wo 3 . . 5  Tſhould 


Kb 


{hows 1 ſhould entertain the bil, a direct an account; and | 
— muſt be of all dealings and tranſactious between n wa 
dannen George Malthy the bankrupts and the defendant” Thoma. 
Maurer, The dealings 'and tranſactions appearing in this bill Are con- 
fine to payments ſuppoſed to have been made to the de. 
fendant under. a claim ſet up in conſequence of a tranſ. 
Action which took place upon the diftelution of the former 
Le partnerſhip which I hold to be well and completely diſſolved. 
Hue inſiſts, that upon the It of , 1784, Brough and 

- ©» entering into a new partnerſpip capacity were 1 eden to him; 
and I do not diſtinguiſh between them; becauſe I think, George 
zs aſſected as well as Brough, He entered into the partnerſhip, 
and has de facto aflented. The defendant inſiſts upon the ſettle. 
ment of accounts of the preceding partnerſhip, and claims a 
large balance, and ſays, the payments made to him were in 
diſcharge of that balance. This fate of the caſe neceſſarily 
leads to the conſideration of the account, which took place. 4 
at the cloſe of the former partnerſhip he was bong fide entitled, 
all the payments were juſt and legal; if he was not bon; fade 
entitled to any demand on account of the former partnerſhip as 
Ks ' againſt the two about to form a new partnerſtup, but that to 

- _ _ the knowledge and conviction of all three was mere colour, 
| and not a real but a nominal tranſaction, all the payments 

were made not only without conſideration, but upon a bad 
conſideration, and ſuch as a Court of Equity, and 1 think 
a Court of Law equally, ought to condemn. Two circum- 
ances kt firſt ſtruck me as ſingular. It is a caſe of very 
2 large payments. made 'during the ſhort period of four years 
in the partnerſhip. of the father and one ſon tpringing out of 
the partnerſhip of the father and two ſons. Above 9000]. was 
paid out of the caſh of this partnerſhip to the ſon in that ſhort 
time. It requires Tome explanation to account for the paſſage of 
ſo much money between ſuch near relations; ſtill more on ac- 
count of the additional relation, in which they ſtood as partners 
—_- tor ten years antecedent to the commencement of this partner- 
Be Os ſhip ; in 1784, and as the former partnerſhip was not concluded 
in the uſual way of inveſtigation of accounts, and eſtimate of 
, ſhare of the retiring partner. When we go a 
5 little farther, upon an examination into theſe accounts made 
by an accountant there is a ſingular concurrence of two circum - 
ſtances, which have made -a confiderable impreſſion on my 
mind; one, that the new partnerſhip commencing in 1984 did 
90 bold many weeks after the 8 to Thamas had brought 
| vs him 


kim 1 pn that beiaber ſuppoſed be due POTTY „ 
other, thut upon the diſſection of the accounts by the accountant 


his claims are allowed, will have got out of the partnerſhip. 


: 194. 
— 


Reder is a loſs upon a balance of about 196007. ; Ar, 
which is pretty near the amount; which the defendant, if all gt | 


The account eFhibited, which 1 is ſet up as a bar to all | inquiry, 1 


has oft the appearance of it one or two ſingular circumſtances. 
The £60. portion was a mere gift, and could not be ſet up 
_ againſt. creditors. It is always mentioned in the account under 


the name of portion. | As to the 3000. upon the anſwer I cannot 


_ conceive; that can ſtand as without error. Beſides that upon 
_ the firft account there is an allowance of 7; per cent. as a profit 
_ calculited as well on the capital as on a third of all the money 

borrawed.- 1 do not ſay, that in all caſes ſuch an allowance 


won be an improper flatement in an account : but this is a 


0  Gngular'« caſe; for all the riſk of that borrowed money and the 


him, in whoſe behalf it is ited as a profit. If he was totally 


is taken off by the conſent of the other Partner from 5 


diſcharged as among themſelves, i it can be conſidered as nothing . 


more chan money borrowed' to the uſe of che trade, and by no 
means as conſtituting part of his capital. There is no conſide- 


ration. The profit upon that ſhould be allowed only to he 
partner, who as among themafelves ran the whole riſk: ; for in : 


| fact if it is to be confidered as part of the capital of any one, it 


is His only; who takes the Whole of that debt upon himſelf. 
There is another thing upon the view of this account, The ac- 


count is not:entered in the books till 1786. In the books there 


z no account taken as between the partners at the period of the 


_diffalution. | The books are a blank as to that. This came into 


_ the books in Febradry 1986, It is ſuppoſed to be carried on 
from the beginning of the partnerſhip} as an account from year © 


to year with reſts; for reſts always Tuppoſe it to be from year 


\ to year; firft from 1774 to 1778, and ſo on; and in each year 


* per Gent. is allowed upon the capital. As between —_— 


any” allowance may be made, which the law will juftify, and 
- the parties think fit. But though there is no annual account in 


_ _ the books of the partnerſhip, and it is admitted; it is not juſ- 


_ tied dy any annual account exiſting in the partnerſhip books, 


it is made ap at the end of ten years. Were there any profits 


_ received? |. The anfwer, that Brought admits it, is not ſattsfac- 
- tary: that is to. charge himfelf and George as with'a profit of 


| VN Der cent. The defendant was an active r had inſpee- 
— Van A ea tion 


LP Cates n 3 
i 3 tion 9. thi 1 a private book of his own, and 3 time 
1 to time a continual- inſpection of the partnerſhip. Unleſs there 
5 Annen is a real profit on the books, it is allowing hie nothin... It is 
* moonſhine; and the whole account is a mere fictitious account. 
It is in | conſideration upon the face of the account of a ſuppoſed 
IN profit, Did he not know, whether there were profits, ox not? 
| He cannot avail | himſelf of the fairneſs of the roceeding. 
lie knewthe ground of the allowance and the ſtate of the trade. 
—_ When we farther inquire into the.circumſtances of the diſſolu- 
E tion, the paſſages, I have ſelected from the anſwer, ſtate theſe 
. circumſtances. The defendant admits, he had rea ſon to believe 
the houſe to be in an inſolvent Rate on July 1/7, 1784, that he 
_ - quitted the houſe” becauſe diſſatisfied: with, its fituation. He 
_ ſtates the tranſaction of the loan from Bauky; and as to the 
3 1 conſequences of calling in that money he' lays diſtinctly, that he 
is perfectly ſatisfied, it would greatly diſtreſs the partnerſhip; 
and then having reaſon, to ſuſpect it to be in an infolvent Rate 
he determined to quit it, and ſeek payment from Brough and 
. George Malthy. He ſtates that no actual ſettlement of accounts 
took place. Why not? Becauſe both parties were acquainted, 
aan nearly related; and from the confidence, which ſubſiſted 
between them. That is the oaly honourable excuſe, But no 
3 5 valuation was taken of the outſtanding debts, no inquiry made 
Kt with regard to them. He admits alſo, that he was not at all 
uninformed! of the ſtate of the trade; that 22000. were bad 
debts; and he makes a diſtinction, I think without a difference, 
between thoſe and others to the amount of 270007., which, he 
ſays, were precarious; and he Hates plainly, that if a proper 
allowance was made upon juft and reaſonable grounds, for ſuch, 
as ought to be writ off the books, the partnerſhip would have 
eventually appeared inſelvent. How can you tranſlate this 
otherwiſe than thus; that a calculation having been made, for it 
was no new fact, but a fair ſtatement of their affairs having- 
been made at that periol they were in an actual ſtate of inſol 
vency; and he ſtates then, that he determined upon the con- 
 fiderations mentianed, .* Upir the confiderations aforeſaid,” to 
oo - _ retire, aud get [payment from the remaining partners. As 
de the firſt part of thatxeſolation, I impute nothing to him. 1 
0 ſhould applaud -the prudence. of it. As to the laſt how and 
whence was that to iſſue? The ſequel demonſtrates how. If the 
. defendant had then gone off with the caſh, ou know, what 
_ _ he: denomination of that act would Have 55 He only 
F : 3 _* +, draws 
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** 
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Es | Cates oY Fahey. „„  "”i 2 
draws his LY our; Jad” a new account was ich in the a "0M 
bank and other books. "Shortly after, but it is not ſaid-when, | 
the other account was made up. It never came into publick Anvzzzo. 3 
notice till” February 1986, when it was entered in the book; Mate Th 
_ ane upon the foundation of a ſuppoſed profit, Mering no 
_ exiſlenice,” ariing annually, by means of compound intereſtt i 
a confiderable balance was produced in favour of the de- 4 
fendant. Was his father to pay that abſolutely, or his brother? 
Was it on the perſonal credit of the partners he reſted? 

If he had got payment from them, I ſhould have applauded his 

_ prudence. If he had, whatever was his intereſt, conſented to 

take his Thare with them, and break the Jols, It would have. 

z been honourable >" but'T will not hear him call for a determina = 

tion in the caſe of a partnerihip confefled inſolvent to procure T2320 
payment, "not from-the "two partners, but from the creditors, . 

when they <ortinued in trade, the laſt payment to him was ih 

April 1788, and they Ropped 1 in May 1788. It is a tranſaction 

very difficult to ſuſtain in any gurt of law as well as of equity 

It depends a"great deal upon the fats, It depends alſo upo _, 

the judgment; that would be formed upon them. The caſe re- 0 
_ ſolves elt into s plain queſtion, whether in 1784, upon the 

Iſt of July, the defendant was bong fide a creditor of the other | 

two thenaboutrto enter into'a new partnerfhip: If not, if aal! 

_ this tramſaction is to be void, under the colour, in which — 

_ fentoatieli®to me, it is an impofition, not upon them nl be... 

cauſe they were conſenting, hut upon the creditors, who muſt- 8 

den en the partnerſhip of the two Tontrived upon a certain ol 

_ yorehgnt of bankruptcy at no very remote period, though the ES. 

exact time was not certain,” managed between perſons of the 

fame family, by which the creditors of the two have been loſers 

CI the amount of what he has received. The only doubt, 

Ilave, is, whether Ihould better attain the juſtice of the caſe 2 

© direQing an account of all tranſactions between Brough and  _ 4 

George Malthy from the commencement of their partnerſhip, \ 

for it an ge no farther back, and the defendant, with an in- 

' -quiryinto"the state of accgunts at that period between them to 

ſee, whether there was any conſideration-whatſbever, upon which 

bee be a creditor; for if it was all moonſhine, and there _ 

- was:no property, upon which any account could be made out. 

it is-all an Ampoſition to create a falſe. credit to themſelves, and WR. 


to give k him the name of a creditor, when in fact he was none, | 
| ä and — 


de copartnerſhip into his pocket. Whether this ſhould 


4 


e, point, upon wbieh 1 doubt. Conſider; w 


e Lord CHANCELLOR., | 
 - _ _ Account was lettled, which they make the confideration of his 


7 unleſt in the new partnerſhip. Braygh took to himſelf all the 
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65 1593 and a mere device to draw the money of other people from the 


| 28 be do | | 
Arete in the Maſter's office, or by diſcuſſion of an iſſue at law, 5 

Polt hich will beſt attain 

Juſtice. As to the laſt, it depends 19 much upon writing and 

accounts that it will hardly. come within the period, in which 

a trial at law can be had with advantage. I do not think it a 

| caſe, in which, if a trial can be had, I ſhould be unwilling to 

| have the alliſiance of a jury to decide it. But I would not let it 

90 to an action, but certainly waild direct an ifſue; for I mat 

take care to have the true queſtion. tried exacthj upon the merits 

in equity, which affect the real juſtice of the caſe, and not upon 

the points not relating. to that, Which would be made in an 

action. I agree with the defendant, thät if any of theſe pay. 
ments cannot be recovered at law, there would be ho equity for - 

it. There can de no difference between a Court of Law and of | 

- , Equity as to this; The true queſtion. for an -iiie would be, 

Whether the partnerſhip was indehted tg the retiring partner on 

| accqunt of his ſhate in the partnerſhip. | 


— L 


Aal only, and that George Malthy was net implicated in it, 
dio conſtitute ita debt from bim. 
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every thing there; though if that is in reality nothing, there is 
no conſideration, and therefore it is all à fiction But if the 


Zoing out and of forming the new partnerſhip, taking all into it, 

George: by entering into the new partnenſhip-diftin& from any 
_ poſitive aſſent would make himſelf liable to all the conſequences 
of the accdunt. It could not be the ſeparate debt of Brough, | 


Property of Thomas. - If theſe. payments were not made upon a 
ſuppoſed debt of George, what: becomes of Faint? What 


- have they to-do-with it? 1 
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| Z LIZABETH BROMFIELD ESE, entitled o 18557 + 8 | 1 


-cured by a truſt term, and to another ſum of 1500/. under ke is TY 


a covenant in her father's ſettlement to conyey to the ule of his red wid ot 4 


eldeſt ſon in ſes ſubject to 1500/.. as an additional proviſion for redted it, and 
younger children. She . died before either of theſe ſyms Was r | 
raiſed, leaving Her brother a lunatick her ſole next of kin, and therefore 


where a lun | 


entitled to the eſtates, which were liable to theſe ſums. After tick dics e- 
his death this bill was filed by the LL of * cums theſe tied to an, 


tug Jams er 1 JC 
+. 6 eb OY of oped pt pony "YH upon it, t e 
- N 
Ae Geras, Soleil General, and Mr. Roni for the, — -* 
- »Plainti iff. to ſecure the 


| charge makes 
The firſt ſum being 4 by's term in truſtees, a8 to that no Iifference ; 


there is no merger at law. The only queſtion is, whether the rock vale. 4 
heiv-is-emitied te the benefit of it as a term to attend the in- he 
Heritance.” I admit the general rule, that as to perſons of ſound proper pur- | 
mind the Court conſiders an intereſt in a perſonal charge as I . 
merging in real eftate; which is looked on as the better eftate. 29 diſcretion. 

In the caſe of an infant, if he dies during infancy, the Court 

_  confiders it as belonging to the perſonal repreſentative. In 
Thomas v. Kemiſe becauſe it was for the advantage of the infant 
a portion was conſidered as a ſubſiſting charge, and did not fink 
into the inheritance. The only difference between that caſe and 

this is, that there from his power to diſpoſe of the charge there =_ 
might have been a reaſon for the infant to prefer to keep it up 
as a charge, This muſt be determined, as if the truſtees bad 
brought an cjeftment to raiſe the firſt ſam. Though it is fad. 
no-equity is to be raiſed between real and perſonal repreſenta. 78 

tives, yet the non activity of the truſtees cannot prejudice the 1515 
right of the repreſentative. The Court would have applied this 85 

perlonal intereſt of the lunatick for the purpoſe of paying his 

; (ORE th = 9 X 1 debts 


Caſes in chan * 
; - 1998. {ty a 2 Suppe belive: he Beben a lunatick he had made a 
SIR _ will of all his perſonal eſtate-; it would be ſtrong to ſay, the 
| Lon Conr- Court would alter the effect of. the will by the unity of title, 

8 1 | where the perſon himſelf could not demonſtrate intention k 

=O Orin: gbout i it. Grim/lone's caſe, Amb. 706, The ſame principle ap- - 

f plies to this plaintiff; for at the time of the death it was a per. 0 

el right. This property would have been liable to the debts 

of Elizabeth: but ſhe left other property ſuſficient. I her re- 

preſentative called on the truſtee of the term, againſt whom the 

demand muſt be made, to raiſe that ſum by mortgage, and it 

- was raiſed, is there any equity for the heir to recall it? It is 

_ Laid, there is, becauſe the lunatick was entitled to the benefit of 

- this charge, eventually, as well as to the land, as ſole next of 

An to his fiſter. If he had been capable of acting, and had 

macde an election, that it ſhould merge in the eſtate as his abſo- 

yang - Jute property, the heir would Tucceed : but as he could not 

2 3509 -ele& the ſingle queſtion is, whether this ſum, ſuppoſing it 

raiſed at the requeſt of the perſonal repreſentative of Elizabell, 

| ai wy 2 which might have been done, if neceſſary for her debts, could 

1 7 have been recalled. by the heir i in order to diſcharge the eftate. 
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e {UID 7 OY 4D you not [diſengage yourſelf from the aiculty, that yo 
2, ... -muſt-ſhew-awequity to raiſe it? The truſt term will remain 
paſſiwe and inert for ever, unleſs there are ſome circumſtances, 
which will induce this Court to make the truſtees act. If it had 
pPeen neceſſary to raiſe it for her debts, no doubt *the-ſurplus 
F ee have CIs EE * I IS 
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=_ "No: 5 3 truſtees have no 1 Lk any 1 entitled 
8. „ the. charge requires it tobe raiſed for purpoſes fit and pro- 
per, it muſt be raiſed. | Her perſonal: repreſentative cannot be 

entitled to raiſe it merely as Adminiſtrator. She. might have - 
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Tube legal title is in the 1 repreſentative. * Court of W I "90 9 
8 Equity aa will inquire into the reaſons: but at law the 7% 16 


s raiſe it. If he had been an infant, and Orzub e. 
bad difpoſed'of this by will, it muſt have been raiſed; becauſe 
that would have been an election: being a lunatick, and there- 
fore incapable 'of diſpoſing, ſhall the accident of this perſonal 
property coming to him in the nature of a charge on his own | 
elle alter the condition of the property as between his repre- 1 
ſentatives? There are caſes in which the Court has conſidered, | 
, "that where the rights' were originally diſtinct, the union of the 
eſtates, if to the prejudice of third perſons, ſhall not create a 
merger. In -Gwillim v. Holland before Lord Hardwicke, Ws 
July 1741,” Mrs. Holland was entitled to the eftate under the | 
will of her brother and alſo to a charge on it. She would have | = | 
"taken both equally abſolute, if the brother had not mortgaged; 1 
by which the legal eſtate was in the mortgagee. Lord Hard- 
wicke thought, there was no merger, becauſe-it was more be- 
neficial fox her to take it as a charge. Therefore the intention 
is what really makes the merger; and where a perſon can haue 
no intention, the Court will conſider what is moſt beneficial for 
him and thoſe, who come after him. Though His debts, ge- "I 
nerally ſpeaking, could be paid only out of the rents and profits, 
yet this charge coming to him would have been uſed by the. 
Court for that purpoſe. It could not be for his benefit, that 
this um ſhould be conſidered as abſolutely merged in the in- 
heritance ; therefore when he is dead, there is no reaſon for 
letting this property fall otherwiſe than as perſonal. As to the 
ſecond ſum the only difference is that it is not ſecured by a truſt 
term. I the conveyance had been carried into effect, it muſt 
have been to truſtees to ſecure 1500, and ſubject to that charge 
do the lunatick in fee. There is no merger at law; and there 
can be none but by operation of a Court of Equity; which will 
not operate upon the legal eftate ſo as to deſtroy the intereſt of 
the repreſentative in the caſe of a lunatick, becauſe he is inca- 8 | 
_ , Pable of making election. If there was any act. ſhewing Iten. 
os it is clear the 27 would e been kept alive. | 


The Counſel for the defendant were Ropped by the Court. Ye "MF 
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Oude, ſame parties as to the timber (1); fill leſs between this and 
Grim/tone's caſe; for Lord Chief Juſtice De Greys opinion did 


and that therefore it ſhould ſtand, but that what was done by 
the Court was à proper a, I do not think, there is much 
difference between the two ſums in this caſe; for the mecha. 
niſm of a truſt term interpoſed has only this effect, that there 
would be in the truſtees an eſtate, which might ſuſtain an eject. 
ment at law, if. the Court of law did not very. clearly ſee, that 
all the truſts were determined. Perhaps they might not think 


it ſufficiently clear to prevent recovery in gjectment.. If the 


term was ſet up as a bar to an ejectment, I do not think, a 
Court of law would have found much difficulty in diſpoſing of 
it as to the lunatick. But no truſt can be put into activity, uu. 
leſs ſome purpoſe. is to be anſwered by permitting the truſtees 
to act. The humour or oaprioe of a truftee cannot give efficacy 


rr dine it. tis a clear principle both at Jaw and in equity, that 


chap isa.con- where there is a confuſſon of rights, here debtor and credi- 


of 


rights there is tor become the ſame perſon, there can be no right put into exer- 


an immediate 


merger: that tion: bat, there is an immediate merger. But it is true in 


is prevented equity, though there may be that, which if all was reduced to a 


in equity by 


the intention, legal right, would of neceſſity operate as à merger, this Court 
either expreſs 


or implies, as acting upon the truſt will on the intent expreſs or implied pre- 
inſthe caſe of ſerve them diſtinct; and that confuſion ot rights will not take 


an infant en- 


titled to en place.  Theicaſts of infants turn -upon a ſuppoſed intent. The 
eſtate and allo Court ſaw in Thomas v. Kemifs, that it was much more beneficial 


to a charge 


upon it, the to the infant, that it ſhould continue perſonal, becauſe an intant 


rights remain 


diſtinct be- has the uſe and diſpoſition of that before 21; but he could have 


Aale more gg diſpoſable intereſt inzreaktill.that age. Therefore in that caſe 


beneficial. 
the: Court will not hold, that a-perſonal right devolving on an 


infant is-merged-in'a real eſtate, which. he has, upon a ſuppoſed 


intention, he would have, if he could expreſs it: ſo if there is 
any expreſs intention. In the 'manuſcript caſe cited the inter- 
vening incumbrancer prevented the merger; and it was more 
55 beneficial for the perſon entitled to the charge to let the eſtate 
nts ſtand with the incumbrance 5 it than do take it diſcharged 


{4 J Gm v. torts? ante bs. . parte Brenfeld Vol. I, 453. Sec 
"Walter v. Denne ante 170: e v. Parker, 1201 nn 
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"There i is no diiference 8 this caſe. 5 that between the 


not determine, that the Court had done the act e bern, 
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4 the — ad give a » to the mcs incum. 4 
brancer. - This caſe goes exattly upon the ſame ground as the 1793. 1 
former cale upon the timber. If this decree is wrong, fo is that. Loans C. 
1 take it, there is no objedtion to this propoſition, that as be- _—_ 

tween mere and ablolute, real and perſonal reprelentatiyes there Ormpex. ; 
can xi fino equity; but the” intereſt muſt be taken, as fortune C lj... 
has directed it. ne * bill muſt be diſmiſſed, but Nen = 
out colts... r 4 2 5 e 


wy © 3 1 
8 * 


N KOEBUCK: v. DEAN. 
- July 1805 1793. PF” O00 


= - . 9 


TESTATRIX | 1 1000⁴ ſtock to truſtees on qd 8 
pay the dividends. to her niece for life, and after her fleck to truſ- 


tees on truſt 


ecenſs that the faid 10004 ſtock ſhould be equally divided to pay the di. 
among. the brother and four fiſters of the teſtatrix, © and in 8 
4 like manner among the ſurvivors or ſurvivor of them.” and after ter Why 
The niece was rehduary legatee. One of the perſons, to whom the flock 
the ſtock was. given over, died in the life of the teftatrix: fk . 
Only two furvived the niece. On a hill by them the queſtion — Tis 


was, whether*the repreſentatives of ſuch, as died in the life of fl ffters of the. 
the niece were entitled, or whether the two DRC had an in ie a bo 


xc Tight. 32; J e ner among the 
. | # * of | | ” { — ſurvivors or 

| e Bos. ſurvivor of 

It Htoinby General for « lad. ky „„ ee 


25 There 1 is no poſſibility of giving every word of this will its —  .. 
effect, unleſs you" confirue- it thus, that the fund was to be di- «tenancy ia 
vided after the death of the niece.. In Lord Binden v. Lord tones eg. 
Suffalk 1 n Will. 96; 1 Bro. B C: 189. Lord Cowper's decree ach of - hy | 
was reverſed by the Lords. In Oakly v. Young though the niece and the 
words * equally among them” would have made it a tenancy in tes of foch WT 
common, yet the other words made it a, joint-tenancy. This is a * 00 ou - 
milldle cafe. The effe&t is to give to all five, if they all ſurvive \ 
' the niece, and to the ſurvivors or ſurvivor in like manner, if „„ 
ten do not. Therefore the two plaintifs are tenants in comm. 
mon, as the five would have been, if ny wad. fur wives. "Barnes | WP "oF 
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" Salter 3 Mr. 22 and Mr. : King hr 4 7 . 


 fendants. © Pt 
The only rational conftrudtion is that 15 « or br. for. 


2 < vivo was intended what Lord Cowper underſtood thoſe 
| words to mean in the caſe cited; the ſurvivors if any ſhould 


die in the life of the teſtatrix, to guard againſt any lapſe. Her, 


Williams in the report of that caſe makes a query, whether in 
; Stringer v. Philips at the Rolls, Mick. 1750 Lord Cowper'; 


opinion was not adhered to. That caſe is certainly in direct 


poſition to the final deciſion of Lord  Bindom v. Lord Suffolk. 


| Barnes v. Allen was. a caſe, in which Lord Tur loi thought 


from the terms of the diſpoſition, that there was a Joint tenancy, 
In Stones v. Heurily 1 F<: 165 notwithſtanding the word « for. 


ce vivo it was a tenancy in common. The laft caſe was before 


your Lordſhip as Lord Commiſſioner in 1783; When in ſuch 
a caſe the words after the death” were not conſidered as fix. 


ing the time, when the intereſt ſhould veſt, but merely as con- 


| N 0 ſurvive the niece. 


ſtituting an intereſt in remainder. - The fame doctrine was held 


lately in Thatcham v. Hooper. There is no ground here for a 
Joint tenancy. It was "ey waliket 7 that the Ie ad Maſters 
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1 was „niet that out of five . TR ſhould be | all 


6 reduced to one before the death of the teſtatrix. She intended 


to give her niece all her property except this fund. If there 


was no ſurvivor, there was no occaſion to take it out of the 


general fund. Suppoſing Lord Cowper right, as I rather think 


he was, it proves only, that the. time of the diviſion of the 
fund was the time to determine, who were to take: | 


8 


C . 


1 CHANCELLOR. 


ID) Iti is a very difficult taſk to 1 n 4 Court to PM) 


out the meaning of words, which the party uſing them did not 


_ underſtand. This is not a queſtion, as in other caſes, whether 
this is a joint-tenanoy, or a tenancy in common. It is mani- 


o — the latter . the words 6 equally fo be divided ;” and 
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"ler dect is to be given to-the word < ſurvivors,” they- 1958. 
i eee, Then it is reduced to this que... 
tion, Whether à gift, for it is certainly a gift, and in the name Bon dver 
of truſtees, and not left to the executor to diſpoſe. of, ſhall veſt_. Dax. 1 
it immediately n the truſtees as againſt the executor. Is there 

+ any condition in this to make it ſubje& to the contingency of 4 
their ſurviving the niece? That would require more words, „ 
thas are ie de found in this will. As to the words, Lord — 


 Comper's: conjecture is reaſonable, and tallies with the fact in this - -,M 
_ caſe; for-one of the ſiſters died in the life of the teſtatrix; and - 
but for+theſe words that ſhate would have lapſed. . Therefore 
tze diviſion ought. to be between the repreſentatives of thoſe, „ 
yrho died, and the ſurvivors. J cannot conceive upon what 9 


ground Lord Conaper's decree was reverſed. There is a hint in 
e — the Giaras recovered.” 2 


Seer General. - e CH rf5 5 © 1 8] $14 4:08 1 
1 ſeems to have been Coniidered as a ſort of deff berate a6, 3 
and that the recovery of 1 1 was doubtful. 0 | e 
| | « K. ae 8 | ; 21 | 
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uns 8 dame on to be ee upon the 8 of Deniſe of 
land to 


the heir from that part of the decree. made by Lord feld: — 
| Thur, which charged the ample contract debts of the teſtator 7 1 


upon the overplus. of the money produced by the eſtates di- ed with 6m. + || 


ple contract 


refed to be fold- alter h the incumbrances UPON-Jebts on im- A 
theme r 15 £24 | 6s <p inten- 4 


r | MEA 


"% — 
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1 On n e . 0 | 
_ had heard this cauſe originally, the are of . * 


ns. i loves taken Tu) and the arguments might have raiſed ſome 
"Or doubt: but conſidering with the fanstion of ſo great an au- 
Coons thority, that is a ſtrong preſer vative agalnſt a diſpoſition to 


doubt. There is no reafon in my mind to doubt; that the Court 
has put a codſtruction upon this will not only confiſtent with 
the principles of natural Juſtice, but with the intention of the 
teſtator. T cannot impute to him the diſpoſition; his family 
imputes to him, to die leaving an ample fortune without taking 


care to provide for the payment of his debts. The general ob- 


+Y 


ject of the will is to throw the whole of his property, freehold, 
leaſehold, and perſonal, into one mals,” and to mipole of it all 
as perſonal. Leſs words than thoſe he has uſed, would enable 


the Court to ſay, he intended it to be taken as perſonal pro- 


perty, to be converted all into a general perſonal fund; and 
being diſpoſed of as ſuch it would be to all pur poſes taken as 
fuch, eſpecially, for the pious purpoſe of paying his debts. 
The daughter cannot claim as heir at law; for he is difinhe- 
rited guad the real. She muſt take under the will, and take 
it as perſonal; for the teſtator has begun hy an imperative di- 
rection, that the real ſhall be ſold, and the incumbrances dif. 
charged, which would be done by the law, whether directed or 
not, and that the reſidue ſhall go as perſonal in point of the 
_ beneficial intereſt to be taken. If the daughter had died before 


. twenty-one, without queſtion there is no real eſtate to her. If 


ſhe had ſurvived twenty-one, the truſt not being executed as to 
the ſale, and had died immediately after without-a diſpoſition, 


her next of kin would have taken it as money; and it would 
not have gone as land; for all the real quality of the eſtate was 


deſtroyed by the abſolute direction to the truſtees to ſell in order 
to effect the intent of the will. Another circumſtance, that did 
not occur in the caſe cited by the Salieilor General, is, that it is 
deviſed to the executors to be fold; They are the ſame perſons 
as the truſtees. That proves ſtill a fertiori his general inten- 


Ke tion, that thoſe, who were to be in the management of his pro- 


perty, ſhould manage it all as that fund, which is to be ma- 
_ . executors. That he has faid 11 Wiſes. _ for his - 


7 


(ur was, ſaid, that of ren opinions taken upon nec. 
„„ dient 


; 33 


1 in / That neery. 


intent is, that the produce ©, his real ſhall, . ng 
the incumbrances, be conſidered” as the refidue of his perſonal 


would affect the reſidue of the perſonal, 4. e. to debts. But here 


there is no occaſion to go ſo far; for upon reading the will that 
is an anſwer to the queſtion, which ought not to be taken into 
the conſideration of the Court, whether if he had been aſked, | 
he would have faid, he intended the whole to go to his daugh- 
ters. But if this queſtion had been put; Do you mean, your 


& debts ſhall be paid ?? He would have ſaid ; „God forbid, 


« they mould not., I have made executors, and turned my real 


« eftate into perſonal. As far as it goes, they ſhall be paid.” 
How is the truft exprefſed ? * For ſuch perſons, in ſuch pro- 
« portions, and ſuch manner and form in all reſpects, as I have 
< hereinafter directed concerning the refidue of my perſonal 


& eſtate; that is, he gives it in truſt for the perſon, who. 
ſhall haxe the rehdue, in ſuch manner in all reſpects as he 
Will take the refidue of the perſonal ; that is, ſubject to debts. - 
But that is not all; for he proceeds thus; “ It being my intent and 
* meaning, that ſuch overplus money ſhall go with and be con- 
be Ldered as part of the rehdue and ſurplus of my perſonal 


e estate“ Then follows in lalidem verbis, but at a great diſtance 
in the will the diſpoſition of the reſidue after payment of debts 


and other purpoſes in truſt for his daughters. The only doubt 


is, whether the expence of a monument and thoſe other pur- 
poſes are not alſo charged. I rather think, they ace: but that 


is not now before the Court. But when it is directed, that real 
Mall be by the executors. converted into money, and that the 


_  overplus remaining in the hands of the executors ſhall be con- 
 Hideredas part of the relidue and Turplus of the perſona), the 
queſtion can only be, whether the teſtator intended what is in 


common underſtanding intended by. refiduary perſonal in con- 


tradiction to per ſonal ſpecifically bequeathed, or refidye after 


payment et debts. But there is no queſtion, that this does ex- : 
tend to payment of debts. The only queſtion can be, whether 
it. extends farther after 3 of debts. The decree muſt be 


affirmed. 2 W 
1 


_— x ANONYMOUS 


* 1 N # 


S. Lo 


; Wha 
_ eſtate; that is, as his perſonal. It is not going a great way too 4490 wo 


far to fay, that where real is deviſed to executors, and there is Courmatrs. 
a declaration that they ſhall ſell, and the produce ſhall go as Water 
the reſidue of the perſonal, that it ſhall 80 ſubje&t to all, that Covemarrs,” 


i 


— 
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Tord Bir an MASTER of the Ros 


The Court FN motion the queſtion was as to the practice, and the 


condemned 
the practice propriety of it, of having upon motion'of courſe the ſame 


much time © 

courſe after anſwer. | 
an infulh- | 7 ir © 2 16 3H IN . 7 92 
cient auſwer 7 e wy 2 
as en be N DST EET Sy: * 
TT” Maſter of th the Rolk. Wes : 
wer; allow It has been the practice as a motion of courſe to aſk for time 
of attach. after an inſufficient anſwer ; and lately the practice has been 


a" to make it a motion of courſe as upon the firſt application to an- 


Pp 
: _— ſwer the bill. It is not ſo at the Rolls, becauſe it comes on by 
| petition, and therefore I Tee what is aſked; and I never give 


2 as much time to put in a farther anſwer as for the original an- 


ent anſwer an ſwer. The practice being ſo, the defendant is not irregular : 


g. er. but I hope, ſome rule will be laid down ; for certainly there 


82 and ought not to he ſo much time to put in a farther anſwer. The 


ver get a only reaſon, why I would not ſuggeſt notice to be given, is on 
. agil account 1 multiplying the e 


| aulwer. 


f all as 
ofatlowing o orders for time after an infutficient anſwer, as on the original 


There is another groſs ce in the n of the 
Court as to attachments. This man has got a month's farther 
time, and would probably have applied, except for this motion, 

for more time. If an attachment goes, he will put in bail to 
the attachment ; and then the plaintiff can have no coſts except 


the coſts of ſealing the attachment; but not the coſts of the 


arreſt, G. Something ought certainly to be done. Lord Hard. 

_ wwicke after an inſufficient anſwer always guarded the firſt-order 

for time by a- conſent, that a Serjeant at Arms ſhould go of 

- - courſe. TK PEN POWs - 


l 


The Lord cual, propoſed to remedy: theſe inconveniencies 
by an order. oY he! 


} 


, 


etz 9 PARKER. 


FT =. Juby 2400, 1793. 


\ 


TRS. er deviſed her Tak ite to be old, * all 2 0 


her eſtate to be converted into money, „which I give real eſtate to 
„ and deviſe, as follows.” She then gave ſeveral legacies. X . 


The purpoſes of the will were all ſatisfied without having re- to 3 25 


courſe to the real; which was not fold. The next of kin 5 
claimed againſt the heir. It was argued, that all the legacies erben ch, 


er will: 


were given with reference to the general fund directed to be will as ſil ; 
created, and that the teſtatrix muſt have ſuppoſed, that fund wn tare ; 


might probably be exhauſted by the legacies, or nearly fo. jug en equi- 
Achrayd v. Smithſon, Dighy v. Legard, 3 Cox's P Will. 22 n. next of kin 
Kabinen v. Taylor, 2 Bro. C. C. 589, ante Vol. 1, ++, and Hutcheſon es _—_ "0 | 


v. Hammond, 3 Bro. C. 0 "Ru" were mens. 


TN 
4 


k 


* DAD CELLOM:: M: 0 5 | Fs LA # 
It is agreed on all fides, thatthe Court ix is not to execute this W ES 
wil in lolo, that the real is not to be converted into mo ney in EY 


order to have the quality of money, and to go as money. Here is 15 | 


real eſtate” of the teſtatrix The heir, if there is nothing to 
prevent it, takes that. If there is a ſingle perſon exiſting, who 
has à right by gift from her to any part of it or the uſe of it, 
that perſon has a right to apply to have it converted into money. 
There is no ſuch perſon exiſting: but the next of kin comes, 


aud ſays, it is better for his intereſt to convert it againſt the 
heir. There is no ſpark of equity between the next of kin and 


the heir: but the general principle is, that the heir takes all that, 


which is not for a defined and ipecifick purpoſe given by the 
will. There cannot be a 22 without a donee. 50. 


EY EY 


0 Bs parte Braid Val. I, 453- Orenden v. Lord Comp ante «6, Walker N „ mea 
v- Denne, no. Lord Compron v. Oxenden, ante 261. | . | 


— 
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PICKERING 


PICKERING v. LORD STAMFORD. ww) 
ä REO ROLLS. W 52 
e Pity Funes E zul, and 36th, 153. 


a "a gave Tes WALTON. by will dated Fwy? 22d, 17 * ge 
his — certain parts of his real and perſonal eſtates to his wife in 


141 full ſatisfaction of all dower or thirds, which ſhe could claim 


Tm . and out of his real or perſonal eſtates. Then among various other 
Denent; 6 


22 * bequeſis and legacies, ſome of which were to the next of kin, 


_codigil be &i- he gave to his executors 10007. to be by them diſpoſed of for 


— 


rected them 


..'16.diſpoſe of ſuch charitable uſes, as he ſhould by any deed or writing under 


=Y —.— his hand or by codicil appoint; in default of appointment for 


aceondingly ſuch charitable uſes. to* be founded, created, and to ſubſiſt, 


applied in 
feeding within the townſhip of , Dunham Male, as his executors 
ſchaol. 35 


vans thi ſhould appoint. All the reſt, reſidue, and remainder. of his 


N perſonal eſtate and effects whatſoever, and of what nature and 
deat the 


dert af kia kind ſoever after payment of his juſt debts, funeral expences, 
and the act- 


ing ruſt be and other charges, he gave; to his executors for their own uſe 
deed, = and. benefit. By a codicil dated Auguft 23d, 1755, after throw 


by ne, ing ſome charges upon his perſonal eſtate incaſe of his real 


ſentative of he recited the refdyary bequeſt to his executors, and direct. 


one of the 


next of kin ed, that they ſhould lay out-and diſpoſe of all the reſt, reſi- 
ER due, and remainder, of his. perſonal eſtate in the townſhips 


the phat of Dunham Malev, Bowden, and Altringham. to and for ſuch 


was ſecured 


by mortgage, charitable uſes, intents, and purpoſes, and. in {ſuch proportions, 
ee manner, and form, as they in their diſcretion ſhould think fit; 
charitable be- and in every other reſpect he confirmed the will. The teſtator 


«queſt was 


void, and that died on the 6th of February: 1757, without ifue; and ſoon 
ide right of aſter the legacies were paid. The acting executrix Lady Slam- 


the next of 


kin was but - ford according to the directions of the codicil applied the inte- 
ou 1 reſt and part of the principal of the refidue, which amounted 


f bill therefore to above 7000. in the erection of a ſchool, which was opened 


rs It 1768; and part of the intereſt was applied in ſupport of 


2 me the ſchool; and what was not 10 applied or otherwiſe in exe- 


ritable bequeſt cution of the wall. was from time to time inveſted | in ſtock. 


of what was 


out on mort- 
A ns on the 9th of April, 1792, the next of Kin of the teſtator 
VI DE all . the . of one of them filed a | 


by F | 1 8 10 E alete. 4 N 5 2 
| : Se, Th: 55 A gainſt 
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agninft the executor of the Aae e executrix of the n det. 1 


_ ratbr and the repreſentatives of the widow and of the other 3 


next of kin upon a ſuggeſtion, that vg conſiderable part of the Prexzzue 
teſtator's perſonal- eſtate was lent on mortgage and other real . 
ſecurities, and that the bequeſt of ſuch part to the charitable  "*> 
purpoſes was void by the Statute of Af. ertmiain, and therefore tn de de 


reſulted to the next of kin. Upon this ground the bill prayed 2 * | 


an account of the perſonal eſtate, and particularly ſuch part as the code 
conſiſted of money out upon mortgage or other real ſecurities, e 
and that the bequeſt of ſuch part ſnould be declared void, and fed et 


diſtributable, ſubject to the debts, &c. as a reſulting truſt for claim for 


the next of kin, and that the proviſion made for the widow _ N 


ſhould he declared to have been accepted by her in ſatisfaction events the 


of 1 dower a * out of the real and W 2 29 „ e 


4 call what had | 
been laid out; 


Mr: 1 — Mr. Harding: Mr. 7 "0 Mr. Richard, dg I 
- and Mr. Stanly, for the . of the next of kin. - . 


alone was not 
ſufficient to 
It will probably be AS: that this bill! 18 too late : but _ 2 
that cannot go farther than to protect the executor from mak- tha _ 
ing good that part of the money ſecured on mortgages, which web] _ 
has been applied. That is not ſo much the object of the ſuit as leaſed —. op 
that, which*has not been applied, but is now in the hands of therefore an 
the repreſentative. U port what ground can a. preſumption, that n (aa 


decreed, but 
55 right to the account is * he founded? bi _- with ſpecial 


| inquiry into 


all thecircuow 


The Counſel oy the next of kin then gane to hear Sth —_— 
what could be faid on the other fide, the Counſel for the exe- next of kin 


_ cutor and the — were, diteeted 1 to go on. . ba OD. 


7 7 day manner 
Mr. 7 Mr. Mi . Mr. Pemberton 9 85 the Exectt. ok up their, 
lor, and the Charity, Defendants. | 


The bill ought to be diſmiſſed in this age: but if not, a 1; 
account ought not to be directed without ſome previous inquiry 
to lay a ground for it. The firſt queſtion. is as to the intereſt 
of the executors ; whether the direction in the codicil to. lay 
out the refidue in charities was a complete revocation of the gift 
of it to them by the will, or whether the true confirudtion is, 
that they mould lay out ſo much only, as by law could be laid _ 
out in charitable uſes, and that the reſt ſhould paſs to them he- 
neficially. The codicil did not turn them into truſtees of an 
more of the property, than was in its nature liable to be laid 
Vor. II. ; Aaaa Ns Y 7 i out 


mm he OST Tales in ahn 


1793. out in charitable . There is no particular abject of Charity 
— pointed out: but the greateſt diſcretion is given to them. 'U . 
a on'the other queſtion, "* ſchool has been” built above thirty. 

133 years; and if the next of kin are entitled to theſe mortgages, 
w there will be no revenue to keep it up, and there will be an end 
of the charity. The bill ſtates, that ſoon after the death of the 
* teſtator all theſe legacies were paid; therefore the next of kin 
ene the contents of the will, and that thoſe lepacies were given 
do them. Then they lay by during their lwes; therefore how 
ocean it be ſtated, that if they were living, they could come for 
mis refidue? Could this, if it had heen a legacy; be recovered? 
No; they would be barred by the length of time.. They might 


2s well come 200 years hence, or at any other period. The 
Court raiſes every preſumption againſt neglect; and what is to 
prevent the preſumption here? They either releaſed any right, 
dhey might have; or flood by, and acquieſced in the application 
- 200 a6 of the fund. Another cireumſtance is, that: mah ot the next 
2 4.3 ol kin were inhabitants of the ſpot where the ſchool was erecteg; 


wie and their children received advantage from it, and were edu- 
* Ss : cated i in it. Thoſe circumſtances would induce a Jury. to ſay, 


AA ky they, had acquieſced. This being an equitable intereſt does not 


require any particular form or deed in order to be given up. It 
* ; © . was competent to them to give it up really ; ; and it ought to be 


* - preſumed, that they did ſo. This aroſe in a part of the coun- 


try (ww), where at that day there were lawyers who knew the 
i day; and it was determined, previouſly to the death of the teſta- 
mtg dor, that a mortgage intereſt could not be given to a charitable 


Jo +» uſe: for The Attorney General v. Meyrich, 2 Veſ. 44. was deter- 


- mined? in 1750. en 0 muff be preſumed. 

ecke e Wa ESTES 
Is there any caſe, in x which the Court has raiſed ſuch a pre. 
Lumption? 


l F 4% ö * hl 
Re : = - _ "i p , " 9 * 
as \ : 4 7 4 {3 2 9. 
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"Tar the 'Defedents. 3 e e 
The Court is to preſume acquieſcence after. twenty years in 
grants from the Sun and many other caſes. | 


* 
1 — 4 W 
4 1 - 
Pry . 


. 
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Maſter of the Rate. = wo . 
1 depends upon the en WT. fac preſumption 
. weilt ariſe. * 8 here is, * You have no 444 


You 


. 


: * 2 4 775 $1 441 
SY | 2 ( Cheſhire. _ 
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— in "Chancery. 15 ö 276 
1 3 "Ou lived-3 in the pariſh, and ſaw the money apes." 61g 5 
,They' knew, that inſtead of the refidue they had nothing but 


 - Jegacies, aud that the reſidue was given to Lord Stamford's fa- Nee. 


prove, they knew, this was that ſort of property, which could 
not pals} under that deviſe. It was much litigated ; ; and many 


mily and to charitable uſes; The great difficulty will be to Loro . 


| FORD. 


great lawyers have gone the length of calling it an intereft in 
land, becauſe it is a debt collaterally ſecured on land. The 


difficulty 1s to raiſe the preſumption, that they. knew the law, 


and acquieſced, 


It. is not dehfred, that I ſhould make theſe 


- truſtees pay back any money. I would: not have made them 
po it 1 af yo had PEN The whole. 


PU 


aut he Beten T.. ĩ˙ *» 
1 agree, this is not a caſe of eo of ons Mines! If 


"i R 
| \ IN 


here is a ground for the preſumption, it is 1mmaterial, What 


kind of fact is to be preſumed. A legatee coming at the end of | 
Khirty-five 1 years would be barred. The court would preſume 


Latisfaction ſome way or other and throw the onut probandi upon 


the legatee, who, muſt ſatisfy the Court, that the preſumption 
cannot take place. There is no difference between the preſump- 
tion in that caſe and what theſe defendants want the Court to 
preſume; namely, that the next of kin knew of the inflitution, 


und had a knowledge of the law, of which every one is bound 


perhaps might be againſt the claim of the plaintiffs. 


to take notice, and permittel the fund to be laid out without 
any ohjection; in conſequence of which every 'perſon claiming 
under them is bound. But at. leaſt the Court ought to direct 
Tome previous inquiry as a foundation for the deciſion, which 
It is the 
duty o the Court to ſee, that a fair and proper caſe is made, 
and that every thing is done, which can be done in ſupport of 


the charity. It would have been impoſſible to have reſiſted this 


claim if it had been made immediately upon the death of the 
teftator:-This/is not like a aſe of perſons ignorant of the death 


of the teftator, and that any difpolition has been made. The 


truſtees concelving the fund to be the whole refidue did what 
Was beneficial to theſe places by erecting a ſchool: but if this 


part is no y to be taken away, it was a very improvident appli- 


3 aka * a charity upon a ſimilar ſeale, if 185 claim 


cation, and what has been laid out has been idly thrown away, 
and becomes uſeleſs, though it might have been eſſentially uſe- 


2 
= «1 2» X * \ 


ha oY 


; 


5 *. 


5 ; 
2 ney ſhould now be called out, and thereby the execution of that 


* part of this charitable purpoſe, Which might have been exe. | 
| Loan Sram- cuted, ſhould be prevented. It is like the caſe of a perſon ſtand. 


FORD. 


* 4 


kad been FN Haas It 1 1 STR ua that this mo. | 


ang by, and ſeeing another build up his land. How does the 


Court know, the next of Kin would ever have made this cham? 
Perhaps if it had been propoſed to them, they would have ſaid, 


it was againſt conſcience, and they were ready to do any act 


for the ſupport of the charity. Is there not ground to preſume, 
or may not inquiry produce a ground to preſume, the applica- 


tion was made with the knowledge and approbation of thoſe, 


who alone had a right to diſpute it. There are many caſes, in 
which the repreſentative cannot be permitted to claim, becauſe 
it does not appear, that the perſon originally entitled ever would 


| have made a claim. Therefore ſuch jnquiry ought to be made, 


as may tend to bring out the caſe on behalf of the charity, and 
preclude the preſent demand. It is material to know the fitua- 


tion of thoſe, who were the next of kin at the death of the teſ. 


tator, how far they were competent to make their claim, Ec. 
The length of time alone would be ſufficient to difmiſs the bill. 


In Smith v. Clay, Amb. 645. 3 Bro. C. C. 639. Lord Camden ſays, 


„A Court of Equity, which is never active in relief againſt 
< conſpience or publick conveyance, has always refuſed its aid 
to ftale demands, where the party has Jept. upon his a 


7 * 9 for a great EN of time.” 


\ 
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15 fer of the Roll. F288 
That was a bill of review, 1 believe, it is dear, there was a, 
ORE: in PP . | 


Fir the JJ 
Lord Camden refuſed from the Ls ber time Gs to review 
it. Grants, livery of ſeiſin, payment of bonds, every thing is 


preſumed againſt ſtale demands. In Lord Pomfret v. Lord Ii ind. 
for, 2 Veſ. 482, Lord Hardwicke ſays, „It is true, that Courts 


« of Equity do diſcourage ſuits for old ſtale accounts, and very 


. « rightly.” The Court cannot ſuppoſe, they were ignorant of 
the decifion, the opinions _— 50 the ous 6 


Maſter of the Ralls. 


Is it to be ſuppoſed, the - ins were | publiſhed nd 
made known at the Market Croſs? You may mention any facts, 
| | 4 | | SL ; 5 gh you | 


Calls in 1 


you 1 ; * I ſhould wich to put it into a train of inquiry, 179 


iir think, ide grounds are extremely firong-. 
Suppoſe, a bill had been led Toon after the death of the teſta- rien 


tor, and that an application of thole given mortgages had been e ran | „ | 


_ direted; would a bill of. review have been permitted after 
twenty years? Though. the Court had overlooked the point, and 
had done wrong, and there was a bill of review to get rid of 


that miſtake, according to Lord Camden it would be refuſed. © 


They were not bound to know, the decree was wrong. They 
knew, there was ſuch a will; and they knew, there was ſuch. a 


decree, _ I think, there ought to bea NY: 4 of review at any dif 
tance on Error 12, IN 


This a, was not ads in | the life of: the perſon, who had | 
_ adminiſtration. of the charity. Lady Stamford could probably 
have given ſome account of their aſſent. I cannot find any-caſe, 


that comes quite up to chis: but there are ſome, that go a good 
way, In Maxms m' Equity 40. there is an anonymous caſe, in 
which twenty=hve years was held a ſufficient bar; and the bill 
was difwiſſeg tor that reaſon only. In Deloraine v. Browne, 


3 Bro. C. C. 633. the length of time was twenty-ſeven years: the 


general demurzer-was over-ruled, but the Court ſaid expreſly, 
that would not affect the weight of the circumſtances at the 
hearing; ang Lord Thurlows opinion of a claim made at ſuch 


a diſtanee was pretty firongly expreſſed. In Jones v. Turberville, 
4 Bro. CC 115. ante 11. the Lords Commiſſioners diſmiſſed a 
bill for a legacy after forty years. Huel v. Fletcher, 1 Atk. 467. 
A wong fact in this caſe is, that the heir at law was one of the 
next of kin; and he muſt have Joined in conveying the eſtate, 
or muſt haveexeccuted a releaſe, to enable the executors to make 
a good title.' in Read v. Brookman, 3 Term Rep. B. R. 151. 
where the grantee of a rent-charge had ſtood by, it was held 


reaſonable to ſuppoſe, ſomething had happened. The Court 


ſaid, under” all the circumſtances the plea was good, and it 
would be for a-jury to ſay, ner the * hag been. 


he. or _ rid * 


: * 


| Reply 


One queſtion, which 1 not . 3 is, teddy any 


a length” of time, acquieſcence, or any degree of diſ- 
* 9 8 Bbbb F claimer 
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368: a OO 1 2 in- 6 Chanobty: | 
8 A; expreſs, or ümplicd, or any © added 1 can 1 the 
— Court in ſubſtantiating a deviſe e by act of Parliament 
be = upon principles of general policy. If 1 — parties had in the 
Lord Sr. moſt explicit manner diſclaimed their intereſts from the inva. 
Wi Uidity of the deviſe, this Court would not have enabled the At. 
torney General to eſtabliſh the charity. Then if the end is at. 
tained by a different mode, and their acquieſcence f is to operate 
2s a diſclaimer, there is an end of the act. A teſkator might 
| create this ſort of diſclaimer by making a fort of contract be. 
- fore his death, that if the next of kin would agree to the deviſe, 

| they ſhould have ſome benefit under the Will, That would be 
an evaſion of the policy of the act. Huet v. Fletcher had very 

: particular circumſtances. The length of time. was forty years. 
The ſon; who claimed his father's perſonal eſtate; had taken a 
legacy equal to two-thirds of it under the will of his mother, 
aguinſt whoſe repreſentative he made dhe eldim. It cannot he 
ſuppoſed, that theſe perſons underſtood the law, or the effect of 

that decifion, and that the truſtees were ignorant of it. What 
Oculgd have been the conſideration of the'releaſs? They miſtake 

_ What might have happened, vis. the execution of à releaſe, for 

what did happen. There are caſes at a great diſtande of time. 
There is no foundation for diſmiſſing che bill on account of 

_ the length of time, and as little for directing any Tpecial in- 

Fat quiry:. There is nothing to warrant it. It has been compared 

d the caſe of perſons ſtanding by, and ſeeing others build upon 

' their land. There they have full knowledge of their rights. 

I he caſes of judgments, bonds, bills of exchange, and mortgages, 

are all upon that ground: but that does not"oceur in this in- 
flance. In the caſe cited from 'Maxims in Equity, the name of 
Which is Huck/tep: v. Mat one, 1 Hern. 36a, the plaintiffs lived 
within a mile of the place. In Joes vi ——, which" went to 
the Houſe af Lords, but is not reported, Lord Hus hie wiſhed 
tao preſume: acquieſcence, but decided in favour of the plaintiff; 
Aud it was affirmed. The time there was about twenty-ſeven 
years. There ought to be an account of the perſonal eſtate with 
only the common Inquiry; who were the next of TT at the death 
or tae: PPV ˙ ( K 


A 


* en of 4 the Roll. 


e by which I could df fi 1 
| « dill os this, 1 upon which'no-fine-enn rene. 


wu; 


— un e 5 

1 An not "I it, there ' car de no bar. 1 ui wa 1 a 

why 1 ſhould preſume, they knew itz merely becauſe they did 

not affert their claim. Very ew know the law. If people Prexitne 

Will ſit füll, and fee thoſe claims, and give way to them, i it is a . 
ſort of cheat on thoſe in poſſeſſion. I am afraid of opening a vont. 

deer to Rale demands.” As to the firſt paint, T lay that out. 

The codicil has turned "ne {cage ode au ir into . pecagh 1 99525 5 

conſider of It © 5 | go | 
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This bill Was filed in 179; mT it prays an account of the 
perfor eftate of Thomas Walton, who died in 1757. Certainly 
that flanding alone and without any other circumftance would 
almoſt induce the Court to fay,: fach a bill as this ſhould not be 
maintained, and that no decree ſhould be made to take AN- AC» 
count of the petfonal eſtate of the teſtator, as bis repreſentatives POE 
haye not thought fit to call for it till 35 years after his death; 
therefore there muſt be ſome ſpecial circumſtances for entertain- PIE 
ing ſuck a Bill e be codigiF the teftator turns the executors 
from being owners of the refidue i into © truſtees for a charitable . 
uſe; and it isJuſt as if he had originally given it to them for 
ti purpoſe” only.” It is argued,” and ſeems to be admitted. 
that a very conſiderable part, of. the perſonal eſtate did 44 5 
and does now coplift of money, out upon real ſecurities. The 
truſtees have without any imputation acted very faithfully in 
diſcharge of this rg They have built a, ſchool, in which 
they maintain a ſchoolmaſter. But it-is faid by: the plaintiff, 
that a few years ago it was found out, that this money was laid 
out in mortgages, or that only at that time it came to his know- 
ledge, that it wag not applicable to charitable uſes; and there- | 
fore at that diſtance the bill is brought praying, that a truſt | 
ſhould" be declared far the next of kin as to that part, which 
was laid aut on real ſecurities, the charitable uſe being void. 
Undoubtedly there can be nothing more clearly eſtabliſhed, w he 
ther upan good grounds I ſhall not inquire, than that under the 
ſtatute of Morimain no intereſt whatever, or charge, or incum- 
brance, on real efiate can be given for a charitable uſe by will. 
It is ſaid, yo. I believe rightly, that * firſt caſe on the ſub. 3 


= 


1 


Caſes: ed cls. 


ec is Moray Rae v. Meyrick; .which was decided i. in 1780 
in which it is ſaid, it does appear from the report, that at that 


280 


1798: 


"2 þ 4 . — 
Pexenme time there had been no preceding” (caſe fince- the ſiatute of 


Load gran. Morimain. It was determined by Sir en Srange, and was 
rn. acquieſced in. At the time of the teſtator's death if the next 
of Kin had. made the demand, they muſt haue ſucceeded. The 

fact is, that as, far as appears before the Court from 1787 to 
1792 no ſuch demand Was made; at leaſt there is no evidence 

of it. The queſtion now is, whether ſuch demand now made 

- «comes too late. It was. inlifted_for the defendants, that there 
could be no caſe, in which under ſuch .circumftances a bill 
could be entertained; and it was flated very properly, that great 
-inconvenience would ariſe, if perſons ſleep upon their ; rights, 

. and. at ſuch à diſtance of time apply for an account of trauſ. 
actions, which it is very: difficult do clear up, and that very in-. 
Fg CI convenience, to obviate which, the ſtatute of limitations was 
made, will occur, It Was ſtated, that there muſt be ſome limits 
in Courts of Equity; and on the other fide, that no time will 
bar in equity. It is true that in caſes of fraud no time can 
Aren, of _ over the fraud: but to ſay, that no equity can de barred, is 


time may 


| — equity: 20 not - according to the practice of. the Court. The Court has 


- a — adopted rules upon that, as far as they could by -analogy to the 


[ 


- an Ae rules of law. Twenty years poſſeſſion is. a har to the equity of 


* . "but no time redemption of a mortgagor. There certainly may be. caſes, in 


Can cover a 


-fravd, | Which after a length of time, though. it may not be pleadable, 


this Court would hold a bill to come too late. If a party 

0 having knowledge of his rights will it MY, .and without aſſert- 

ing them permit perſans to.act, as Af they. did not exit, to ac- 

auire intereſts, and conſider themlelves.as owners of the pro- 

pPerty, to which the other will not aſſert his claim, there is no 
xeon, that I'know of, why every preſumption Thayld. not ariſe, 

| as in the cafe of a bond. Janes v. Turberville.1s a very clear caſe, 

in which the Lords Commiſſioners in laſt Mirhaelmas Term 

held a legacy barred after 40 years, and would not entertain the 

bill. If this had been the caſe of a legacy, 1 ſhould have been of 


Aer 33 Opinion, that there was a bar on the preſumption of ſatisfction. 
+ years a Then it is ſaid, it can hardly be ſtated as a preſumption of 


hv peg ſatisfaRian. very naturally arifing from the circumſtances of the 


* * caſe. Here is a. very large perſonal eſtate out on real ſecurities 


on. 


ever fince 1757. The rule might, ox might nat, be well known 


; = lawyers at that time. | 1 believe, it WAS: ut it _ 
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thorny wellEiownainong perfonein Ces, 1593. 


ould be ell acquainted with the law as to be oo 
april ach partonly would gotocharitable uſts;as was Pass 


out on perſoual "ſecurities... This ſort of acquieſeenee does not Load dras⸗ 7 


eie any preſumption of ſathfaRion; nor does it raiſe any pre. 
_ ſumption-of a releaſe; which certainly might be made. Before 
7 determine, whether there is, or is not, ſuch a preſumption, | 
7 certainly muſt be perfectly ſatisfied, what the real circum- 


Kanes a the partics-were at the time, what their acts were. 


and what their acquieſcence has been. But it is ſaid, no pre- 
ſumption Whatever dun be made frem any circumſtances; and 
it was een Avec by many" of the counſel, chat this was that 
Hite gift, and to ſuch a fort of purpoſe, chat he Court would 
not permit ie to take place, wat it was contrary to the police 
of the law, und that no preſumption ſhould ariſe in its favour. 
I do not know, What is meant by ſaying, it is contrary to the 
policy and xule -of law. It is "contrary toe the rule of law to 
Sie any intereſt in land to charitable uſes by will: but it is 
not contrary to the rule of law; that a man having an intereſt in 
mans ſhould give it away aud Convey it to charitable uſes; and 
 _thequeſtion is whether there can be a pre ſumption, that the next 
of Ku did any act amountinz to a releaſe or an aſſignment of 
their intereſt to the executors for the purpoſes of this charity, 
A they might. They ſay; it is not likely. I do not know, that 
it ie but its avery matennaFobſervation,” that rio one of hoſe 
pern took any notice of it. Every one of the next of kin is 
* now dead; and it's not known, whether they had taken any 
opinions It cannot How: be known, Whether any opinions were 
taken" either by the erecuttix or the next of kin, or whether 
_ there was any acquieſcence” by the latter. If they faid, they 
© found,” they had that right, but were willing to give it up, 
there is an end of the bill. I will not lay, that did happen. 
There are many things, which rebut that. With regard to thoſe 
_ prefumptions, it is very true, of late Courts of Law have been 
very Meral in raifmng them; and it is now a ſettled point, that 
' "preſumptions Mall be raiſed, where they can. In Read v. Brook- 
dn eh enten was, whether the defendant could avail him- 
_ ſelf by pleading a deed, that did not exiſt, and therefore could 
not be produced to the Court. Upon that the Court of King's 
Bench enter into the dectrine, that grants, bonds, judgments, | 
letters patent, and records, may be preſumed; and there have 
been various caſes within a few years, in which preſumptions 


1 4 a made ol 9-7 GE” PAR." i | 
13333 from the Crown, which muſt be upon record. Athers can bea 
1 Giokngino preſumption, ſurely it is not too much to ſay ſuch e preſump- 
| | | Lock "FOO tion may ariſe in this caſe; and this. Court willy hold af cir. 
dead. | cumfſtances, upon which. ſuch:a preſumptian ana be raiſed. If 
lech en ingen, 1 would met have it uhderficod,, that I de. 
9 : ide one way or the other. ; Ido mot decidey/thatthis-bill ſhould 
be diſmiſſed any more, tham hat Ae ert of.preſumption is | 
a admiſfible., If I was to decide: now, would decide again the 
Plaintiffs : but I Will not prevent ner from:going/through i 1 
and I Will fterwards conGider, whether there-is:-fufficient equity 
$6.8 in the bill, or not. The inquiry, I direct, decides nathing 
done way or other, except: that poſſibly. there may come out 
ſome facts, Which will put an en e ide plaistitkes claim. 
SGBlauppoſe, the Maſter ſhauld Ratey!that every one of them did 
affign, then there would be an end of it. There are other cir. 
cumſtances, that: inducè me not to diſmiſs! this ll, tin have 
every circumſtance before me; It may be ſaid, that it is con. 
trary to the ꝓolicy of the law, and that ĩt ãs very hard upon the 
plaintiffs. I admit that: but What as the hardſhip on the other 
. _ fide; and what miſchief may not ariſe ſtom laying it down as 
Fe. 1 rule, that any ꝓart, of What a charity now poſſeſſes, may be 
tubes toe pero coming and ſaying, he- has af right to come 
into Court and call for it. I do not know, that I may not over- 
cm all the charities n die kingdom in e mene, + The: ſta | 
. ,-_ + ; tute-paſſed in e, © The geg deciſion. on, this point was in 
4780, There was: an interval of ſixteen years. Suppoſe, any 
one could find, that in that interval there had been decrees by 
PF uhich mortgages had been held to be well. deviſed to.charitics, 
And at/this diſtance of time bills were to be filed by. the next of 
kin: the Court would ſet its face againſt ſuch bills. Smitl v. 
Clay will be found much more fully reported in Braum, in the 
note to Doloraine v. Braune, than in Aber. It is well worth read 
ang. It not anly decides the point as to not- opening a bill of re- 
view after twenty years, even for error apparent on the record: 
5 put there is a great deal of ſound doctrine laid: dawn with regard 
o parties neglecting to proſecute their rights in a manner, which 
| Las much ee eee oo . Lord. 


— 


Moſk puqueionably, if publick convenience. is 351 conſult- 
* - ſuch a bill ſhould- not be entertained.: If claims are allow- 
eed to be made ſo, people, who have been provided for in. wills, 


a be * out upon the 0 Puhlick n 
would 


. 


JJ theicale of Fame. Blount, Cowp. 464; which Vifcrence be. | 
debe Court of King's Bench upon . 
- whe queſtion, Whetber a creditor, Who was a Papiſt, could avail . 0 
"2 Nr ebe ſold for payment of. debts 3. 4 4. .. 


would not entertain a bill aſter twenty years, every diſability 


ind out, how-many debts there are? Suppoſing there were 
diebe, there might be a contribution on this part of the perſonal 
este, which is able to pay its proportion. That being the” 

_ . caſe, and an aeount of the perſonal eſtate being the firſt thing 


_— . thi enen as 0 a - 
5 be ates e: .. 4. concerniug Roman . 
_ be latter des not contain the words charge or Perz 
5 zuende in the Sratute of. Mortmain | are che Words Low: dran 


I 


charge erlacumbrance-altefting the ſame; and that made os. 
22 


and legacies} it was difiinguiſhed by Lord Manyfitld thus.; r 


1 "6, the creditor has 0 intereſt itt the land; be can ba ve no claim 1 . | 


pen he land, nor make his election to pay off the incum- the words 


charge or 


: « ces, and keep, the land; „He can” have nothing, tall the 4 incum- 


« Jad turned eis being! the caſe, I do not © droves” þ 


which are not 


feel myſelf warranted: to:diſtniſs this balk; for I ſhould be very in thejlatter. 
happy to doit, if Was authoriſed by Jaw to ſay, this Court 


to ſus being removed. I heartily wulh, it was ſo, and ſee no 
reaſon, hy i ſhould not. It-is-a grievous thing, that the de- : 
fendants ſhall be diſturbed after {o long a laple. If they had got Toned 


: hold of the elite, and leigt u Rae, it Mauld have barred all the 
world. Atthe ſame-timgbknow no rule, that has eſtabliſhed, 
that mere length of time will bar; if I did, I would diſmiſs the 


hill. Therefore that being theicafe; Lam to ſay, whether under 


8 ſuch circumſtances a bar cin be PreTUHEd- It is firſt of all pray- Fd 5 


ech, that an account may be taken of the perſonal eſtate. It is 
faid, it is of no uſe, and will lead to nothing. How am I to 


' prayed, I think, no one can doubt the propriety of it. I wiſh 

it to be-confidered, if ſuch a bill as this may be ſuſtained, whe- 
ther the next of kin may not ſay, they will ſtay, let the eſtate 
8 diſtributed, let the debts be paid out of the other parts of the 

. eſtate, and then, When nothing is left but mortgages, deſire, | 
all thoſe may be conveyed. That is a very material circum 
— Hance, | Letithe 'Maſier take an account of the perſonal eſtate 
of the teſtator received by Lady Stamford, Lord Stamford, or the 
late Lord Stamford; alſo of al ſums paid by them in diſcharge 


of his debts, legacies, and fineral expences; and ſtate the 


amount of the perſonal at the death of the teſtator, and of what 
it confifted. Let the Maſter inquire, whether any and what 


„ ne e unyz uns” 
"+ | "them; whakeraw of them 


e their le 
Gem Un dy aden, writing, or other. 


=. _—_ will releaſe or afligu, gr in any; other winnie: up or re- 
_ right and ing - ions: reſpe | 
3 the refidtic of thE'teſtator's per | 
eee the provilion madefortienby” whe will: nd. codici 1 
J and; tbirds but of the YealMnd 


3 * ſonal or either of them The | Mailer way ſtate any „ 
1 ircumſtances and let Woſte and all farther directions be re-. 
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Joint anden of baer iffaed HINA B50 lo as 

A partner in the houſe of Lane and Frazer. A ſeparate 
commultion alſo was taken out againſt him. The act of bank- 
"was committed by lying two months in priſon. Upon 

the event of iſſues, that. had been directed, the j joint commiſſion 
was eſtabliſhed, and the ſeparate commiſſion ſuperſeded. The 
attorney, who was concerned for the bankrupt and in reliſting the 
Joint, and proſecuting the ſeparare, commiſſion, was in poſſeſſion 
of papers relative to the bankruptcy by delivery of the bankrupt 
previous to the cominiſſion, but ſubſequent tothe arreſt ; and he 
claimed à lien upon theſe papers for the amount of his and 
dor dune done. The object of the petition by the aſſignees 
under the joint commiſſion was, to have all ſuch papers, oe, de- 

livered up to them. 


Solicitor Bo FPG the petition.” © 
The hencannot be ſupported ; for all the buſineſs was done, 
and the Papers delivered, after the arreſt. In fact the buſineſs 
was done in reſiſting 1 Pr. and Fe the ſeparate 
| commiſſion. wy | 


EE * TTV 
Mr. Manefield SEN 
Ik chis was the mode, i in which this FOR 0 be 1 
che relation could not extend ſo far: otherwiſe a man in priſon 


Vor. II. 4D ſubject 
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0 
9 
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Upon an act 
of bankrupt- 
cy by lying 2 
months in 
priſon joint 
and ſeparare 
commiſſions ; 
the former 
being eſtab- 
liſhed, the 
latter ſuper- 
ſeded, the at- 
torneyem- 
ployen by the 
ankruptand 
in ſaſtaming 
the latter 
againſt the 
former has no 
lien upon pa- 
pers deli- 
vered to him 
by the bank». 
rupt after the 
arreſt ; upon 
petition of 
the joint c1E- 
ditors he v a3 
ordered to 
deliver chem 


up-. 


0 Kats in chance. 
1794. object to che Us hs could not have any 9 4 | 

: oi — him by an attorney with · any ſecurity to the attorney. Bur the 
queſtion cannotbe determined in this cs but it ouſt | be 8 | 


an W of trover or deünue. „ 1 


7 | i : * 1 6 
q 
7 


* r 


Has that queſtion been decided in any other way chan by the 
court? Is that lien of an attorney * any peers left to an 
aclion ? ak 


Aga 10 1 the petition. 


On the application of the client himſelf it is referred to the 
Maſter to take an account of what is due: but there is no in- 


ſtance of an application of this Ku by a a who had not em- 
ployed the WT, 599 G5 gz. 


* = 


Lord CHANCELLOR. - - 3 78d Toi 


Tf. I ſuperſede the ſeparate es I muſt give l 

- the conſequential directions; I muſt enable the aſſignees 
under the joint commiſſion to proceed, as if no ſeparate 
commiſſion had been taken out. There is no pretence for a lien 

here. The attorney, Who is fighting the ſeparate commiſſion, 
cannot have any lien upon papers againſt the general creditors. 

On a bank - The relation is clear. I cannot help the ſtatute. The law is 
9 poſitive. There can be no poſſible lien acquired after the firlt 


n arreſt. Let the order be made eee to che ** of che 


priſon no 
pollible lien petition. 


can be acqui- 


- * 
— e N 8 


red after the 


rſt arreſt. Yell En Key # 3 gl x 1 
ANON Y MO US. 
5 December 34, 1793. 
: On opreing IDDINGS were opened. upon the terms: of Paying the 
Jorg. | coſts of the purchaſer. 3 


reference of 
= colts of the- purebaſer vill not give a r direfion for a ſpce.fick expence. Mr. 
. 


N 


LETT 1 Chancery, — 
Ae 7 5 the purchaſer applied for a n to in- 1794s 


—— 


dude in che * oy a * rom 3 to ſee Anonzaors 
ches ſt te. Ke 5 


| ws * 
wi „ 9 1 1 
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„ e- refulbd to give any barer ber directions; 
ſaying, the Maſter - would under the general directions make 
che allowance according ro the practice; ; and that he was in- 
formed, there never had bees an inſtance of a particular di- 


reckion nb 4 Res * | | 
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ANONYMOUS, 


December gth, 1793. * . 
H E bill was filed the 234. of January 1792; and a gene- General de- 


ral demurrer was put in the 8th of February following, hy 5 ns 


which was never argued; and there had been no proceedings ſince. 23 


The * —— to diſmiſt the bill for want of won. in 2 afer- 
Wa ds; the 
defendant 


The motion was refuſed; "the Lord 1 Gayiog, the cannot hays 


defendant had - e to move in the cauſe. miſſed for 
want of pro- 


. n - ſecution, as he had an equal power to move. 


BATES „„ GRAVES. 


L x A Ws, "December r4th, 1793- 


HE object of this. bill was to have certain dead by New trial re- 
Which the plaintiff's father ere his property to pans 1 
the defendant his ſon-in-law, and a will confirming thoſe deeds, againi deeds 
tet alice for fraud, and andae influence ; and to have poſſeſſion g. 
of the premilſes, When the cauſe came before Lord Thurlow, Inftruments 
his opinion was ſtrongly againſt the validity of theſe inſtru- ar. _ 
ments: bat it was inſiſted, that the Court could not ſet aſide a de tor 


fraud, there 
Fi =, ought not to be a re-conveyance by the party who took under them. 


\ Will 


* 7 * 
* 


288 


1794. 
— 
|  Bares 
Guavss. 


1 


EIS 
* l 
1 


"will withour A ati iſſue. The Lord Chancellor finally 
acceded to that opinion; and as the Will confirmed the, deeds, 
and the whole appeared to be one tranfaQtion, when the iſſae 


was directed to try the validity of the will, another iſſue waz 
alſo directed to try the validity of the deeds. Theſe iſſues were 


tried at the Aſſizes for Notting bamſbire before Mr. Juſtice AH burſ, 
and che verdicts were againſt all the inſtruments. On a motion 
for a new trial before the late Lords Commillioners, Lord Com- 
miſſioner Aſpburſt declared himſeſf fatigfied with the verdict. 
but a new trial was granted. The ſecond trial was at the Sum. 
mer Aſſizes 1793, before Mr. Juſtice Vin; and the verdig, 


were the fame as before. Mr. Juſtice Wilſon died in the va- 
cation, In Michaelmas term another motion was made on the 
part of the defendant fob a new trial. 


8 5 


1 0 6 a> 
: * 


Lord CHANCELLOR. 
This is a motion for a new b 


two e . | + : Ar- | 


dicts; and under the circumſtances, in which the cauſe now 
unfortunxtely comes before me, it is neceſſary: to go into 2 
much fuller conſideration ef all that, paſſed upon the former 
trial, than would have been neceſlary, if the publick misfor- 

tune had not prevented me from knowing judicially, what 
opinion the Judge formed of the verdift, Therefore I have 
been obliged to enter into the conſideration, whether the ev:- 


dence is fuch, as would have been ſatisfactory to me, if 1 
had been to attend the trial; and it is a great diſadvantage to 


judge of the evidence only food ſuch notes as theſe (a). If the 


verdict was founded upon evidence, that ought not to have fati- | 
fied the Judge;” a new trial oughtto be granted. On the other 
hand, if it ought to have ſatisſied the Judge, there ought to be 
no new trial. Then the queſtion remains, whether under al 


the circumſtances it is fit to nd this to a new. trial a third, | 


time. The iſſue devi iſavil vel non always Implies 3 in it, where 


: the execution is not he point of the iſſue, a queſtion of the ca· 
-Pacity of the teſtator; that is, seither his . abſolute capacity, or 


his relative capacity, where it is ſuppoſed, the particular inſtru- 

ment was the effect of that undue influence, which neceflarily 

implies a e of weaknets at the time, and gquoad 22 inſtru- 
ce) The Judge's notes upon the | . = 

4” 1 pt og ment 

a . 8 | 
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As to the Fm 1 er Wy PP: Ny is ſufficient to 

prove abſolure capacity, my opinion is, that the weight of 
evidence is in favour of his abſolute capacity: but there is a 
conſiderable degree of evidence on the other ſide; and though I 

think; I hould have given my opinion to the jury in favour of bis 

abſolute capacity, yet I cannot ſay, it would have been a diſtinct 

and pointed opinion: but I ſhould have left it open to them; 

and ſo open, as not to have been inclined to differ from them, 

if they had formed a contrary. concluſion, though the number 

of witneſſes is upon the other fide; for it is not to be tried by 

che number of witneſſes; and if from the character of the wit- 

neſſes aud the obſervation of the jury in the courſe of the 
examination-they had formed diſtinctly an opinion, that he was 
incapable, zu had told me ſo, I ſhould not have quarrelled 

wich that opinion. But as to the other queſtion, whether the 

will was obtained by undue influence over a mind not firm 

enough to refilt it, I ſhould have given to the jury a pointed 
intimation of my opinion, concurring with the concluſion, they 

have drawn, I ſhould have done it, becauſe with regard to that 
part of che caſe it does not depend ſolely upon the credit to be 
given to the witneſſes, and the effect of facts ſtated: by the wit- 
neſſes, but upon a ſeries of tranſactions evidenced by writing, 
and ſo connected with legal proceedings,” that it would have been 
necellary for me to have explained my opinion with more force 
to them, than if it had been one of thoſe caſes, in which my 
opinion and chat of the jury would have ſtood upon equal 
grounds, The letters, I faw laſt, are material to prove, that in 
the years 1781, 1782, and 1783, Bates the father was in a 
courſe of writing, though not very ſenſibly, yet ſhewing, that 
he was in a friendly diſpoſition with higfſoa the plaintiff, and 
Mis, en ina Mather and his family; alſo that in 1781 and 
1782 he was upon bad terms with the defendant. One of the 
papers produced,” with two letters of the defendant, ſhews, that in 
"November 1981 (and that gircumſtance continued in part of the 
- year 1982) Bates the father had accuſed the defendant of 
having impoſed upon him by obtaining a bond for the ſum of 
You. II. _—_ Sol. 


4 
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$667. nit Bates promiſed to yive him. upon his marriage, 
and for which he gave him a promillory note. The note wa 
retained; and it is clear by a letter from the defendant to Claris, 
the family attorney, that in 1781 they were conſulting WG ©, 
parry the demand made hy Bates to have the note delivered up; 
not choofing to have two ſecurmes out againſt him for the ſame 
demand. The bond appears by the memorandum of Bye, | 
(no matter whether true or not, for it is fuſficient/ to ſhew hi; 
conception of it) to have been paid in April 1782. On the goth 
of May 178 an affidavit of debt was produced by the defendant 
ſtating the 5004. and the arrear of intereſt, and another ſum of 
money for goods ſold and delivered, and was ſent to London, for 
the Purpoſe of taking out a Cupiat againſt Bates, and ſuing hin 
upon it. In the courſe of the tranſaction a difference aroſe be- 
tween the defendant and his father in law. Bates went from the 
defeudant's houſe to Mancheſler, and wrote from that, that he 
was very happy, that he had got chere, and was diſſatisfied 
with the conduct of the defendant. There were naturally, hu 
faculties being to a degree declining, ſome family bickerings of 
-a trifling nature between old Bater and his ſon the plaintiff. 
The only acebunt of chat is, that the wife of the latter did not 
come down to breakfaſt at the time, he choſe to have his break- 
faſt; arid there were diſputes about her dreſs; which the father 
ſaid was above their circumſtances. That kind of ill humour 
had prevailed between them; and it does not appear, that any 
other did, In 1783 a tranſaction took place, the full effect of 
which the jury could not feel without ſome explanation: but it 
has great effect upon my mind: that is the tranſaction with 
Maplebach. Old Bates a country apothecary diſputed a demand 
made by his druggiſt in town for 961. Clarke the family attorney 
was conſulted; and a defence was to be made, and bail to be 
put in. Clarke = the charge of it, and. procured bail. His 
uncle William Clarke and Maplebach were the bail. U re the 
th of March Maple 5 one of the bail went to Work/op, w 
Clarke and Bates lived, and went to the houſe of the latter. 5 
pay much attention to the evidence of Maplebach on account of 
che variance between his evidence at the trial and his depoſitions: 
but it is clear, that he frightened old Bates very much, and 
talked of ſeizing him and furrendering him in Kiſcherge of his 
Bail, as the bail might dos and the elfe&, this had, was, that 
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Bates Mat himſelf up in the bouſe; chat he gave out, that he was 1794. 
gone to to Graves's houſe; and when they found that, So | 
there was no farther inquiry fromthe anxiety of his bail. Ma.. 
Plebach being told, that old Bates was ggne to Eckington, was pa- 
cified, as Clarke fays. He went to Echington, it does not exactly 
appear when, and chere remained till his death; except that in 
1783 he now and then returned to Mor tab. Conſider the 
nature of this tranſaction. Does any one conceive, that where an 
attorney procured bail nat known to the party, for whom he 
was bound, for a elient, and that a rich chent, the bail ever inter- 
fered to leize that chent, who could put him in no fort of dan- 
ger, without the intervention of the attorney? The fact ſpeaks 
for itſelf, It wants no teftimony of witneſſes. It is diſtinaly 
a contrivance for ſome purpoſe. It could not poſlibly have oc- 
curred" in the qrdinary courſe of buſineſs, that Clarke would 
ſuffer one of the bail of his awn procuring for a client, whom 
| he knew.to be rich, to a& in that manner. The thing 1 is incre- 
dible and impoſſible. Therefore this tranſaction paſling at 
Workſop, Clarke being preſent and ſeen by Maplebach before, 
muſt have been calculated to drive Bates to his ſon in law. Then 
afterwards old Bates living with his ſon-in-law Graves, George 
Bates the ſon was turned out of the houſe, The Parties to this 
tranſaction were Graves, his clerk, and Maplebach. After old 
Bates went to Eclington, his language took a different turn 
towards his ſon George, from what it was before. There is no 
evidence of any conduct of the ſon to give cauſe for it. After 
he got to Eckington i in Fuly, the firſt willwas made. By that he 
gave the bulk or his fortune to Graves, It is not quite fo harſh 
to the family as the laſt will, which leaves the ſon only a ſhil- 
ing according to the vulgar method, which always imports 
reſentment. Some very trifling legacy was given to him by the 
firſt, "There was a good deal of management and contrivance 
with Wing Aſpfield, Clarke, and others in London. Aſhfield was 
referred to the more able management of, Clarke, who went to 
town. Theſe deeds were e then made. "The eſtate I believe was 
not enraligh, ol ed add 


th was Laid at the bar, that pa of k was a entailed.) 


Homeyer it was thought good to have a recovery. The effect 


2 'deeds-is to take from old Bates che whole Ellate. After 
| | this 
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. 1791. this c was ſome 388 as to "the operation 2 cel N 
* 1 pint Next year 2 deed to confirm it was made. In December 1790 
, the will Was made, it is ſingular enough, reciting the del, 

RAVES. + 


and the operation is teiconfirm the deeds quad the eſtates, the 
paſſed by them; and there was a ſurrender to the uſe of the will 
of ſome'copyhold eſtates. ' Graves did not Chooſe to rely upon 
' thele deeds and will. If this had been a real tranſaction, it 
would have been the total ruin of the man. There Was no pro. 
vilion or ſecurity for ſixpence given by the deeds to bim: but it 
appears, that though theſe deeds paſſed, he was not told, that be 
was diveſting himſelf of the ownerſhip of his eſtate : but he was 
. broughe forward as. the owner. Under theſe circumſtances the 
deeds and will came before the court. It was not objected to, 
that the inclination of the court Was diſtind ly againſt theſe in. 
ttruments, and to have them delivered up; and the decree would 
F have paſſed. ſo, but for a well founded objection made by the 
Attorney "General. - If the Lord Chancellor could have done it, he 
- would have made one work with all the deeds. and the will too. 
It was faid, the deeds were not "er; afide upon the ground of 
| | actual fraud 'and impoſition ; but that from the eircumiſlance 
1 of conveying the eſtate and retaining the poſſeſſion” upon that 
_  ..ground-it was fit to ſet them aſide, and that the court did not 
| Where there impute actual fraud. It is true, that where there is a convey- 
4 erat # ance of An eſtate, and poſſeſſion 18 retained, towards all thifd 
ſelton ure. parties, the perſon, to Whom it is conveyed, will not be allowed 
tne?” to be conſidered as owner.z nor will the ownerſhip be diveſted: 
Þ- += cog} Hut it is not upon that principle the cotirt interferes, where the 
chip is vor + deedsare {et aſide between the parties themſelves and the perſon 
ebenda claiming as heir from the party, who conveyed. That mult be 


where deeds 


are tet ade upon the ground of impoſition ; and the retaining is only an eri. 
parties them dence of fraud, which ſhews, he muſt have been impoſed on; 


| ſelves, and the . | . "1 * 
| heir of the and the circumſtance of weakneſs of capacity proved in any rea- 


partyconvey- - ſonable degree being added, that is ſufficient to overturn the 


ing, it mu 


be upon ac.. deeds upon the ground- of actual fraud. Both the deeds and the 


tual fraud; " 
dad nens: will were tried together in one record, but upon ſeparate iſſu 


raining is on · The jury found againſt both the deeds and the will. Upon ap- 


ly evidence; 


vhich with. plication to this court a new trial was granted. Upon the firſt 
reaſonable trial the judge was perfectly ſatisfied: with the verdict. As to the 


proof of weak 


. will will a doubt aroſe, whether -a prejudice might not have ariſen 


„ the validity of che will — * tried at the fame 
time 
| PS 5 | 
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time as to the validity of the deeds ; and an idea was ſuggeſted, 
that they might be ſeparated. It was inſiſted by the Attorney 


General, chat it would be improper to declare the deeds to be 


get afide for fraud, at the ſame time, that according to the caſe 
of Kerrich v. Branſby, 3 Bro. P. C. 358 (a) the Court was directing 
an iſſue upon the will; and very rightly ; for the will confirm- 
ing the deeds, if there was a verdict for the will, it would be 
odd, that the deeds ſhould be ſet aſide for fraud, which were 
confirmed by the will; as to which if there was a verdict for 
the deviſee, it muſt have been upon the ground, that the teſta- 
cor was of ſound mind: and therefore was ſatisfied with the deeds; 
and that would be a ſtrong argument againſt impoſition as to 
the deeds. Lord Thurloto therefore directed both iſſues; and 
left both the deeds and the will to ſtand upon one trial at law. 
I feel, as he did, that the deeds ought to condemn the will ; and 
] :annot_ conceive, how it is poſſible to ſuppoſe the deeds void 
as obtained by fraud, and that the will intermediate in the courſe 
of the deeds, and confirming them, ſhould be free from fraud 
and impoſition, and that degree of weakneſs coupled with prac- 
tice, that ought to ſer aſide a will. Therefore the firſt trial ought 
to have effect in this caſe; and I cannot conſider this as a ſingle 
independent trial had upon this will. The queſtion now re- 
mains, whether there ought to be a new trial after two trials, 
the laſt particularly I am perſuaded conducted ſo, that the 
learned Judge, whoſe loſs we all lament, had given the beſt 
direction to the jury. The only difference between his direction 
and, that which I ſhould give, is, that my direction would be 
more afhrmative, than I underſtand his was. Therefore theſe 
inſtruments muſt be totally ſet aſide. It makes no difference, 
that the cauſe originated in this Court; for if there had been 


two ejectments, it would be a very proper caſe for the Court to 


interpoſe after two ſuch trials to ſay, there ſhould be no farther 
trial: but this is certainly a caſe, in which this Court ought not 
to be the inſtrument of a third trial. There is a great deal of 
evidence in the conduct of this trial, which one is ſorry to ſee 
in a Court of Juſtice. There is in this caſe a great deal of evi- 
dence, which muſt have diſtreſſed the Judge to ſay, what he 
ſhould do with the witneſs during the courſe of the trial. That 


© (a) James v, Greaves, 2 P. Mall. 270. Bemett v. Fade, 2 Al. 324. Nelb v. Claverden, 
$ dit. 424 Anon. 3 Alk, 17. N | 
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direction for the defendant to re-convey would be improper. 


a re-conveyance. That was uſed as an argument, that the legal 


that made no difference; and that it was ex abundanti caulell tor 


ache deed decreed to be delivered up, you want a reconveyance- 
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unqueſtionably is the caſe as to Maplebach's evidence ; and that 
is in the ſound diſtribution {of juſtice a very good reaſon, Why 
this Court ſhould not give another opportunity for variation of 
evidence. I think, this cafe is decided perfealy according tg 
juſtice. ̃ 


— —— — OOO — 


All the inſtruments were directed to be ſet aide with cor, 
of the ſuit, and of the laſt trial; the coſts of the former having 
been paid. | 


In making the decree it ſtruck the Lord Chancellor, that 2 


For the plaintiff. 


It is always the courſe of the Court to direct a re-conveyance in 
order to prevent difficulty as to purchaſers. . In Hawes v. Wyatt 
3 Bro. C. C. 156. there was an appeal from the Maſter of the 
Rolls upon a bill to ſet aſide a deed for fraud. The Maſter of the 
Rolls thought, though the deed was fraudulent, it had the 
operation of revoking the will: Lord Thurlow thought, it had 
not: but that it could have no operation. It was argued, that 
it muſt revoke the will, becauſe whenever a decree is made to 
cancel deeds for fraud, part of the decree is, that there mult be 


eſtate did not paſs back by the cancelling. Lord Thurlow ſaid, 


the ſake of purchaſers: but it was there taken to be the {ſettled 
practice. In Barneſley v. Powell 1 Vef. 284. though the will was 
a forgery, and the deeds were all ordered to be delivered up, yet 
A re-conveyance was directed. 140 


For the defendant. 


| In Hawes v. Wyatt, Lord Thurlow thought it wrong to order 
a re-conveyance, where there never had been any title in the 


Lord CHANCELLOR. | 
1 doubt, whether in theſe caſes, where the eſtate paſſed by 


In 
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ſa Hawes v. Wyatt holding the deed to be no revocation, it 
would have been bdd to have directed the perſon, who took the 


would be equally ſet aſide at law upon pleading to it, in that 
caſe I apprehend, no eſtate paſſes. It is otherwile, if the eſtate 
has been conveyed to a third perſon as an inſtrument not privy 
to the fraud; or if the deed is ſet aſide upon paying ſo much 
money: thexe, till payment the eſtate remains. But I doubt as 
to directing a conveyance, where it is conſiſtently with the 
opinion of the court an abſolute nullity. I will add that di- 
rection, if it is according to the practice: but at preſent I think 
it an inaccuracy. Perhaps upon conſideration the plaintiff will 
think, his title will be better without it. 


—_— 


be point as to the reconveyance was afterwards waived by 
the plaintiff, 


hate under it to COnVey. When the court has declared a deed 
to be ſet ande for fraud and impoſition, I muſt ſuppoſe, it | 


Ee porte MI L. LB. 
December a 3d. 1793. 


M R. Hanley the banker was creditor under the bankrupt- 
| cy of Mills, Warrington and Swanſlon upon four notes; 
one of Which was upon the face of it payable with intereſt at the 
rate of ; per cent.; the other three amounting in the whole to 
99001, were merely notes payable on demand. A ſurplus being 
left after the creditors had received 20 ſhillings in the pound, the 
banker petitioned for intereſt upon theſe notes ſubſequent to the 
date of the commiſſion. He repreſented the tranſaction, upon 
which his debt aroſe, thus; that the partnerſhip uſed to make 
payments into his bank, and to draw upon him; that they 
ulually ſettled their accounts every half year; when, if it appear- 
ed, that they had overdrawn, notes were given for the balance; 
that theſe notes were of that deſcription ; that it happened by 


Miſtake of the perſon, who drew the notes, that three of them 
a : th | | | Were 
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Where deeds 
are ſet alide 
for fraud, but 
the eſtate has 
been convey - 
ed to a third 
perſon as an 
jallrument 
not privy to 
the fraud, or 
where they 
are ſet aſide 
on pay ing ſo 
much money, 
A recon- 
veyance 
ought to be 
decreed. 


In caſe of a 
ſurplus com- 
ing to a bank - 
rupt creditors 
have a right 
to intereſt, 
wherever 
there is a con- 
tract for it ap- 
pearing either 
on the face of 
the ſecurity 
or by evi- 
dence. 
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1794. were made payable on demand: but that the real intention of 

E the parties was, that theſe balances ſhould carry intereſt, U 

Mitts. that petition Lord Thurloto ordered, that intereſt ſhould be com. 
puted on all theſe notes (a). The object of this petition was to 


have that order diſcharged. 


Attorney General, and Solicitor General for the petition, 


From the firſt ſtatute of bankrupts in the time of Hen. 8. t, 
che caſe of Bromley v. Goodere, 1 Ath, 75, in the year 1743, no 
creditor has had intereſt upon his debt beyond the date of the 
commiſſion. From that year, though it cannot be doubted, 
that in almoſt every conſiderable bankruptcy, where there was 3 
furplus, many of the creditors muſt have been conſidered 28 
having dealt upon an implied contract for intereſt, yet no credi- 
tors except thoſe within the rule of that caſe have ever ſucceeded 
in ſach an application. - The note carrying intereſt upon the face 
of it would entitle the creditor to intereſt within the rule laid 
down by Lord Hardicke, but the other notes payable upon de- 
mand are diſtinguiſhable. Ex parte Marlar 1 Ath. 150. The 
caſe of notes payable upon demand or at a particular day, if in- 
tereſt is not reſerved upon the face of it, would be diſtinguiſhed 
in this ; that no more would be permitted to be proved than the 
expreſs ſum in the note at firſt, unleſs a ſurplus appeared; 
though intereſt would have been given as damages, if in the 
former caſe a demand was made. But nothing is to be recove. 
red in bankruptcy upon the foot of damages. The Lords Con- 
miſſionert, when this petition was before them, found great dif- 
 ficulty in acceding to Bromley v. Goodere. Two of them were 
| clearly againſt it; though I admit, they did conſider it as that 
ſort of authority, that was not to be ſhaken without great con- 
ſideration. It is difficult to diſtinguiſh the caſe of a contract, by 
virtue of which intereſt ſhould be payable, but where there is 
no writing, from that ſpecies of contract, upon which Lord 
 Hardwicke held, that it ſhould, vis. a written contract upon the 
face of it carrying intereſt. Lord Commiſſioner Wilſon ſtated, that 
he could make no ſenſe of the order. Lord Commiſſioner Eyre ſaid, 
if the queſtion was new, he ſhould find it very difficult to make 
ſuch an order: but they felt great difficulty in diſtinguiſhing 
between that caſe and this, There have been _—_—— 

| 0c. ge. | 
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mixed eaſes; vis; where chere have been contracts upon the 
face of them carrying intereſt, and other contracts, by virtue of 
which, if no bankruptcy had taken place, there would have 
been a claim of intereſt ; and in the one caſe the claim has been 
admitted by the court, in the other rejected. There is no 
authority given by any of the ſtatutes for the deciſion in Bromley 
„. Goodere; therefore it ought not to be carried farther, than 
conſtant uſage has adopted it in the extent, to which it has been 
carried. E parte Champion, 3 Bro. C. C. 436. went upon the 
ſame idea of contract as this order: but neither Champion nor 
Hankey had juſtice done to them, if the caſe is to be put upon 
contract; for one term only of the contract is taken; and in- 
tereſt is not given in the beneficial manner, in which they muſt 
have had it upon that ground. There is no one act concerning 
bankrupts, that does not ce of the Ern of the on 


It is impolible out of any of them to ae that the court is 
to carry forward the terms of the contract. The thing to be 
paid is the debt due at the bankruptcy. The ſubſequent inte- 
reſt is not then due. The firſt caſe after 1743 is Ex parte Roole, 
22d December 1753. 1 Atk. 244. There an order was made for 
intereſt at 4 per cent. from the date of the report; and that on 


payment of the ſam reported due with intereſt. the commiſſion 


ſhould be ſuperſeded. That does not apply; for the petition 
was to have the commiſſion ſuperſeded ; that is, to be put in 
the ſame caſe,” as if no commiſſion had iſſued. The parties ſtood 
ſtill for 10 years. Therefore the court refuſed to ſuperſede the 
commiſſion except on payment of intereſt. In Ex parte Hawkins, 
4 April 1754 there was a direction to compute intereſt : but 
that was as to ſpecialty creditors. On the zd November 1755, 
on petition of a bankrupt the order was to compute intereſt 
upon all ſuch debts, as carry intereſt, (which means always car- 
rying intereſt on the face of them,) and that the overplus ſhould 


be paid to the bankrupt. The next was in the matter of Maſe * 


before Lord Camden 22d December 1768. That was a petition by 
allignees, who were creditors by bond and ſimple contract. 

They demanded ſubſequent intereſt upon the aggregate of their 
debts, In that caſe, and in Ex parte Fergu/5n on petition of 
bond creditors, the order was to compute intereſt upon the bond 
debts from the reſpective dividends, to be paid out of the ſurplus, 
W | 483 > In 
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In the matter of Ten a bankrupt 4775 on the petition of judg. 
ment creditors, the order was to compute what was due to the pe. 
titioners and other creditors, whoſe debts carry intereſt, for intereſt 
from the date of the final dividend. In the matter of Ru, , 
bankrupt before Lord Bathurft : that was alſo a caſe of bond cre. 
ditors. In Ex parte Hyde before the Lords Commiſſioners in 1783 
there were creditors by bond and notes. The order was to pay tle 
remainder of their debts together with intereſt upon ſuch, as car. 
ried intereſt, at the rate reſerved by the reſpective ſecurities, 
Theſe are all the orders previous to the order of Lord Thu 
no diſputed. Another claſs of caſes is that of joint and ſepa. 
rate creditors. The effects there are applied diſtributively: but 
it has been often determined, that after the joint creditors are 
paid 20 thillinge in the pound, the ſeparate / creditors muſt be 
paid the ſame, before the joint creditors, - whoſe ſecurities carry | 
intereſt, ſhall have any. If the nature of the contract prior to 
the commiſſion. is to decide, there is no reaſon, why they ſhould 
not have out of the joint effects intereſt, as they have the princi. 
pal ; before the ſeparate creditors can claim at all. Lord Hard. 
zwicke ſays, the firſt ſtatute of bankruptcy 34th and 35th Hen. 8, 
has been ſo much altered by ſubſequent acts, chat it deſerves 
no conſideration: but it ſeems. to deſerve a great deal. The text ap- 
parently bears againſt my propoſition: but it is an act providing 
a mode of proceeding againſt a debtor analogous in ſome degrec 
to an execution. It is impoſſible however to read the ſubſequent 
ads, eſpecially thoſe made ſince 1743, without ſeeing, that the 
language applies merely to debts due at the bankruptcy. Del. 
or duty are the words, upon which the principle ariſes, that 
nothing by way of damages can be claimed. The proviſo as to 
debts and duties is ſtrong for this; for while the proceeding 
was {imply ſuch; as this ſtatute provides, it was fimply an exe. 
cution on behalf of thoſe creditors, - who ſued it; for the ſubſe- 
quent ſtatutes provide for other creditors coming in. Unleſs 
there was this proviſo in the ſlatute-it would have been a diſ- 
charge of the bankrupt ; and this, proviſion was abſolutely ne- 


ceſſary to keep alive the demand, not for intereſt, but for the 
debt. 


Lord 


_ in Chancery, 


. Ex parte 


- pa unn ba- LEE 
Maus. 


That ſtatute cannot apply to it; for at "this date of that date 
chere could be no demand for intereſt. | 


Intereſt for money was uſury Mey and therefore a be 
neither a debt nor a duty. When by law intereſt was permitted 
to be taken, and the rate of it was fixed, then it became a debt 
or a duty. The difficulty upon the ſubſequent ſtatutes will be 
to ſhew, that I can take away from the end ay _ the 
eſtate without full fatisfaQtion. | 


4 14.4% 


For the Male. 


No act has given authority to apply the ploperty of the bank- 

rupt to any thing not a debt at the time of the bankruptcy. The — 
ſtatutes direct the ſurplus to be paid to the bankrupt. By 44 

and 5¹⁵ Ann. c. 17. bankrupts are diſcharged from all debts due 

and owing at the time on became aha | | 


| Lord ron, 


That ſuppoſes an infolyent eſtate, res there i is no Soak, 
for the bankrupt is alſo to Have an allowance. The ſtatute 
meant to give him a benefit, he had not before; to diſcharge 
him from all debts at the time of the bankruptcy with all the 
conſequenees of thoſe debts. In the clauſe with regard to the 


ſurplus he is to have it after full ſatisfaction. 'The debt is an- 
cecedent 2 4-4 owiagh and eee till 4 4 nom 


F, or 2 petition. 


Between the 4th and 5th 4 and 755 Geo. I. a debt payable 
at a future day could not have been taken in compuration ; and 
till 5th Geo, 2. it could not be the ground of ſuing out à com- 
miſſion. Therefore previouſly ,to 7/5 Geo. 1. the bankrupt re- 
mained hable to thoſe debts. Lord Hardeicke confidered this 
only with regard to the bankrupt himſelf: but it is extremely 
important with regard to thoſe creditors, who are prevented from 
proving under the commiſſion, but have a fair demand in con- 
ſeience; as where it lies in covenant not broken, or in damages: 
a AD Bene? ae In 
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1794. In another petition, Ex parte Vernon, now before the Court upon 
this queſtion, the creditor is a moſt meritorious creditor for a 
Mus. debt. previous to the bankruptcy; a creditor, from whom the 
ö ſurplus principally aroſe; Where a large ſum of ſtock was lent 

to the bankrupt under a contract to replace it. That, it has been 
determined, cannot be proved under the bankruptcy. Such . 
creditor will be groſsly injured, Intereſt accrued after the com-. 
miſſion is unqueſtionably a debt after the commiſſion. Intereſt 

is a new debt created by delay of payment. The caſe of a bond 

is different; for the penalty being forfeited, that is the debt. 

A ſum eve on a future event cannot-be proved, * in the 

caſe of bottomry or re/ſpondentia debts under- 1 gth Geo. 2. That 

was on the ground, that it was a debt, that did not accrue till 

after the bankruptcy ; j _ therefore was not within the bank. 

2 2 . 


At all « events it ought not to de carried beyond Bromley v. 
Goodere. Why-was no intereſt given beyond the penalty of the 
bond in that caſe? If it is to be conſidered on the ground of de- 
lay of payment by executing the commiſſion, there ought to 
have been. intereſt beyond the penalty. The reaſon was, be- 
cauſe the penalty was the utmoſt ſum, for which debt could have 
been had at the e the commiſſion. 


k | The habit of 4 ſtated * theſe abbot proves no ſepa- 
rate independent contract for intereſt. When by the commiſſion 
an end was put to that dealing, what ground was there for any 
contract for intereſt? In an action intereſt, could have been al- 
lowed only by way of damages for non- payment of a debt. 


The 38 in rer af the pale was dopped by the 
Court. 


= Tord CHANCELLOR. _ 


"+7. tk. 2 27 It was with ſurpriſe, that I heard that caſe of Bromley v. Child 
RH 8 r It has now been above 50 years confirmed by 
* n every Judge, who has fat in this Court. I never heard a cri- 


OAK 17S, e & u b, 
7 ticiſm upon it, except an obſervation, which is obvious enoug 
hyp wh 4 — , Pt , 23K 


| | — 1 
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chat it 18 Wed a bond ſhould be in a worſe 4 than a 
note, becauſe the intereſt in one caſe is ſtopped by the penalty, 
and in the other goes on till actual payment. It is hard on the 
other intereſts, which cannot be proved under the commiſſion: 
but 1 do not relieve the hardſhip of thoſe creditors by impoſing 
a hardſhip on other creditors. That determination was by no 
means 2 raſh determination. The caſe was argued wit h all the 
ability of the bar; and the Chancellor determined it upon full con- 
ſideration. It is perfectly well founded. Any other concluſion 
would have been erroneous. I ſhould think, it would be re- 
moving land mazks to diſturb it at the diſtance of 5o years. But 
if the point was new, my aſſent goes to the reaſoning as well 
as the authorigp, It lies in a narrow compaſs, It can only ariſe 
upon the ach and 5th Aune; for it is clear upon the former acts, 
that a creditor not fully ſarisfied had all his remedy open; and 
then the dividend received was payment only pro tanto. The 
remainder remained to be recovered againſt his perſon ; and his 
future effects continued liable. When the ſtature made the 


certificate a bar, it required very expreſs words to declare the 


creditors to be totally precluded by making a ſtop in the arrange- 
ment of the bankrupt's effects, and ſaying, that property ſhould 
be taken from the creditors, before they were fully paid and 
ſatisfied. The act does no ſuch thing. Nothing but an expreſs 
ſpecifick proviton to declare, that all debts ſhould be taken 
with a {top as at the time of the bankruptcy, would have in- 
duced me to make a concluſion againſt the principle, upon which 


the act was made for the benefit of the creditors, not of the bank⸗ 


rupt. The fund belongs to the creditors. It goes on, and 
produces conliderable profits. The ſurplus, after full ſatisfaction 
belongs ta the bankrupt. - Till that in natural juſtice the cre- 
ditors have a right to retain it againſt any claim, the bankrupt 
can ſet up. Ajuſt demand includes in it the idea, that it muſt 
alſo be a legal demand. Upon that the Court has not thought 
itſelf warranted to give intereſt upon a bond beyond the penalty. 
But two caſes were cited in the argument of Bromley v. Child, 
before Lord Hardwicke ; for a ſurplus is unfortunately a very 
rare caſe. The events, by which Sir Stephen Evance's eſtate ſo 
long after his death turned out productive, are very uncommon. 


The two calee cited there, were Ex parte Dew in 1739, and Ex 
Yor. II. lp” H parte 


Under bank- 
ruptcy no in- 
tereſt beyond 
the penalty 
of a bond. 


1734 parte Pring, In the former there were no creditors, . whoſe 3 


OO wr I und 
Ax parte 
M1tis. 

Were debts 

did not carry 

iatereſt by 

the conract, 
tie Court 
made the 
bankrupt pay 
tar contribu- 
tion oat of 
tne ſurplus. 

A ſurety ad- 

 u0:rted under 

the bankrupt- 


cy of his prin- 


Cipal as to all 
recovered 
againſt him 
and his colts, 
tnere Leing a 
1U7pILS, 


_ caſe of intereſt due by contract, where there is no note, from 


\ Hardwicke's line has been purſued by every judge. Therefore, 


| be equally ſo, where it is otherwiſe evidenced, 


courſe of dealing between banker and cuſtomers. 
' whether this 9000/7. the amount of theſe three notes is preciſely 


Caſes in "Eynkrery, 


carried intereſt by contract; therefore Lord Hargwicke could 
make no proviſion for them conſiſtently with the rule, he laid 
down: but before he delivered the ſurplus, he obliged the 
bankrupt to pay the contribution paid by the creditors, who 

came in under the commiſſion. In the other caſe a perſon had | 
been a ſurety in a bond; and was obliged: to pay the whole 
amount of the bond. He was admitted to come in, there being 
a ſurplus, to the full amount of all recovered againſt him and 
his coſts. Being damaged in conſequence of being ſurety, and 
having a right as to that as againſt the bankrupt, Lord Hard. 
wicke admitted him to receive it, before he ordered the ſurplus 
to be paid over. As the argument in Bromley v. Cbild was ſo 
much laboured, I dare ſay, no other caſe could be found. The 
caſe has often occurred ſince; and without any variation Lord 


if I ſhould conſider that as a queſtion now open, nothing would 
be fixed or certain in the law and practice of this Court in the ex- 
poſition of the ſtatute law; and a ſtatute, of which this Court has 
a conſtant and peculiar cognizance. I cannot diſtinguiſh the 


the caſe, where there is a note. Lord Hardtwicke-went no farther, 
becauſe there were no creditors but creditors: by bond and by 
notes; and he was ſo correct, that he never would go beyond the 
caſe before him. It is admitted for the petition, that it is im- 
poſſible to draw the diſtinction; and that if the note is evidence, 
and therefore where chere is 4 note, it is well founded, it mult 


I have ſome doubt as to the other part of the caſe. 


Hanley wes a banker. He can have no intereſt certainly as 
bolder of a promiſſory note payable on demand: but if it i, 
really the balance of over-drawing, and the note is out of the 
queſtion, the banker 1s entitled, not by way of damages, but 


from the implied contract between the parties upon the conſtant 
But I doubt, 


the juſt and due balance of over-drawing between the banker 


"_y his cuſtomer. As to the note, which he took expteſsly pay- 
e. 


= i 1 
3 | 
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-ble wich intereſt, at appears to me, that was meant as a ſtand. 1794. 
ae debt; nog to enter into the account between them as banker 7 3 
YA cuſtomer. As to the others the caſe is a little different; 
5 are only to aſcertain the balance due at ſome particular pe- 
riod. They ge on paying their caſh into this -houſe. When- 5 
ever they made a payment into the houſe, it would ſtop intereſt 
upon that. The banker need not declare upon the note, Where 
there is 2 note payable on demand, you need not declare upon 
ir, or give it in evidence. 0 

For the Pelition. | | f 
4 4. The defendant might. 


- 


Tord CHANCELLOR. Te age 
If he had declared upon the note, he could only have reco- Creditor by 


vered the fam in the note: but if there was a count upon the 933 
mutuatus, he could have recovered upon the loan. It was a loan 1 52 
at intereſt, and then notwithſtanding the note he might have the loan. 
recovered without it, But it is neceſſary to ſettle the fact, whe- 4 
ther it was really aloan. The note certainly would not only not 

carry intereſt, but is rather a preſumption againſt it. Lord 
Hardwicke's order, and the ſubſequent determinations, certainly 

go no farther, than where intereſt is due at law ex contractu. 
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The Court directed the order thus; To compute intereſt upon 

ſuch debts, as either upon the face of the ſecurity or by force 

of the contract between the parties carry intereſt. we. 
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Tenant can- 
not file a bill 
of interplea- 
der againſt 
his landlord 
on notice of 
ejectment by 
a ſtranger 
under a title 
adverſe to 
that ofthe 
landlord. 

On ſuſpicion 
of colluſion 
an inquiry 
into the cir. * 
cumitances 


was directed; 
. Garveth accompanied with a demiſe of the land. 


ing the fraud, the courſe of the cauſe, that Hernal bad ſold his claim to 5. 


and the re- 
rt confirm- 


the bill was 
diſmiſſed 
with coſts to 
the land tard 
as between 
attorney and 


client to be 


paid by the 
plaintiff and 
his ſolicitor; 
the latter to 
ſhew Cauſe 
why he 
ſhould not 
be ſtruck of 
the roll, 


ww 
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burner ANG Ove. 


| \ January 24% $77, 28th, 1794- 


N 7 Dungey being in polfekon of n belonging ta 

Angove took a leafe from him for 21 years: - Under that leaſe 
he paid rent eight or nine years, till notice of ejeciment was 
ſerved upon him under a titlg”of Hernal adverſe to that of his 
landlord. This ejectment was non: proſſed: but the tenant on 
account of it refuſed to -pay any more rent; and filed a bill of 
interpleader, The anſwer of Hernal Was taken without oath, 
The caſe, he ſet up by his anſwer, was, that though the legal 


_ eſtate was in Angove, yet it 4 by a decree in another 
- cauſe, that after certain incumbrances diſcharged he would 


ſtand as truſtee fir Garveib; and that Hernal had a poft chit of 
It appeared in 


phentan, who was not à harty ;; but acted as ſolicitor for the 
plaintiff. The rent had been paid into Court by the tenant. 
The affidavit, on filingthe- bill, was not in the uſual form; but 
ta this effect: that the bill annexed. is not with the conſent, 
% knowledge, or combination, of either of the, defendants therein 
« mentioned : but merely of this deponent's own free will.” 

Upon the opening, the Lord Chancelfor expreſſed his ſurpriſe a: 


this bill; which he ſaid ought to be diſmiſled. with coſts upon 


the face _ it; being an interpleading binn brought by a tenant 
under a leaſe againſt his landlord, 8 a 7 0 ſet up 2 


title adverſe to the e, Lf: £4 46 
F or the Plainti Sf.” oil 12 
The tenant Wotld be lable 0 an a agion of hou for his 
egen 9 | . \ 
: * # | ; 
Lord CHANCELLOR. * „„ 0 


Then he will bring an action againſt Th 3 upon the 
covenant in his leaſe. I can conceive a tenant entitled to bring 
ſuch a bill, where two perſons diſpute, which. is the repreſenta- 


tive of the leſſor: but f in this caſe how monſtrous a 227 would 
f SP ud l NYE: . it 
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it be, if it was in the power of the tenant to make the land- 
lord, at law the defendant in the ejectment, diſcloſe his 
title by an interpleading bill! I ſhall defire, when all the cir- 
cumſtances are ſtated, to be furniſhed with a ground to believe, 
| am not acting comnally in hearing a bill of interpleader filed 
by a tenant admitting, he holds under a leaſe, and calling the 
leſſor into this Court to queſtion that title, which he has ac- 
knowledged by accepting the leaſe, merely on a ſuggeſtion. of a 
ſtranger making title, The only caſe, in which a tenant can 
come into this Court upon ſuch interpleading bill, is, where 
the leſlor has done ſome act himſelf to embarraſs the tenant ; 
which is the caſe of a mortgage. 


Solicitor General and Mr. Shocter for the Plaintiff: 


In Field v. Tod (a) the plaintiff, who was a packer, did not 


upon the bankruptey of -Dewwburft return the goods to Hill, who 
had delivered them to him to be packed for Dewharſt; which 
he ought to have done upon the principle now ſtated. It was 
held, that he need not look to the title; but being an innocent 
holder ought not to be doubly vexed, and that the queſtion 
ought to be agitated between the parties themſelves. The Court 


has done the ſame in the caſe of tenants of eſtates, even where 


the tenant occupies by demiſe of one perſon, and a claim is 
made by another. Woo v. Kaye before Lord Thurlow is not to 
de diſtinguithed from this. There a houſe was deviſed to truſtees 


for the ſeparate uſe of Mrs. Kaye, with a proviſion for the rent 
to be paid to the perſon, to whom ſhe ſhould give a letter of at- 
torney. The truſtees not acting, Mr. and Mrs. Kaye entered. 
In 1783 they executed a leaſe to Hood for ſeven years, if the 


ſhould ſo long live. In 4787 the truſtees at the inſtigation of her 
_ fon inſiſted, that as the eſtate was deviſed to them, they had a 


right to receive the rent and apply it to anſwer repairs on other 
parts of the eſtate; and they gave notice to the tenant not to pay. 


In conſequence of his refuſal the leflor proceeded upon the 
leaſe; and the tenant filed a bill. It was inſiſted, as it is now, 
that a perſon, who had taken a leaſe from another, coul:l not 
file ſuch a bill. The Chancellor ſaid, it would be the molt 
detrimental thing to the publick and to tenants; becauſe 
nothing can be more material, thaa that tenants ſhall be ſafe 


| (a) Ciied ante 104. 
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in the oecupe: ion of the 6: that if the landlord has a com. 


plete* title, he may indemnify them; but that if he does not 
rake Care of the defence, the conſequence is, the, tenant has a 


right to tone into equity. In Surry v. Lord Walibam 28 Feb. 
178; under the Will of Mr. Olmius Lord Waltham conceived 
himfelf to be abſolutely entitled to an eſtate in Ee. He had 


let two farms to Surry. A perſon claimed under the will, in. 
fiſting, that his wife was the legitimate daughter of the deviſor 
and threatenedan ejectment. Lord Waltham calling for his rent, 
the tenant filed a bill of interpleader. The injunction Was con- 
tinued to the hearing, the rent being paid into court. Both 
theſe caſes were cited, when this cauſe came before Lord Thurl, 
upon the queſtion, whether the injunction ſhould be continued; 

and Lord Thurlow affirmed what he had done; and directed 


tbe injunction to be continued on paying the money into | 


Court (a). The circumſtance, that the plaintiff had taken by 


demiſe from the defendant, occurred in both thoſe caſes. Aldricb 
v. Thompſon was before both Sir T himas Steel and Lord Thurlw, 


It is repo doe upon the original hearing 2 Bro. C. C. 149. Per- 


ſons having rent charges diſtreined upon the tenants. They 


filed a bill of interpleader. It was inſiſted, they had no right 
to do ſo; whatever right they had to an indemnity. Sir Thomas 


| Sewoel thought: they could not file the bill: but Lord Thurloco 
ordered the rent to be brought into Court. In Brimer v. Bu- 
cbanan 28 Nov. 1788 the plaintiff had received ſeveral ſums of 


money from government for corn ſhipped for the publick ſervice. 


He filed a bill againit ſeveral perſons, who ſet up claims. One 
claimed in reſpect of the freight of the con; which would have 
been anſwerable for the freight. It was inſiſted, he had no right 
to file the bill; for that he was bound to account with thoſe, 
under whoſe authority he ated. Lord Thurlow thought other- 


wiſe ; that the money having come actually to his hands from 


- government, though -under an authority that ought not to be 
acted upon, he was hable ; and therefore might file the bill. 


| (4) The Lord Chancellor obſerved, that it appeared by the note in 3 Bro. C. C. 36. that 


on the motion to diſſolve the injunction Angeve conſented to waive the right to di: miſs 
" the bill; and that the injunction ſhould go on paying the money into Court; and ſaid, he 


did not Slots him; as he might have OR) it very _ to Lget) his rent, if not. paid 


Canto Court. 


Lord 


Grin n 
Caſes" in Chancery, 


- 


" Lord CHANCELLOR. 


1n all theſe caſes, the party has a Tight to the ſpecifick money : 
but the caſe of a tenant, who diſavows his landlord, is different. 
He never can be called upon to pay the rent to the other perſon. 


While the tenant is bound by contract to pay to Angove, Hærnal 


may eject him; and may bring an action for uſe and occupation: 
but he never can for the rent. It is a different demand. The partic; 
interpleading muſt each in ſuppoſition have a right to the ſame 
demand. Here that cannot be ſet up; for an action for the rent 


he never can have. | en tl 


4 


: 


It will be in effect the ſame action. 
Lud CHANCELLOR. | ,. . Ka 


Where there is a demiſe, an e "I ** PU occupation 
cannot be brought by the leſſor: but it muſt be upon the deed 
for the rent. If another perſon claims, he may bring an action 
for uſe and occupation. The caſe of Wosd v. Kaye is very right; 
and directly oppoſite to this. The title of the truſtees was deriya- 
tive from that of the ceftuy que truſt ; - and was conſiſtent with it. 
The tenant did not come to diſavow the title of the landlord. 
It was a queſtion between truſtees and the ceftut que truft ; with 
which the tenant had nothing to do. The rights of the truſtees 
and ceflui que tr ſtand on the ſame foundation. So Alarich v. 
Thompfon was a clear caſe of interpleader ; for the annuitants 
were claiming their rights by contract with a perſon, they had 
permitted to continue in poſſeſſion of the eſtate. 

' Attorney General, and Mr. Holliſt, for the defendant. 
Hernal. : | | | 
The parties have acquieſced in treating this as a caſe of i inter- 
pleader. The plaintiff is only to bring the parties to a hearing. 
if 7perſon is ſeiſed of an equity of redemption, has made a leaſe» 
and gives notice not to pay rent to the mortgagee, but to him- 
ſelf, the tenant may file a bill of interpleader, if the landlord 
refuſes to indemnify him. If the mortgage is ſubſequent to 


the leaſe, the tenant is involved 5 in the diſpute by the act of the 
mortgagor. 


for the rent. 
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tion, As a 
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but it muſt be 
upon the deed 
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is in court, the court will retain it till the report in the other 


Jide holder of the bill without notice. A. filed a bill of interplca- 


intereſted is not before the court; therefore there is a defect of 
'." Np N 8 | | parties; 


n 
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mortgagor. A queſtion may ariſe, whether the mortgage is paid 
or not. In another cauſe it appears, that this is a caſe of chat 
ſort. The defendant Angove having ſubmitted to this caſe 
time to time, and ſuffered an injunction to go and be ſuſta 
his conduct has operated in fact to remove the neceſſity of ap. 
'plying for a receiver in that-other-cauſe. This cauſe never would 
have had the effect, it has, if the other defendant had either de- 
murred, or moved to diſſolve the injunction. 


from 
ined, 


But as the money 


cauſe. After what has been ſaid, 1 ſhall only cite 2 Com. Di, 
Chancery, (3 T.) and Gilb. For. Rom. 48. where atter ſtating what 
bills of 1aterplead :r are he ſays there are other bills of inter. 
pleader likewiſe; as when two perſons claim the rent of te- 


'* nants'; there the tenants may prefer an interpleading bil 
**« againſt both of them &c. | 


Mr. Mansfield, Mr. Lloyd, and Mr. Simeon for the deſeud. 
ant Angove. £7 WP | 
There never was an inſtance of ſuch a bill. There was a caf: 
'before Lord Kenyon when Maſter of the Rolls, which ſupports 
the opinion, the court has already thrown out. A. as attorney 
for B. was employed to recover a debt. A. accepted a bill for 
B. which, though not intended to be negotiable, was transfer- 
red. B. being an uncertificated bankrupt, his aſſignees claimed 
the money in the hands of 4. A perſon alſo claimed as bon 


der, Lord Kenyon diſmiſſed the bill, being of opinion, that 
none but a mere ſtake-holder could file ſuch a bill; and that 
-when a man had expreſsly contracted with either of the parties, 
as in that caſe by the acceptance; he could not, In Met 
v. Hervey, 1 Ve, 248, Lord: Hardwicke expreſsly lays it down, that 
ſuch bill cannot be as to the poſſeſſion; but muſt be as to the pay- 
ment of ſome demand in money. That is a direct authority, 
that there cannot be a bill of interpleader to ſtop an ejectment. 
If any colluſion appears in any part of the proceeding, the court 
will make no decree; It is plain, they are colluding, from the 
circuniſtance of taking the anſwer of Hernal without oath, and 
from the unuſual form of the affidavit. Stephenton the party really 


Let in n 


jes; and in chat caſe the court may diſmiſs che bill. The 
plaintiff could not have been hurt by Hernal, if he had paid 
rent to Angove. Hernal could not have diſtreined, or maintained 
an action for uſe and occupation. Upon the motion to diſſolve 
the injunction nothing was {aid about the right to ſupport this 
bill upon che merits. It was thought premature. The motion 

was to diſſolye the injunQion, becauſe the plaintiff had not 
brought the money into court. The Chancellor was fo ſtruck 
with that cirewmſtance; and the circumſtances of collafion, of 
which he was then informed, that he faid, he thought, no man 
could have an injunction upon a bill of interpleader without 


bringing the money into court in the firſt inſtance; and he 


thought, the bill might be diſmiſſed for want of i it; and directed 
a motion to be made for that purpoſe. When the other motion 
was made, it was infiſted, chat according to the practice the 
money might be brought in at any time; and that did finally 
appear to be the practice. But it was underſtood, that the in- 
junction could not be continued without enn Da _— into 


court. 


Nh. 0 
The rule cannot be according to the bale before Lord Kenyon. 
| believe; the queſtion there was fimply, whether the Foy 
who brought the bill; had not by his acceptance made himſelf 
liable ina way, that made the demand of the innocent holder 
clear j who muſt be paid at all events; and any conſequence 


: 


attending the plaintiff he muſt ſuffer. But if the queſtion had 


been agitated between the bankrupt and his aſſignees, which is 


preciſely this caſe, the bill would have lain. The attempt to 


confine interpleader to caſes of mere bailment is abſurd; for in 
that caſe it may be compelled at law. But the caſes here are, 
where it cannot be compelled at law for want of privity between 
the perſons claiming. If a perſon comes to property by the 
bailment of two, or if he finds property claimed by two, he 


need not come into equity. If the bill does not Rate a ſufficient 


ground of interpleader, tha tought to be taken advantage of by 
demurrer, not at che hearing. The form of the affidavit can- 


not be taken advantage of at the hearing. By ſubmitting to an- 


ſwer they waiye that objection. This often happens in the caſe 


of a loſt deed : advantage cannot at the * be taken of the 


r AK | want 
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: "When this cauſe was firſt: Spe, it CL me as a Aue 
e new attempt. 1 had imagined, that nothing wa 
better known, or more firmly eſtabliſhed, though the particul;r 
authority for the poſition did not occur to me, than chat there 
n filing a bill of interpleader againſt an ejed. 

ment: the particular caſe has been mentioned, in which Lord 
 Hardwicke'beld that opinion. That was a bill of interpleader 
brought with the ſame ſiniſter purpoſe as this to draw out , 
diſcovery: of ſome facts relau ve to the title of the Hanmer eſtate; 
and Lord Hardwicke lays it down expreſoly, though upon the 
complicated ſtate of that cafe he granted the injunction, that 
upon the caſe of ejectment, where poſſeſſion is the queſtion 
there can be no bill of interpleader. The reaſon is manifeſt; 
xr inter. for upon the definition of it a bill of interpleader is, where two 
where wo - perſons claim of a third the ſame debt or the ſame duty. With 
perſons aim regard to the relation of landlord and tenant the right muſt be 
ian debtor the object of an ejectment. The law has taken ſuch anxious 
duty. care to ſettle their rights ariſing - out of that relation, that the 
tenant attacked throws himſelf upon his landlord. He has no- 

thing to do with any claim adverſe to his landlord. He puts 
the landlord in his place. If the landlord 'does not defend for 
him, he recovers upon his leaſe a recompence againſt the land- 
lord. In the caſe of another perſon claiming againſt the title of 
his landlord it is clear, unleſs he derives. under the title of the 
landlord, he cannot claim the ſame debt. The rent due upon the 

| demiſe i is a different demand from chat, which ſome other perſon 
may have upon the occupation of the premiſes. Upon the view, 

I now have of this caſe, it would be a ſmall matter upon the 

juſtice due to the rights of the country merely to diſmiſs the bill: 

Imuſt make it a ſubject of particular i inquiry. It is as pernici- 

ous a practice, and as dangerous to the landed property of the 

kingdom, as ever came before the court. It does not appear, 
whether the tenant gave notice to his landlord. That I ſhall in- 
quire into, The alarming conſequence is, that if the practice is 
2t2lerated, a tenant in poſſeſſion, whoſe duty it is to ſtand by 


and defend the poſſeſſion for the landlord, becomes the in- 
1 | ſtrument 


2 


— 


„ | = | 
uten ee eee him, and through the medium of this court 1794. 
to call upon Him to do chat, Which it was the prudence and the | N. „ 
juſtice of the law to prevent; to make a diſcloſure of his title at 
racket adverſaly 3_and that to be done through the machinations ä 
or is on eta. Suppok, he had given notice to his landlord, I 
ani that Atte had become defendant, Hernal could not in | | 
any manner in this court have made Angove diſcover his title at | 
uw; and the title at law is all, the tenant is concerned with. 
As to the form of the atkdavit, I am glad, this irregular affida- 
vit has been annexed to the bill; for it has ſpared the crime of 
perjury» Stephenton, when this anfwer without oath comes in, £ 
appears to be the real party intereſted to attack Angove, an 4 
have the rent paid into court for a purpoſe very improper, which 
1 (hall ftare preſently. Dungey inſtead of applying to the landlord, 
ind acling under his attorney, confults with the attorney in- 
tereſted in the diſpute. Hernal's caſe is, that a great while ago 
he had a off obit of Garveth accompanied with a demiſe of the 
land; and fold it to Steþbentsn for half the value on Garveth's 
getting into difficulties. The common injunction was obtained. 
No money was paid in; and Lord Thur/ow was ſtrongly of opi- 
nion, that the bill ought to be diſmiſſed, conſidering the pay- 
ment of the ſtake into court as a condition, upon which the bill 
muſt reſt,” where it appeared to be a caſe of double vexation. 

A conſent was given by Angove to paſs from the diſmiſſion of 
the bill on paying the money into court. I do not blame him; 
perhaps his prudence ſuggeſted, that if he vas to get rid of the 
bill, and endeavour to recover the rent by diſtreſs, it might be 
very doubtful. Perhaps it was occaſioned by his diſtreſs. Then 
the anſwer of Angove comes in. The bill is ſingular ; for it ſug. 
geſts a caſe. An interpleading bill never does that, Hernal by 
his anſwer taken, as it is, without, oath, ſhews, this ejectment pra eng 
was a ſham ejectment. He ſtates rhe legal eſtate to be in Angove, = 'oggeltsa 
only apprehending, that by ſome other proceeding in this court 8 
Angove would after certain incumbrances diſcharged ſtand as A 

truſtee for Garvetb. He ſtates upon his own anſwer a flat non- 

ſuit to any ejectment, he could have brought; and therefore 

thews, the ejectment was a ſham. | K 


Now that the caſe ſtands before me the counſel for Fernal have 
nothing to pray but this; not that I ſhould make any decree, 
| nor 
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not that lay peas a title of; Rene but any that the 
money having been paid into court, 1fhall retain it, not to dif. 
- poſe of it-in«this cauſe, ox to. give it. in this cauſe to Hernal, but 


to abide the event of the report of the Maſter in another Cauſe, 
+ the circumſtances of which I cannot know. Up to that extent 
even it ſhews the purpoſe of the interpleading bill to have been 
to obtain the rents to be paid over into court in this cauſe, inſtead 
of applying in that cauſe for a receryer, the, only proper way to 


take them out of the pocket of Angeve into this court. The te. 
nant is not doubly vexed. His own knowledge, or any advice 
he might have received, could not have ſuggeſted any danger 
from the ejectment. A bill of interpleader will lie, where the 
tenant may be liable to pay the rent to one of two different per- 


"Toſupport a - ſons. In the circumſtances of that caſe both the perſons. cl; 


bill of inter- . 
pleader by a 
renant two 
perions muſt 
claim the 
ſame rent in 
privity of te- 


u ure and con- 


tract; as in 
the caſe of 
mortgagor 
and mortga- 
gee, truſtee 


and celui gue 


ul, &c. 


ming the ſame rent muſt: elaim in privity of tenure and privity 


of contract; as in the caſe of mortgagor and mortgagee; . truſtee 
and ceſtui que. Kruft: or where the eſtate is ſettled to the ſeparate 


uſe of a married woman, of which the tenant has notice, and 


the huſband has been in receipt of the rent, and differences 
ariſe between them, and ſhe claims the rent. There may be a 


variety of caſes, in which the tenant not diſputing the title of 


the landlord, but affirming that title, the tenure, and the con- 
tract, by which the rent is payable, but where it is uncertain, 


to whom it is to be paid, may file a bill of interpleader. In a 


caſe before me the other day, where there was a mortgage, the 


tenant was not bound to ſettle the account between the mortga- 
gor and mortgagee. If the mortgagor will not indemnify the 
tenant, he has a right to come here for an indemnity. But there 
| 4 no one poſſible purpoſe, for which I can make a decree with 


rd to this caſe. The counſel only preſs, not for a decree, 
- bur for a ſuſpenſive order to retain the money to anſwer ſome 
purpoſe to be obtained in that other cauſe. The inſtigator cf 


this bill is doubly vexing. If there is any, purchaſer under 


Hernal, chat is all in that other cauſe, Whatever that is by giving 
the utmoſt extent to Hey nals right there, it is to be proſecuted 


in that cauſe; and this court by doing what is deſired would be 
ſuffering one cauſe to hang up, and the buſineſs of it to be done 


per indircctum in another cauſe. That would be ſuch an aggra- 


« vation of all the harraſſing, with which ſuits here are too often 
. attended, that che diſmiſſion of this bill 1 n not do: but 


10 
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that, which appertains to juſtice, and that, which appertains 4 794. 


0 | Af, v 
2 and to vindicate the honour and juſtice of the Court, — gg 
| muſt do more. I will direct the Maſter to enquire into the 8 
= AxGays. 3 


circumſtances of this caſe; and having the circumſtances before 
ne it will be fit for me, and IT truſt, I ſhall have the aid of the 
bar in it, to conſider, what is fit to be done. In the mean time 
1 will direct the money to be paid to Angove. I will not yet 
diſmiſs the bill; but will direct an inquiry, at whoſe inſtigation 
1 was filed; and that the Maſter ſhall ſtate, when, and by whom, | 
the notice of ejeQtment was ſerved on the plaintiff; what pro- 
ceedings were had upon that ejectment; and whether notice of 
the ejectment was given to-Angove; and that the Maſter. ſhall 
examine upon interrogatories Dungey the plaintiff, Hernal the 
defendant, and Stephenton ; and ſhall feport the ſeveral exami- 
nations and all facts and circumſtances. appearing to him mate- 
rial towards the object of the inquiry directed; and let all far- 
ther directions and the conſideration of coſts be reſerved. 


T P, 
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On the 5th of Auguſt, the report confirming the fraud, the 
bill was diſmiſſed ; the plaintiff and his ſolicitor were ordered 
to pay all the expences of the defendant Angove as between at- 


torney and client; and the ſolicitor was ordered to ſhew cauſe, 
why he ſhould not be ſtruck off the roll. R 


2 771 


MORGAN v. SCUDAMORE. 
March 224, 1794. 


HE object of the original bill was to have certain deeds . 
of conveyance delivered up to be cancelled, as having directed 


been forged. - The defendant was deviſee of the perſon, who ee 


claimed under thoſe deeds. Upon an iſſue directed the verdict dp e the 


To | plaiuut 
was againſt the deeds. The cauſe came on before Lord Kenyon, ee, N 
2 . | aller ha 
when Maſter of the Rolle, upon the equity reſerved; and a decree ſetiled the 
\ ' amount of 


the colts, but before report, the plaĩntiff died; on demurrer to ſo much of the bill by his deviſee, as prayed 
revivor, the Court inclined to hold the rule not to tevive for coſts only not applicable, where the party to 
receive them dies; alſo that the taxation would relate to the time, when the amount was ſettled; ſo as to 
uke it out of the rue: but the demurrer was over ruled, becauſe it did not appear on the bill, that the 
decree had been executed by delivering up the deeds. 


Vol, II. 4 L | was 
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remains, is the payment of coſts ; and as they were not taxed 


caſe is within the rule. Coſts are not properly taxed before the 


took it out of the rule, he might have laid hold of the circum- 


Caſes” n Chancery, 
was made, that the deeds ſhould be cancelled, and that fl. 
Maſter ſhould tax the coſts againſt the defendant. The Maſter 
went through the taxation on the 28th of May 1792. On the 
28th of June the cauſe abated by the death of the plaintiff; 280 
afterwards his executor and deviſee in truſt filed a bill Q::; 
theſe facts, and that upon the 28th of July the Maſter figned 3 
certificate of the taxation. The bill prayed, that the Proceeding 
ſhould be revived, and the will of the teſtator be declared wel 


proved. | , 


Attorney General and Mr. Richards for the demurrer. 

It is a conſtant rule, that a bill cannot be revived for coſt 
only: if there is any thing elſe, it may: and the Court is glad 
to lay hold of any circumſtance to get out of the rule. This i; 
a bill to revive for coſts only; for the deeds were delivered up 
in court according to the decree; and the prayer, that the wil 
may be declared well proved, cannot poſſibly follow the right 
of the plaintiff againſt the defendant.. The plaintiff claiming ag 
deviſee has no right to call upon this defendant to | eſtabliſh the 
will of the teſtator. Though a man coming as deviſee of real 
muſt prove in the courſe of the cauſe the will in order to ſupport 
his claim, yet as againſt a perſon ſtanding in the fituation of this 
defendant it is new to me, that the Court will declare the wil 
well proved. There is no occaſion for ſuch a declaration here. 
It is only to get out of the rule : the only thing therefore, that 


before the death of the plaintiff, which appears by the bill, this 
report; for the Court may call upon the Maſter to re- conſider 
the taxation, In Hall v. Smith, 1 Bro. C. C. 438. nothing re- 
mained but the coſts; which were ordered to be paid into the 
bank: Lord Thurlow ſaid, that if they had not been taxed, which 
ſtance of their being ordered to be paid into the bank. 


2 0 | A HEY Lord 


| — Chantery. 


1 4ů Cnangeiton: | | | 
0 you underſtand the rule to extend to the caſe of the party 


entitled to the colts dying? Tou cannot revive, if the party to 
pay colts dies: but the caſes are very different. The reaſon, why 
it fails in the latter caſe, 1 is, becauſe it is a perſonal demand af. 


fecting the perſon. 


For the Demurrer. 


fue Tale is the ſame in both caſes; and though the dif 
tinction was taken in Hall v. Smith, I believe, it has been denied. 


Solicitor General and Mr. Simeon for the plaintif. 
If the deeds have been delivered up, that fact not appearing 
upon the bill, they ought to have pleaded. Hall v. Smith, 


which is the ſame ſort of caſe, was upon a plea, that the deeds 
had been delivered up. The reaſon for praying, that the will 


Er 
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Where the 
party to pay ' 


coſts dies, and 


they are not 
taxed, no re- 
vivor for 
them only, 
becauſe a 
perſonal de. 
mand, 


may be declared well proved, is, that che plaintiff is deviſee of 


the real eftate; and as ſuch cannot revive. It is matter of ſup- 
plement. Therefore the will muſt be proved againſt this de- 
fendant to entitle the plaintiff ro revive the former decree; which 
does not appear to have been executed. This demurrer is ir- 
regular; for the facts do not appear to the Court. They have 
put in two demurrers. They demur to ſo much, as prays a re- 
 viyor, for one cauſe; and to ſo much, as prays, that the will 
may be declared proved, for another cauſe. The two demur- 
rers are neceſſarily inconſiſtent ; for if the ſecond part is a diſ- 
tinct exiſting part, ſomething more is to be done than the mere 
payment of coſts; and the defendant demurring diſtinctly to 
that part ſhews, the other part of the demurrer does not cover 


the whole. The rule extends only to the caſe of the death of 


the party to pay ; and the ground is, that it is a perſonal tort 
in him, The revivor here is not to take an account of aſlecs : 

but only to bring the perſon to. receive the coſts before the 
Court. The rule is very hard, eſpecially in this caſe; for if 
the trial had not been upon an iſſue from this Court, the coſts 
at law would unqueſtionably haye been recovered. This is the 
caſe of a clergyman at the age of 80 having a conveyance of his 


eſtate * which obliged him to file a bill; and the perſon, 


who 
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IF the debtor 


in coſts at 


law dies, they 
die with him; 
if the party to 
receive them 


dries, his re- 
preſentative 
may. have a 


feire facias. 


Judgment 
for coits at 
law can be 
only under 
the flatute, 
where there 
is juagment 
fot the de- 
tendant; 


where for the 


plaintiff, 
colts arc ad- 
ded to the 
debt or da- 
mages. 


who committed the forgery, confirmed it by deviſing choſe INS 
lands to the defendant. The only objection is, that the Mats; 


* Elis. ci 2. 4 Fac. 1. c 3. 13 Car. . H. fl. c. 2.4 3; 
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has not reported to the Court: but he has taxed the coſts, fa. 
after he has decided, what the amount of the taxation is, u. 


is che judicial act, he is purely miniſterial in certifying it to 
the Court, which is.no part of che efſence of his judicial ofhe. 


Reply. 15 
No ſuch diſtinction, as is ſtated, appears. on the caſes; yl 


v. Hayward, Jobnſen v. Peck, 2 Veſ.:461, 465; Kemp v. My. 


rell, 2 Vel. 579; 3 4th. 812. The doctrine is general. Cj, 


if not taxed, are in nature of damages; and therefore not 2 


debt or duty; and they are never taxed till the report. 


Lerd CHANCELLOR, 
In the caſe of coſts at law if the debtor in the ooſts. dics, they 
die with him: but if the party to receive them dies, his repre. 
ſentative may have a ſeire facias : but there is only one calc at 
law, where there can be judgment for coſts; that is, where thy: 
is judgment in favour of the defendant. The ſtatute of il. ;, 
(a) gives him colts; and the 4th Fac. 1. c. 3. 1ays expreſol, 


that where the plaintiff, if judgment ſhould be given for him, 


would be entitled to coſts, (for which there never can be a judy- 
ment to him, it muſt be for the debt or damages; to which 
coſts are added,) the defendant, if he. prevails, takes his jud;- 
ment for coſts. If the defendant taking his judgment for coſt; 
which were not taxed, was to die, would not his repreſentatives 
be entitled? In thoſe two cafes White v. Hayward and Kemp v. 
Mackrell the right to coſts was accompanied by ſomething, which 
made it available. According to Johnſon v. Peck Lord Huarduick 


ſtates the rule as to both caſes. But T ſhall not detemine this 


upon a demurrer; becauſe it is true, upon the face of the bil 
it does not appear, that the decree has been executed. A ſtrong 
authority, which was before Lord Batburſt, is mentioned to ne 


by the Regiſter, A perpetual injunction was decreed with colts 
- againſt the defendant, The plaintiff died; and his repreſentative 
filed 4 bill to hold on the jnjuntion. Lord Bathurſt ſaid, there 
was no occaſion for that; for the injunction would remain not- 


(a) 8 & 9 Will, 3, c. 11.80 in various caſes by former ſtatutes vis. 23 Hes. 8. . 15• 


with- 


* 


— aw. 

Fithſtanding che death of the party; therefore it was unneteſſary; 
| and nothing remained but the colts, The Regiſter has allo men- 
<;oned-another caſe in the Exchiquer before Chief Baron Porter 
(a); But uponthis caſe 1 ſhall now over-rute the demurrer. It 


:; not quite ſo clear, as it is ſtated for the demurrer, chat 1ſhall | 


not hold the taxation of che coſta to refer to the time, at which 

che Maſter had Gxed che amount. If that was fixed in the life 

of the party, though-the'report was not ſigned, I do not now, 

chat 1 ſhall not carry; the report back, and have it entered nunc 

fro tune, That is in every days experience in courts of law in 
cntering wpgudgments an that way. n 
| _ EE nn 

{«) The Regiſter Mr. Dicken,, ſaid he believed, the name of that caſe was Milligen v. 
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138482 "MASSEY ». DAVIES. Feet 
4 Moy 10th-and 12th, 1704. 

Aale, of the Rolls for the Lord Chai cellor. 4 Fes 
TANLEY Maſſey and Joby Stanly wete with other per- 


ſons joint owners of a colliery. Davies was their agent and 
manager. Before he became fo, it was uſtial for the owners to 
allow the agent ſome emolument ariſing from ſupplying the col. 
liery with candles and other articles, upon which he obtained a 
profit; hut When Davies became agent, it was expreſsly ſtipula- 
ted, that he ſhould be paid by a given falary ; which was at firſt 
601. pen aun. but was afterwards increaſed to 80 ; and that was to 
be his ſole profit. In June 1790 a lot of timber was purchaſed 
at the price of 2507, for the uſe of the colliery from Daviſon, 


before it was applied to the uſe of the colliery ſome of the owners retired ; and ic was paid 


" 
SCUDAMORE. 


7 : 


* 


* 
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An agent, 
who was to 


have no emo- 
lument be- 
ond his ſa- 
ary, decreed 
to account - 
for profit 
made by a 
clandeiline 
ſale to his 
B on 
is o ac- 
count. 
Timber pur- 
chaſed for 
a colliery: 
for by thoſe 


only, who remained; the former owners are not neceſſary parties to a ſuit by thoſe, who remained, againſt 


dhe vendor on account of that ſale. 


vill for zecount of profit made by breach of truſt, and injanction 
ſum under the ſame circumſtances : upon the anſwer Jer in, the injunction 
241d under the action ; not neceſſary to charge that fact by ſupplemental bill. 


| Vor. II. Y 4 M- 


= 


2 


* 


to prevent recovery at law of another 
was diſſolved, and the money 


. Caſes in Chancery. 
1794 as it appeared by his receipt od the books of the colliery. Thy 
2 - - timber, though ſupplied in June, was not applied to the ꝑſe of the 
0.7, FCollery till July, when Stanley Maſſey and Jobn Stanley had * 
come {ole owners; and it was paid for by them. In 1791 
another lot of timber was purchaſed from Davifor, as it appear- 
ed, in the ſame manner. It was afterwards diſcovered, that theſ 
4s Tots of timber were ſupplied by-Daviſen"and Davier jointly; th, 
latter being admitted into partnerſhip. i in chat concern; but it did 
not appear, that they were partners in any other buſineſs. Upon 
Chis diſcovery, Daviſon; and / Davies brought an action for the 
price of the laſt lot of timber, which Had not been paid for ; and 
obtained judgment. Stanley Maſſey and the adminiſtrator With the 
will annexed of Jahn Stanley then filed a bill praying, that the de. 
fendants Daviſon and Davie might be declared entitled only to 
lie prime colt of the timber without any profit, and might account 
for the profits already obtained, and be reſtrained from Proceeding 
farther in the action. When the anſwers came in, the injundlion 
was diſſolved, and the money paid under the judgment. 


348 
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| The defence ſet. up by Davies's anſwer was, that he entered 
into this concern with the expreſs conſent of Stanley Maſſey : but 
the evidence proved, only, that he had informed Stanley Muſſer, 
that he had entered into that mode of dealing with a man at Li- 
werpool, Daviſon did not live at Liverpool. Daviſon by his an. 
ſwer denied all knowledge, that Davies was not authoriſed by 
his employers to join him in the concern. | 


> To objeftions of form were made at the hearing ; firſt, tha 
1 the firſt lot of timber having been ſupplied, before the plaintiffs 
became ſole owners of the colliery, they had no right to bring 
this bill without the other partners: ſecondly, that a ſupple- 
mental bill was neceſſary to charge the fact, that the injunction 

had been diſſolved, and the money paid under the action. 


It was alſo contended, that if the plaintiffs were entitled to an 
remedy, it was to damages : at law. 


| 12th May. ; 
Maſter of the Rolls. 


© This cauſe ſtands for judgment, not from any SiGeutry, that 
Thad, but merely becauſe 1 had not time, when it was argued, 
as FREIE IM R —_ 


co give my opinion in the manner, 1 wiſhed. The caſe made is not 
important in point oF value: but in point of precedent and ex- 
ample it is very important ; ſo much ſo, chat 1ſhould be ſorry, 


if any doubt could be ſuppoſed to exiſt,” that the plaintiffs have 


a right to demand any profit made by the defendant by a breach 
of truſt in che employment,” with which he was concerned in 
the colliery. The defendant” does not deny, chat he ought not 
to have engaged in any ſuch trade without the conſent of the 
plaintiffs; "and the defence ſet up is, that he was authoriſed by 


Stanley Maſſey to commence that mode of dealing with Daviſon 


to ſupply the colliery on account of them, and to derive a pro- 


fit from it. The counſel were aware, that it was impoſſible to 


contend, that unleſi the defence ſet up was verified, this bill is 
not well Founded. As to the two objections of form, I was ſtruck 
with the firſt: but 1 do not think, in this ſtage of the cauſe and 
under the circumſtances tat it will avail. It is true, upon the face 
of the bill it appears, that down to July others were concerned as 
partners : and it alſo appears, that the ſale was made in Func. If 
therefore this timber had been ſupplied, and paid for (for it is 
all paid for) by the other partners, as far as the bill ſeeks to call 
back any, money paid in their own: wrong, ' theſe two plaintiffs 
cannot have the ſole benefit. But it does not appear, that what- 
ever Was the caſe with regard to the time; when it was ſupplied, 
it could be applied to the uſe of the colliery till after July: but 
the contrary appears. The whole benefit of it was applied after 
theſe two became the owners ; and they paid for it. Beſides 
this objeQion ought to have come from the defendant himſelf. 
He has not faid ſo: but his counſel have endeavoured to fix this 
as money paid on account of all the partners. Unleſs there is 
evident proof, that they have contributed, 1 ſhall ſet my face 
againſt that objection. Upon theſe proceedings 1 muſt take it 
for granted, the firſt money, that was paid, was out of the ſtock 
of the plaintiffs only. . 7 


The ſecond objection is very important in point of precedent. 


It is iaſiſted, that whatever the right of the plaintiffs was, they 


could not obtain it upon this bill, originally an injunction 
bill, without a ſupplemental bill charging a fact, that has 
made, it is ſaid, a material alteration, ſince the bill was filed, 
|: ſtruck me, chat if this is the caſe, there muſt always be a 


ſuppl „ 


1 


9 


794. 
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1794 ſupplemental bill in every caſe, where a bill, is filed 1 to prevent 
„de payment ot money. 3 at law, and the, injunction i 18 diffolyed, 
DE Wes. and the money paid, It occurred. to me, that the practice wa 
A not ſo. If upon the face of the pill the equity is merely thi, 
that the defendant as agent ſhall not have Profit out of a traal. 

action between himſelf as agent and his employer as Principal 

in a particular concern, though the plaintiffs. cannot ſucceed in 

an action, yet the equity remains. Therefore there 18 no regs 

fon to ſay, that . becauſe the defen dants have recovered at lay 

that, which upon the face of the bill they, or one of chem a 

leaſt is not entitled to retain, a ſupplemental | bill is neceſſary, 

It is a relief, chat ariſes out of the very relief prayed by the 

bill. The: Plaintiffs prayed more, than they could have. They 

prayed an injunction to prevent the payment of the money. 

Therefore there is an end of the objections of form. Then] 

am ſure, unleſs another ohjection, which was infiſted on, can 

avail, that as to the merits of the caſe the counſel felt diſtreſſed 

to argue; that if the anſwer was ,not ſupported, an agent who 

was to have no emolument but a ſalary, could without conſent 

contract with his employers, to ſupply them wich articles, which 

he was to ſupply : as agent. But it was infiſted, that the plain. 

tiffs were not in a ſituation to be entitled ko recover it back byz 

bill in equity; that is, if a man in breach of truſt charges to 

the perſon, who employs him, more than he ought ro have charged, 

chat the perſon ſo injured cannot recover it, either by an acdion 

for money had and received, or by a bill in equity; but ought to 

recover damages in an action for breach of the agreement. I 

is clear, if a perſon makes any profit by being employed contrary 

to his truſt, the employer has a right to call back that profit. Lord 

| Lonſdale v. Church, 3 Bro. C. C. 41. was a very hard caſe. It ws 

BY meant, that the man ſhould have intereſt, when they firſt 

1 employed him : but being a publick officer making uſe of 
£3 | publick money out at intereſt l thought, his. employer had 

a right to that intereſt improperly made. It is admitted, 

that if a ſervant charges his maſter with more, than he actually 

paid, the maſter may recover in an action, or bill, if a bil 

would he at all: but it is contended, it would not. How 
am I to prevent ſuch frauds as theſe, but by giving the relief, 

I am now called upon to give? Where a man undertakes to 


| Ne for me in 0 moſt beneficial SNL what my colliery Hal 
want. 


- 
- - * 
— 


id 


7 


. m. ene. 


unt, can i de pollible, that I can truſt him to ſal thoſe iis 
„ me himſelf? The, cleareſt evidence is neceſſary to ſhew con- 


here the parties have a right to ſupply articles to public offices, 


cealed, Such bargains will not be made in future. But theſe 


prime coſt. Has any ſuch conſent, as is alleged, been proved ? 
He ſays Stanley Maſſey gave him authority not only to commence 
timber merchant, but to ſupply the colliery with ſuch articles, 
as he might as a timber merchant. This is in the anſwer, but 


o far from being proved, all he can prove by all the converſations 


prior to, ani after, his diſcharge is, that Stanley Maſſey did admit 
chat he had given him leave to enter into the titaber concern 


is much ſtronger, and what without evidence I ſhould have held 
-prinid facie evidence againſt the defendant to throw the proof 
upon bim, is the manner, in which it is charged. Daviſon 
was the man in” the habit of Tupplyiog the colliery. He takes 
this mam into partnerſhip. It does not appeir, that he had any 
other concern; with Daviſon than in the articles, he ſupplied to 
the colliery, It was entered in D4vi/on's name only: the other 
was ſtudionlly concealed, and the voucher was a receipt by 


Daviſon only as for timber ſapplied by him only. Is it poſſible 
to believe, that if he had the authority, he repreſents, he would 


have had any ſcruple of avowing the part, he took in the buſineſs? 


It is aid, he could not give the receipt, becauſe he was the man, 
who paid the money: but he might. If Davon took it for 
tus partner, why not ſay received for himſelf and Davies? 80 


the other in the books is put downas bought from Dav/on only. 


Bur when it was found out, then the agent delivers a bill with 
bis own name in it. He Jays, he had licence to fell timber to 
them, if he thought fit; that he was loath to doit on account · of 
his delicate We and mentions two * who applied to 


* e Ty Won 


-nt, It is opening a door co a monſtrous fraud. I know, there 
es, in which that authority has been given. There are patent 


Aces which I hope, when they expire, will never be renewed ; 


ad charge Jo much per cent. upon what they pay for thoſe articles. 
hat is an improvident grant and emolument: but it is not con- 


plaintiffs 1ays they have found out, that when the agent pre- 


idol to buy from D aviſon, he bought from Daviſon and 
+:nſelf; and they defire, that he ſhall retain nothing but the 


with a man at Li perpool; not with Daviſon, the ' perſon, who | 
ſupplied the  colliery ; and that Stanley Maſſey denies. There 
ought. to have been the ſtrongeſt evidence of conſent. But what 
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Cales in Chaneery. - 
Him, and told him, timber was wanted for the colliery, and ſay, 
he ſent them into ales; that they afterwards told him, they 
could get none there; and then they aſked, whether he and 


Daviſon had not ſome, and whether they could not let them have 
it. He agreed; but ſaid, it muſt be at fixteen-pence a foot; and 


f he d eſired, when they were going to value it, that they would 


be ſure not to put a greater value on it, than it ought to bear 
They only ſay, they valued it at a fair price. There is no im. 


putation upon the price as between a timber merchant ang a 


| perſon buying from him. Am 1 ſure, he would not let them fr 


Coſts. 


His truſt; 


the price higher than that, at which he would have purchaſed 
from any one elſe? He has ſecretly gone into partnerſhip, and 
bought from his partner and himſelf timber, which he has up- 
plied to his employers, and he has made a profit: that is made 


1 breach of his truſt, and muſt be refunded from his pocket 


Dav ifon deity ade ws had ay knowledge, that the agent 
was not authoriſed by his employers to join with him; there- 


fore as between him and the owners I do not think 1 can hold 


him anſwerable for any profit, he has made. I fuſpect a little, 
that he had ſome reaſon for admitting Davies; becauſe he was 
the agent of the colliery ; for there ſeems to be no other reaſon; 

and 1 know, it is a common practice for ſervants to be feed 
by tradeſmen for the ſake of their maſter's cuſtom. Yet upon 
the face of this anfwer I cannot, nor is jit much preſſed that | 
ſhould, hold, that Daviſon knew, Davies was acting contrary to 
otherwiſe I would certainly hold Daviſon bound ; for 
in the aſd of a ſervant, not only the ſervant acting contrary to 


his truſt, but a man, who knowing the ſervant was guilty of « 


breach of truſt, entered into the tranſaction with him, would be 


anſwerable. But Davi/on muſt be held to have completely de- 


nied all knowledge of any ſuch breach of traſt. It has been 


-urged, that this is contrary. to the poſitive anſwer of Davies. | 
do not like to fuſpect men of fwearing falſely: but what is 3 


ſtrong corroboration is, that if he really had this converſation 


with Stanley Maſſey, why did he not file a bill of diſcovery to 
_ aſk him about it? He has not dared to do that. It is faid, 
he is not ſo well able to file a bill as the plaintiffs : but where the 
whole cauſe turned upon that, he would not have ſerupled to do 
it, if there had been any foundation for ir. Therefore as to all 
the profit made by Davies he is liable to refund. As to Dav/or 
he bill muſt be diſmiſſed with coſts: but he * undertake, 


that 


miſs it with colts.” YM | 2 
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| By conſent it was ordered, that ſworn copies ſhould be ſup- 
plied with liberty to compare them with the books. 


8 W | ” * At —_———— 
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"HARRISON v. HOGG. 
* Me 2 , 1794. 
Maler of the Rolls for the Lord Chancellor. 


HE bill ſtated, that in 1780 the plaintiff Harrifin and 


Drury were proprietors and publiſhers of a certain book 


or work entitled the Noveli/"s Magazine; publiſhed by them in 
periodical numbers; for which book they cauſed a vignette print 
to be engraved from an original defign; for which print they 
paid to the engraver and deſigner a full and adequate confidera- 
tion; and thereby became the proprietors thereof; and being 
ſuch proprietors they publiſhed the ſaid print on or about the 
13th of May 1780 in one of the ſaid numbers; and that they 
were allo at the Tame time the proprietors, and publiſhers 6f a 
certain other book or work entitled the Lady's Poetical Magazine, 
alſo publiſhed by them in periodical numbers; for which they 
cauſed à certain other vignette print to be engraved from an 


and dehigner a full and adequate conſideration; and thereby 
became the proprietors of it, and cauſed it to be publiſhed in 
one of the numbers of rhe ſaid work on the iſt of December 1780, 
and that in 1982 they were publiſhers of a certain book or work 


entitled the Geographical Magazine or A new, copuous, complete, 


and Univerſal Syſtem of Geography ; which was alſo publiſhed 
by them in periodical numbers; and for which they cauſed to 
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Joint and ſe- 
parate de- 
mands by the 
ſame bill; de- 
murrer al- 

lowed. 5 Ws 
Pure, whe. 


ther the 


clauſe in ſta- 
tute 8 Goo. 2. 
c. 13. direc- 
ting, that the 
date and 
name ſhall be 
engraved on 
each print, ' 
relates to the 
penalties on- 


ly, or whe- 


ther that is 


neceſſary to 


original deſign ; and for which print they alſo paid the engraver 


maintain the 
excluſive pro- 
perty ; if ſo, 
whether it 


- ought to ap- 


pear on the 
bill. 


be engraved a certain other print from an original defign as 


a frontiſpiece; and for which they paid to the engraver and de- 
igner'a full and adequate confiderition; and thereby became 
the proprietors thereof and cauſed it to be printed in one of 


the numbers of the work on the 1ſt of January 1782; that the 


partnerſhip 
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Caſes in Chancery, 


partnerſhip Seewdes chern was diſſolved about the ane, . 
ary 1788; and upon the diſſolution the property in the ſad 
ſeveral prints became veſted in Hurriſan; and he being ſo entitled 


in or about November 1792 ſold one moicty of the ſaid work 


called the Geographical Magazine, and all the prints inſerted or tobe 


_ "inſerted therein, to C/ufe the other plaintiff; and they are now joint 


; proprietors thereof ; and the plaintiff Harriſon is the ſole pro. 
-prietor of the other two works above-mentioned and the Prints 


therein contained; that they have printed, publiſhed, and ven. 


ded, the ſaid ſeveral works and the prints therein contained in 


manner aforeſaid for their own excluſive property and benefit, 


and ſtill continue ſo to do; that bnce' the publication, vis. in 


January, February, and March 1794 the defendant has taken 
upon himſelf to print, publiſh, and ſell, or cauſe to be printed, 


dc. for his benefit in different periodical numbers a book enti- 


tled Baldwyn's New and Complete Syſtem of Geography, and alſo 
another work entitled The New Lady's Magazize,. and allo 
another work entitled Hogg's New Novel, Magazine; and the 
prints or engravings inſerted in the numbers of the ſaid ſeveral 
works ſo publiſhed by the defendant have been taken and copied 
from the prints and engravings compriſed in the aforeſ:id pub- 
lications of the plaintiffs; vis. the frontiſpiece to the Geogrophical 
Magazine has been copied and inſerted in the defendant's publi. 
cation of Balgwyn's Geography ; and the vignette print in Horri- 


ſon's publication of the Novelif/'s Mogazine has been inſerted in 


the defendant's New Noveliſi s Magazine; and the vignette print 
in Harriſon's publication of the Lady's Portical Magazine has 


been inſerted in the defendant's publication of the New Lazy: 


Magazine; and that the defendant has fold many of the works 


o publiſhed by him, and received a large ſum of money by the 
ſale; and the ſale of the works ſo publiſhed by the plaintiffs is 
greatly prejudiced by the prints and engravings therein being 
pirated and copied, and publiſhed, in the works ſo printed by 
the defendant. The bill charged, that the defendant had no 


Tight to print and publiſh any of the ſaid prints or engravings 


or any print or engraving copied therefrom and cloſely reſembling 


them in the material parts, without the conſent of the plaintifs 


the proprietors in writing ſigned by them in the preſence of two 
vor more eredible witoefles; which conſent the plaintiffs never 
gave; that the prints and engravings fo publiſhed by the de- 
fendant were taken and copied in all or moſt of their particulars 
from, and contain the fame identical matters, ſubjects, and de- 


Aerip tions, in 1 3 ag, thoſe contained in the ſaid pub- 
4 Auͤcation 


a 


Caſes in Chantekty. 


4 al, and made with a view of evading the ſeveral acts of 


\rliament, and depriving the plaintiffs of their excluſive right ; 
gu that though the ſaid prints and engravings may have been 
lately publiſhed without any date, yet rhe plaintiffs have not 
thereby loſt their excluſive right to publiſh and vend the ſame ; 
and that the defendant at the time, he ſo copied the ſaid 
prints, well knew, or believed, or ſuſpeRted, that the terms, 
the plaintiffs had inthe ſaid prints and engravings under the acts 
of parliament, were not then expired. The ball prayed an ac- 
count, and delivery of the copies remaining unſold, and an in- 
junction; the plaintiffs waiving all penalties inflicted by any of 
the acts of parliament, or incurred by the defendant by reaſon 
of the premiles. C 


The defendant demurred for three cauſes; firſt, That it did 
not appear by the bill, chat the day of firſt publiſhing the three 


ſeveral prints in the bill mentioned, or eicher of them, was truly 


engraved with the name of the proprietor upon the reſpective 
plates thereof, or either of ſuch plates, and printed upon the 
ſaid prints, and each of them, as required by the act; and there- 
fore that che plaintiffs had not ſhewn any excluſive right to print 
the ſame. 5 e r | 


> 


Secondly, Thar the bill did not contain any ſufficient matter 
of equity to entitle the plaintiffs, or either of them, to a diſcovery 
or reit 25 | 2 e e 

| "3% 5 wy — 

Thirdly, That according to the plaintiffs own ſhewing in the 
bill they were jointly intereſted in one only of the ſaid works and 
prints therein mentioned, and the plaintiff Harriſon was alone 
intereſted in the two other works and prints; and the plaintiff 
Clue had no intereſt in them; therefore the ſaid ſeveral matters 
ought not to be joined in one bill. 5 e 4-640 
Mr. Mansfield and Mr. Holliſ for tbe demurrer, 


This bill eonfounds diſtinct rights. The day of publication 
ought to appear ; becauſe the property under the ſtatute 8 Geo. 2. 


of the plaintiffs; and that any. alterations therein are - 
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1794 
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Hasso 
9 
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c. 13, is to commence from the day of publication. In Blackwell 


v. Harper, 2 All. 937 better reported 3 Barsard. 210. Lord 
W } 


A Hardwicke 


a 41 f — — 0 . X "WF * _ 9 8 
he 
: 3 
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1794 Hardwicke ſaid, it was not neceſſary for the time to be inſertea 
1 1 His conſtruction is, that the words are directory: but he would 
„ ſay, it was ſo certain, that Judges might not think Otherwiſe, 

In Barnardifton it appears, that he refuſed to decree an accoun 
becauſe the time was not inferted ; and therefore it could not 
M be known, when it was publiſhed. He did decree an injunc. 
tion. The ſtatute 87h Anne, c. 19. and this ſtatute are quite dit. 
tdinct. Under the former it is not neceſſary to ſhew, When the 
publication took place. The plaintiff muſt ſhew by his bill a 
ſufficient title. If a man ſtating a feoffment does not tate live 
of ſeiſin, it is imperfect. So if a bargain and ſale is not ſtated 
to be enrolled. | 


Attorney General, Mr. Loyd, and Mr. Pemberton for the 
plaintiff. | | 

This is not like the caſe of diſtinct matters in one bill againſt 
ſeveral defendants. There each defendant muſt take a copy of 
the bill; and that is vexatious. It cannot do the defendant any 
harm to anſwer ſuch a bill as this: but it is a mercy to him to 
file one bill inſtead of two. Plaintiffs often join upon ſeparits 
_ moduſ's as co-plaintiffs. This is not a good cauſe of demurrer. 
but may be the ſubject of a plea or anſwer. If the act creates 
the property, it is not neceſſary to aver either in a bill or de. 
claration the cireumſtance, that forms the point of this demur. 
rer; nor is it the habit to do ſo in a declaration. That clauſe 
applies only to the penalties. It was intended to ſecure the 
Proprietor, not only by a bill in equity, but by penalties. In 
the caſe put of a feoffment, the want of livery muſt have been 
ſtated by plea or anſwer. Lord Hardwicke ſays, the property 
veſts, though the name and date are not inſerted ; that the 
clauſe is directory only to entitle the proprietor to a ſuit for the 
penalties ; and that the clauſe, which veſts the property is diſtinct, 
i. e. diſtin from that, which is directory. The ſtatute 17 C00. 
3. c. 57. ſhews, the legiſlature had no idea, that theſe circum- 
ſtances were neceſſary to veſt the property. In Thompſon v. Sm. 
monds 5 Term Reports B. R. 41. this came collaterally before the 

court; and Lord Kenyon without hearing of that caſe was not 
clear, that the name and date ſhould be upon the print. He 
fays, it may be doubtful. - Under the ſtatute 2 and 3 Ed. ll. c 
13. nothing is ſaid, but that the party is proprietor and owner of 
the tithes: ſo in the Exchequer upon a bill for . 

| 0 | tithes 


__ "Caſes in Chancery. 
| ciches the plaintiff only ſays, he is impropriator : but the title 
muſt be made out'to the Tatisfaction of the Court. Could the 


defendant demur to a bill for an annuity, becauſe the plaintiff 


had not ſtated, how it was enrolled ; though he ſaid, it was duly 
enrolled? It is not neceſſary, that itthould appear upon the print; 
but as to it's not being upon the bill, this Court is not more ſtrict 
than a court of law. A demurrer if bad in part muſt be over- 
ruled; Earl of Selk v. Green, 2 Eg. Ca. Ab. 79; 1 At. 450. 


Reply. | | | 
The form of declaring does create a doubt upon the ſubject. 
It is very modern. The appearance of the name and date upon 
the plate is ellential to the right. The act requires nothing more 
expreſsly. In the cafe from the Term Reports B. R. the judges 
took it for granted, that che name and date muſt be upon the 
print. Lord Kenyon's doubt was only, whether the name of the 
aſſignee was necellary. That action was on 1744 Geo. 3. c. 57. 
This bill cannot be founded on that ſtatute; for that only gives 


the perſon, who has the right under 870 Geo. 2. c. 13. an action 


for damages. Another cauſe of demurrer may be aſſigned orc 


_” 
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tenus, if neceflary; vis. that this bill ſays, the plaintiff waives 


all penalties : but the ſtatute 8. Geo. 2. gives one moiety of the 
penalties to. the king; the other to any perſon, who will ſue : 
the ſuit ro be brought within three months. This bill was filed 
the 15th. March 1794 : ſo the three months had not expired as 
to any of the penalties ; nor have they yet expired as to thoſe in- 
curred in March ; nor can the plaintiff waive them; becauſe the 
right of ſuing 1s given to any one. ; 


Maſter of the Rolls. 

lam glad, that Fam relieved from determining upon the act; 
for at preſent Fam inclined to differ from Lord Hardwicte, and 
agree with the counſel for the demurrer. I muſt believe, that it 
is eſſential to the plaintiff's right to inſert the date &c. many 
good reaſons, which it is not neceſſary now to mention, require. 
that the date ſhall be upon the plate. But as courts of law have 
permitted plaintiffs. to make this ſort of general allegation, it 
would be ftrange for Equity to be more ſtrict; therefore 1 muſt 
hold it a ſufficient allegation. In the cales put of a feoffment 
{tated without lating livery of ſeifin, or a bargain and ſale with- 


Ouc 


4 


Defendant . 
cannot de- 
mur becauſe a 


fl ; feoftmeat is 
. d without ſtating livery, or a bargain and ſale wichout ſtating enrolment; they will be intended per- 


: . 
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Hannon 
v. 
Hoss. 
Upon bills 


byrectors and 


vicars the de- 


fendants may 


ſplit theie 
title. 
* 


Rolls, 


This clauſe 
beginning 

a will 

« Firſt I will 
4% and direct, 
„ that all my 
legal debts 


«legacies and 


© funeral ex- 
% pences ſhall 
4 be fully 

© paid*'is not 
ſufficient 
alone to 
charge lega- 
cies on real 
eltates ſpeci- 
fically devi- 
ſel; for 
which the in · 
tent muſt be 
clear. 


abſurd. The death of a co-plaintiff does not abate the ſuit : are 


can not be ſuſtained. Ar preſent Fam inclined to allow the de- 


| 


« cottages, cloſes, - lands, tenements, and hereditaments, what. 
4 ſoe ver ſituated in Brogdmead End, to hold to her, her heirs 


_ Caſes in Chancery 
- out ating enralmans, Ehould not hold that a cauſe of dem. 
rer; but ſhould intend it perfect. But with regard to the 8 
Point ; Ithink it an infuperable obhjection. The court of j;,, 
Bench would not ſuffer a word to be ſaid upon it. 1 know, * 
are ſuffered by rectors and vicars; and the defendants may fplie ; 


their titles in their defence ; but 1 doubt whether people ſetting up 
different farm moduſ"'s may join. The conſequence would be 


other 


they to anſwer all, that relates to the dead man? Suppoſe Har. 
ri/-n, who has the three rights dies; the other might call for an 
anſwer, If ten men were in partnerſhip, and had a joint demand, 
each might ſet up a ſeparate demand. It is impoſſible; and 


murrer as to that: but Lwill conſider of 1 it. n the order i: 
" HT up. | 


* 
” ” — — . 
* . D - 9 


The Maſter of the Rolls did not change his opinion. 


KIGHTLEY v. KIGHTLEY. 


| May 14th and 21h, 1794+ 
"Mt 2 2 N Kightle by Bs will diſpoſed, as follows: 


«Firſt r will and direct, that all my legal debts, legacies, and 
funeral expences, ſhall be fully paid and diſcharged ; and chat 
my executor and executrixes hereinafter named do and ſhall 
„ bury me in a decent manner in the church yard of North 
« Crawley as near to the graves of my late deceaſed wife and mo- 
<« ther, as poſſibly may be; and that they cauſe to be erecled 
« and ſet up in remembrance of my ſaid wife and mother and 
« myſelf a neat monument, the expence of which I will and di- 
« rect ſhall not exceed 101. Next I give and deviſe unto my 
« niece Sarah Read and her heirs all and fingular my meſſuages 


« and aſſigns for ever.” He then deviſed another meſſuage to i 


couſin Mary James in fee; and allo gave her all bis rey 
| goods, 


Caſes m Chancery. 


1d: furniture, ry china, plate, ſtock in trade, and et 
a in the ume le deviſed to Catherine Kightley another 
11 fee; and alſo. gave her a legacy of 100 J. to be paid at 
4 m with intereſt from his death; in caſe of her deuh 


ply the rents 2nd intereſt for maintenance .and education, He 


80 J. the refidue-of that ſum to Robert Andrews, the mortga- 


the principal to Nobert Andrews, his executors, adminiſtrators, and 


aligns. He allo gave to Sarab Read 80 i. to Jobn Mar/hall 30 l.; 
to Elicaboth Marſhall 201.; to be paid within twelve months 


Akter his deceaſe ; to the poor of the pariſh 57. to be paid with- 


ja one month after his deceaſe ; another legacy of 5/7, and gave 
all the reſt and reſidue of his real and perſonal eſtate to Robert 


Andrews, Sarah Boutfiour, and Mary Jamer'; ; and appointed them 
executor and executrixes. 


The bill was filed by Catherine Kightley, Fohn Marſpall, and 
darab Read, and Mary Fames, with their huſbands for an ac- 
count of the perſonal eſtate; and if it ſhould prove inſuffici- 
ent to anſwer the legacies, that ſo much of the real eſtates deviſed 
ſhould be ſold, as would ſapply the deficiency. The uſual ac- 
counts were directed; and by the report it appeared, that the 
perſonal eſtate was very inſufficieat; and that moſt of it had 
been applied in paying. debts, 


Upon farther direRtions the queſtion was, whether FE legatees 


were entitled to have the deviſed eſtates ſold, and the _—_— 
| "RO ſatisfaction of che legacies. 


Mr. Ling Mr. "i and Mr. 1 for the lane. 


From early times ſuch words have been ſafficient to charge 
debrs. There is no difference between ſimple contract debts 


and legacies upon this queſtion : both depend on the intention. 
Can it be ſaid{he intended to charge debts, and not legacics ? Trott _ 


v. Vernon,” Pre. Ch, 439. is an authority for the legatecs ; and 


Vor. * : | 4 P | | al 


2 


before that time, to ſink into the reſidue; with directions to ap- 


then gave to Sarah Boufflour 1 504, part of a ſum of 480 J ſecured 
by mortgage, cc be paid within four months after his deceaſe; 
to Mary Fames 100 1.5 and to Mary Barret 5o7., other parts of 
that ſum, to be paid within twelve months after his deceaſe; and 


gor, upon truſt to pay the intereſt to William Kightley and his 
wife, for their Ives; and after the deceaſe of the ſurvivor, he gave 


1794. 
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| there are many other caſes 1n Mr. Finch's note. In Millurd y 


fick deviſee of a particular real eſtate ſet apart from the reſt hat 
been forced to contribute. It would be very abſurd in this cafe 
if the houſe given to Mary James ſhould be liable, and not the 


legacies, and funerals ſhall be paid in the firſt place. twill con- 


gacies ſhall take place of every other diſpoſition; and that thc 


appointment of the deviſees; 3 . and that there is no reaſon, why 


nd 


P 
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Caſes in chantery. 


Pancouft at the Rolls, 21 June 1793, which was on the very {amy 
words, the eſtates deviſed were ordered to be ſold on a bill wp; 
legatee. 5 | | 


Mr. Woodd: You for the deviſees. 


"There 3 is a great diſtinction in all the caſes 8 debts and 
legacies. As to the former the courts have gone upon a ſlight 
implication and a moral principle. In Trott v. Vernon, better te. 
ported 2 Vern. 708. it was a general deviſe of all his lands; and 
the deviſee was heir at law: but there is no caſe, where pet. 


furniture in it, which is alſo ſpecifically bequeathed. The mor. 

gage debt, which he has diſtributed in ſeveral proportions, cer. 
tainly was not intended to be broken in upon. He thought, } 
there would be a reſidue ; for one of the legacies i is to fall into 
it in caſe of the legatees gene before 1 it is 18 


Ager of the Rolli. 


There is no doubt as to debts : but as to legacies there muſt be 
a clear manifeſt intention, that the deviſee ſhall take ſubject to 
the legacies. The difference between Trott v. Fernon and chis 
caſe is, that in the former the words were that all my debts, 


fider of it. 


21/} May. 


(a) Maſter of the Rolls Is (after lating the caſe,) 

It has been contended, that under'the firſt clauſe of this wil 

« Firſt I will and direct, that all my Ee debts, legacies, and 
funeral expences, ſhall be fully paid &c.” where the teſtator has 
charged his real eſtate: by will duly atteſted, both debts and le- 


legacies ſhall ſtand in the ſame place as debts; even to the dif- 


(#) The) a ex relatiene. - 
| | hey 


they ſhould not have the ſame preference. Tne principle how- 
erer is perfectly different; the one being purely voluntary, the 
other obligatory» Wherever a man makes a will, he is ſuppoſed 
doch which conſeience/obliges him to do; and if he ſhows 
an intention, that his debts ſhall take place of every other dif- 
poſition, 2nd that he meant they ſhould be paid, the Court will 
ſtrictly enforce that intention. The ſame principle will not ap- 
ply to legacies, which have been attempted to be put upon the 
game footing : but it does not follow, that where a teſtator ſays, 
« Tn the firſt place 1 will, that all my debts and legacies ſhall be 
paid; and then gives certain legacies; and at the latter end 


331 


179 f. 
—— 


Kieurtzr 
| *. 
Klourtzv. 


of it repeats theſe words, chat ſuch legacies as well as his debts 
hall been charge upon the realty ; and that becauſe the latter 


muſtthave a preference, the former ſhall: alſo have it. The 
(late fo contended to be charged is ſpecifically deviſed ; and 
1 cantot ſee any; reaſon, why pecuniary legacies ſhould have 
any preference to ſuch ſpecifick deviſes. ' If I was to direct theſe 
legacies tobe fo raiſed and paid, it would be giving them that 


undue preference. It has been argued, that there are words in 


this will ftrong enough to ſhew the teſtator's intention, that the 
legacies in queſtion ſhould be fo raiſed: but I am of opinion, 
no ſuch conſtruction can be put upon them. They will not 
bear ſuch an inference.” Trott v. Vernon has been much relied 
upon: but upon looking into that caſe it appears, that the de- 
cilon was founded upon words, that do not occur in this inſtru- 
ment; It is contended, that the parties ſhould not take the 
general eſtate, till after every thing elſe is diſpoſed of; and that 
even the deviſees ſhould not, according to the plain intention of 
the teſtator, take any benefit, until the pecuniary legatees are paid; 


"2nd that it is clear, he meant fo, becauſe he has in the firſt 


clauſe of ig will expreſſed ſuch an intention. It would be ab- 
ſurd to lay any fires upon, or give any preference to theſe le- 
gatees in conſequence of, the order, in which theſe gifts or vo- 
luntary bequeſts are contained. Trott v. Vernon indeed may 


_ atford Jomerealon for the argument, where the Lord Chancellor 


Tays, the words in the firſt place” muſt be intended to give 
a preference for thoſe purpoſes' to any other whatever: but his 


ſubſequent obſervations ſhew, that his Lordſhip did not purely 
rely ue ther circumſtance. The queſtion in the preſent caſe 


ie, whether without theſe words in the firſt ſentence, deſiring 


the debts; legacies, Ve. to be fully paid, theſe legacies could be 
raiſe out of the realty to the diſappointment of the deviſee; or 
| LAS whether 


| 
| 
| 
| 
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1794. whether the teſtator intended, that they #h 
— ey ſhould be ſo rai, 
1 the whole of the deviſe. On the part of the ban wa 


only argument, which could be raiſed in their favour; has bee 
1 


KRyGuTiiy.. 
grounded upon the firſt ſentence in the will: but is there in any 


ſubſequent one any thing, which points out 

the legacies ſhall be conſidered a 3 NN * 
ſpecifically deviſed? I cannot find out any ſuch intent, or * 
he meant, that theſe pecuniary legacies ſhould be paid to . 
deſtruction of the gift of the realty. I do not reſt upon the "2 
cumſtance of the introductory clauſe; No matter whether 2 
or laſt: I muſt advert te the general tenor of the inſtrume 

Whereateſ= ſee, - what was the intention. No doubt this Court will Ad 1 


tator means 
Tor a valua- intention, where a teſtator affects to charge an eſlate which by 
3, 


ble or meri- 
bx toon law he could not do; and where he means to do it for a * 


ſideration to ble or meri 
. torious conſideration, it will interpoſe; and even ſup- 


charge, ply a defect: but then there muſt be clear, expreſs, and une 


which by law : , , . 
N quivocal evidence of the intention, that the teſtator meant 


equity will to comprehend that eſtate, and to create that charge upon it, ty 


aid the inten- 
ada _ which the Court is called upon to give it's effect; as among 
7 


ſupply a de- other inſtances, in that of ſupplying a ſurrender, 


feft, as the 
want of a fur» _ 
TE - . * n this ·caſe it is clear, the teſtator did 1 not intend, that 
muſt be clear. ment of theſe legacies ſhould break in upon the real eſtates ſ ES 
ically deviſed; and therefore I do not think, the — 
words for payment of the debts and legacies authoriſe me to de- 
clare, that the legacies ſhall be raiſed out of the real eſtate to 


the loſs and diſappointment of the ſpecifick deviſees. 


ANON M O 8. 


Mobs br "of R. XING moved on the part of the plaintiff for an order 
ſeparate an- upon a feme covert defendant to put in her anſwer ſeparate 


ſwer by a fro 
5 m her huſband on the ground that he was a priſoner in the 
because her King's Bench. 

huſband was ; 

1 priſoner i in 


the King's F. or the Motion. 
Bench, re- RA 


| uſed, The Court will do it, if hs huſband is abroad. 


* 
— 


Caſes-in-Chancery, 333 
5 Mr. Stratford contra. . . 


The reaſon for doing it in that caſe is, becauſe he 0 ont of Anonrmous 
the juriſdiction. ens” {3 . | 


Lord Chancellor refuſed the motion, ſaying, it was quite new. 


- 


7 "MALIM ov: KETCHLEY. 
June 7th, 1794. 
At the Rolle. A 


„ „ * 
1 a 


THOM A S: Lowe by his will. gave 1000 /. lock in truſt to pay Truſt raiſed , 
the intereſt and dividends to his | daughter Anne Malim for under a re- 


commenda- 


life for her ſeparate uſe, and after her deceaſe the principal tion by will 


among her children; if no children, to fink into the refidue. 9 ad of 


He gave 500. ſtock to Elizabeth 7 Bomßſon, and a ſimilar ſum to her legacy 


among cer- 


Sarab Lowe, two other daughters ; and declared truſts, in failure tain perſons 


of which thoſe ſums ſhould fink into the refidue. Then he gave — 24 1 
all the reſt and reſidue of his eſtate and effects whatſoever and , 

whereſoever in truſt as to one third, for his daughter Lucy . 3 "= 
Rawlin for her ſeparate uſe for life; after her deceaſe for her huſ- L594 Aa. 


band for life; and after his deceaſe for the children; as to ano- # © £2. 

Petr act from 4 
FS. 2 522 3 ws OO 
© Fr 7. 
A 

D. ee e, 
c. to be paid ., — 


71 ſimilar power in caſe of her marriage; and in Caſe either of . 
theſe daughters ſhould leave no children, the ſhare of ſuch daugh- 2 
ter was to go to the other two daughters in the ſame manner as Kan 
their reſpective funds. | | 25 


E * And in caſe the whole of the reſidue of my perſonal eſtate 
a ſhall become veſted in any one of my ſaid daughters, then I do 
- 8rve and bequeath the ſame after the expitation and determina- 

| * tion 
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ills 6 th: be 


ec t in of the ſeveral 8 before mentioned, unto duch Curviviog 
daughter, her executors and adminiſtrators, hereby recom. 
„ mending it to ſuch daughter to diſpoſe of the ſame after. her 

'« own death, and the determination of the ſeveral truſts aforeſid, 


_ *4unto und among the children of myaid-daughter Anne M21 


and my nephew Jubn Lowe of Ferry. Bridge ; defiring, tha 
- 66 my reputed danghter Emilia, though born before . may 
0 be comſidered as one of ** children. * 


The while refidue became veſted in the teſtator's daughter 
Sarah who married Keighley; and the queſtion was, whether 
after her deceaſe without iſſue, and inteſtate, a'truſt aroſe for the 


children of Arne Malm and Yohn Lowe.” 


Mr. Lloyd for the-children of Malim and Lowe, Sil 
This was determined in Pierſon v. Garnet, 2 Bro. Gb. 38, 226) 


| which overturned c v. Cunliffe, Amb. 686. 


Mr. Grdham ani Mr. Abbot for the Ae 
There was no occaſion to get rid of Cunliffe v. cm f in de 


to make that deciſion ; and what the Maſter of the Rolls lan 


upon the word “ recommend” is extra-qudicial. There is a 
-markel diſtinction between that word and * defire” or © requeſt”, 
The argument on this point always begins by ſaying, whethet 
the clauſe is recommendatory or imperative. The Court muſt 
go on the diſtinction between the words; which ſometimes may 
be very fine. Recommend” does not imply volition, but ad- 
vice. Ex bi fermim it leaves the party to decide. The perſon 
recommending may be extremely indifferent about it. The teſ- 


tator could not meap by this recommendation the fame thing, at 


C. 
Lan. 40+ 


when he created a power by expreſs words. The word 7 
from the French; but if from the Latin, commendo, it 

means I diveſt myſelf of all diſeretion; and pur ic en. 
'« tirely into your hands.” From Le Maitre v. Banniſer 
26th November 1770 it is plain, the word * recommend” wil 
admit a qualification; and does not abſolutely impoſe an obli 
gation. It has tacitly in it the qualification, that the caution of 
the party in that caſe added; and if the party can give it that 
ſenſe, the Court may. Suppoſe in Pierſon v. Garnet, where the 
word was © * requeſt, * the wall had. gone * to lay, f he 


1 


av 


_ Caſes in chantery. 


s 
pleaſe”, Bull v, Lerch (ante vol. 1. 270.) ſhews, it is extreme - 1594. 
important * _ . "66nd words uſed, | Maui 15 
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I chink with Lord Kenyon, that Cunliffe. v. Cunliffe is over- ruled, 
at he meant to ay, he differed from the Lordi Commiſſioners ; 
11 chat he ſhould be of the ſame opinion, if the word had been BY 
recommend.” The queſtion is, whether there is any dif- 
rence between © recommend” and* it is my dying requeſt;” 
-hether the former is not equal to the latter. If I was deciding 
pon the weight of the words, I rather think “ recommend“ is 
ſtronger t than * defire.” A great ſtreſs is laid upon the word 
« dying:” but every requeſt by will is a dying requeſt. I will 


lay down the rule as broad as this ; wherever any perſon gives be by 


property, and points out the object, the property, and the way, bee * 
A which it ſhall geo, that does create a truſt, ualeſs he ſhews lets plain 
clearly, that his defire exprefſed is to be controlled by the party; _ 2 


and that he hall have an option to defeat it. The word © recom- plication, 5 
mend proves deßire, and does not prove diſcretion, If a teſ- to be a diſcre- 
tutor ſhews ie dehire, chat a thing ſhall be dene, unleſs there “ — 
are plain expreſs words or neceſſary implication, that he does not 

mean to take away the diſcretion, but intends to leave it to be 

defeated, the party mall be conſidered as acting under a truſt. 

I will not crincize upon the words. Recommend” 4s a requeſt 

and more, I requeſt a man te do any thing, I recommend 

it; and vice werſa. I de not know, how to diftinguiſh them, 

Therefore declare, that the reſidue of che perſonal eſtate upon 


the death of Sarah Keighley without ſue, and W erw Rm 


CO IPs . 
June 17 tb, 1794. 5 
IX. RICHAR DS moved, that a perſon reponet ht} on ue 


a perſon re- 
purchaſer ſhould complete his purchaſe, and Pay in his ported beſt 
ä 5th of Jah. e HOY: thould com- 


purchaſer 
1 plete bis pur- 
chaſe by a cenain day; refuſed ; dhe report not betwg abſalorely confrmed. 
"The. 


| Caſes in Thancery; 
1794 Tue report had been confirmed 27%; and the motion vn ,, 
OE. caſioned by a doubt as to the practice, whether a puch 
ec uan be quickened, before the report is confirmed a * 
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Lord - Chancellor "ſaid, he felt a difficulty; becauſe til cn 
firmation the purchaſer is always liable to have the bidding 
; opened ; till that non conſtat, that he is the purchaſer. | 


| The motion was refuſed. © . 


\ 


_ W—_ 


*'BRIST OW v WA RDE (a). Ber 


| 5 NY, | June 29th and 30th, July iff, 1794. 8 


By articles J articles executed in 17 33 reciting the intended marria 

ü Sea, d D of Fobn Briflow and Ann Fudith Foiſſin, and that her for. 
an ——— tune conſiſted of 5007. her own property, and 2 Foo], given 
the huſband by her mother Louiſa Girardot in conſideration of the marriage 
oO” — — . (reſerving to herſelf the intereſt of 1 300 J. during her life) it 
for the hu 2 | 2 


band for their joint lives, and if he ſhould die firſt, leaving iſſue by her, for her for life, after her deceiſe 
as to the capital in ſuch manner as he ſhould appoint, in default of appointment to be divided equally 
-among the — 21 with maintenance and ſurvivorſhip; after marriage in purſuance of the articles an 
eſtate purchaſed with the fund was ſettled upon the huſband for the joint lives of him and his wife, re. 
- mainder to truſtees to preſerve Ac. remainder, in caſe of his death firſt without iſſue, to certain uſes, 
remainder, in caſe of his death firſt leaving any child or children to the wife for life, remainder to all 
the child or children in ſuch ſhares as the huſband ſhoald appoint ; for want of appointment, equally 
in tail with croſs remainders, remainder to the heirs of the huſband. Children only are the objec; 
[ona an appointment to a, child for life, remainder to his children as he ſhall appoiat, is an excels of 
power ; and the doftrine of cy pres by giving the child an eſtate tail is not spplicable : but the appoint- 
ment is void for the exceſs only; and what is ill appointed goes as in default of appointment. 


Teſtator under a power toappoint among children appointed to the huſband of a daughter for tife, and 


if ſhe ſurvived him, toher for life, and having advanced her in marriage, recited that as a reaſon for giving 
her a ſmall ſhare,; this is not illuſory, 9 f 


Parties taking under a will executing a power of appointment diſpute of it; there being no fund 
but that to be appointed, it is not a caſe of election hs 0 

Perſonal under marriage articles to be inveſted in land, or government, or other, ſecurities; the court 

«fiadiog it in it's original ſtate conſiders it as perſonal; but part having been laid out in land, Which ws 


-Aettled, and afterwards fold, and the produceinveſted in ſtock, till a proper purchaſe of land could be found 
4 be ſettled to the ſame uſes, that was conſidered as land. © Ji 


() This and the three caſes immediately following being decided nearly at the ſane 
time upon the ſame ſubject, and comprehending perhaps all the queſtions, that bave wilt 
upon appointments, are brought together a little oat of the regular courſe of their dates wy 

der to. place the ſubject in one point of view. b ON 


Was 
#4 ö 


4 | ” 
1. 0 
x4 : | rl A 
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—_—T that'thoſe ſums together with 3000 I. to be advan- 
ced by Jon Briſtow ſhould be inveſted in the purchaſe of South 
gen annuities upon trait to pay Louiſa Girardot Foifin the yearly 

uce of 1300 J. for her life ; and to pay the ſurplus of the 
3; vidends to "Jobs Brofow for the joint lives of him and his in- 
tended wifey" and in cafe he ſhould die before his wife, leaving 
Tae by her at che tire of his deceaſe, or leaving her enſient of 
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one or more child or children, that ſhould be born alive, to pay 


the dividends to the wife for her life, ſubject to the truſt as to 
che 13004. z and after her deceaſe to apply the capital in ſuch 
manner, as Jobn Briſtow ſhould appoint by any deed or WrIi- 


ung atteſted. by. two. or more credible witneſſes, or by his will; 


and for want: of ſuck appointment that the faid capital ſhould 
after the deceaſe of Ann Fudith be divided among the iſſue of the 
marriage ſhare-and ſharealike at their reſpective ages of 21; the 
intereſt to be applied towards their maintenance and education; 
with benefit of ſurvivorſhipin caſe of the death of any before 21; 
with a power to the truſtees and the ſurvivor, &c, with conſent of 


the huſband; and wife or the ſurvivor to {ell and aſſign the fands 


'or ſecurities, wherein: the 6000 J. ſhould have been inveſted, and 


to inveſt the produce in the purchaſe of government or other 
ſecurities, or of lands of inheritance in fee ſimple, ſubject to the 
ſame truſts. It was farther agreed, that if during the intended 
marriage an ſum-or ſums ſhould fall to the wife by inheritance 
or otherwiſe, che ſame ſhould be inveſted with conſent in wri- 
ting of the hulband-and wife or the ſurvivor in the purchaſe of 
government or other ſecurities, or of lands of inheritance in fee 
ſimple, in the names of the ſame truſtees &c, in truſt for Jobn 
Briflow duringthe joint lives of him and his wife; and in caſe of 
his death in her life, leaving iſſue of the marriage, or leaving her 
enſient, for her for life ; and after her deceaſe to apply the capital 


in ſuch manner, as John Briffow ſhould by deed or will appoint, 


and for want of ſuch appointment, among the iſſue of the mar- 
riage ſhare and ſhare alike at their ages of 21, with an allowance 
of the produce for maintenance and education; and with ſur- 
wivorſhip in caſe of the death of any before 21. LOW e 


Between the execution of theſe articles and the marriage it was 
agreed by a memorandum indorſed, chat two other ſums of 
1000 J. each to be advanced by John Girardot de Tilleaux uncle 


of Ann Judith, then inveſted in New South Sca annuities in the 
. Vol. II. ; | y 4 R ' 
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names 
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_ ., The marriage took place; and the ſeveral funds were laid ou 
according to che articles. In 1739 with conſent of the huſband 
and wife a ſuit was inſtituted in the Court of Chancery for the 
purpoſe of having the funds ſold, and the produce inveſted ;, | 
the purchaſe of a frechold eſtate in the county of Vorfall; and t, 
have a new truſtee appointed in the room of one deceaſed, and 
under the decree in that ſuit by leaſe and releaſe of the 17:4 any 
18th of March 1739 the manor of .Quidenham in the county of 
Norfolk was conveyed tothe ſurviving truſtees in the articles and 
a new truſtee for 99 years to ſecure an annuity of 52.1, per anmun 
to Louiſa Girandot Foiſſin for life, which ſhe agreed to accept in 
lieu of what ſhe was entitled to under the articles; remainder 
to John Briſtom and his aſſigns during the joint lives of him and 
his wife z remainder to the ſame truſtees to preſerve-contingent 
remainders to certain uſes therein expreſſed, in caſe the huſband 
ſhould, die in the life of the wife without iſſue, or being ſuch, 
all of them ſhould die under 21 and unmarried; remainder, in 
caſe he ſhould die in her life time leaving any-child or children of 
her body by him , begotten, living at his deceaſe, or afterwards 
born alive, to the uſe of the wife and her aſſigus for life; re- 
mainder to the uſe of all the child or children of Jobn Briſou 
and Ann his wife in ſuch ſhares, (there being more than one) 
as Jobn Briſto by any deed or writing under his hand, atteſted 
by two or more credible witneſſes, or by his laſt will and teſta- 
ment in writing witneſſed as aforeſaid, ſhould direct and appoint 
and for want of ſuch appointment, to the uſe. of the ſaid child or 
children of Jabn Briſſoto and Ann his wife, begotten and to be 

| begotten, and the heirs of the body of ſuch child or children 
lawfully iſſuing, if more than one, ſhare and ſhare alike ; and 
in default of iſſue of any of the ſaid children that the ſhare of 
ſuch child or children having no iſſue ſhould be divided among 
the ſurvivors. of them ſhare and ſhare alike ; remainder in de- 
fault of ſuch iſſue. to the uſe to the right heirs of Jobn Briſru 
for ever. By theſe indentures it was declared, that nothing 
therein ſhould prejudice the agreement in the articles for laying 
out ſuch ſum or ſums, as ſhould fall to the wife during her co- 
werture, in the manner therein mentioned. 
4 | | ? d 
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F polleflion of theettled eftares-rill |, 
176 5, when they were by act of parliament veſted in other truſtees 
zu cruſt to fell; and that the produce ſhould be paid into the -4 
Henk in the matte of the Zceountant General, and laid out in re- W o- 
dcemable 4 per ee anmnunges, till a proper purchaſe of lands in 

fee ſimple mould be found, to be ſettled upon the ſame uſes and 

coaſts as thoſe of the Tertlement of 1739: and that the dividends 

zin the mean time ſhould be paid to ſuch perſons, as would have 

been entitled to the rents and profits of the lands under the act. 

The ſettled eftates were fold accordingly; and the produce laid 

out in the fur of 20777 J. 45. 7 d. 4 per tent. Bank annuities ; and 

the intereſt and dividends were paid to Jobn Briſow during his 


5 > 


On the 147h of November 1768 Fobn Brifow died; leaving 
his wife Ann and eleven children iſſue of that marriage ſurviving. 
By his will dated the 24/5 of OZober 1768 duly executed to pal, 
real eſtate he recited the articles, the ſettlement, the act of par- 
liament, and the purchaſe of ſtock under it; and that his wife 
under the will of Andrew Girardet became entitled to the ſum of 
102% L. 125. 434;, which had not been laid out purſuant to the 
articles, but remained due to him; and that his wife was alſo 
entitled under the will of Margaret Girardot de Prefond to a ſum 
not received, or laid out purſuant to the articles; and that he 
was pollelled of or entitled to ſeveral annuities in France; one of 
2200 Livres Tournais of the government of France payable during 
the life of his wife ; another of 2300 Lures Tournais of the French 
al India Company payable during the joint lives of his wife and 
his daughter Mary Briffow, and the ſurvivor; and he gave both 
thoſe annuities to his wife for life; and after her deceaſe he 
gave the annuity of 2300 Zivres Tournas to his daughter Mary; 
and in purſuance of the power given by the marriage articles he 
appointed after the deceaſe of his wife to Henry Brifow his 
eldeſt ſon the money, which then was, or ſhould at any time 
thereafter be, . received of the faid legacies of Andrew” Girardot 
and. Margaret Girardot de Prefond, upon truſt after the deceaſe 
of Ann Tudith Briſiow to pay the profits thereof to his ſaid ſon 
Henry for his life; and after his deceaſe the teſtator appointed 
the amount of the ſaid legacies, which were to be inyeſted pur. 
ſuagt to the articles, to and among any child or children iſſue 
f che marriage of his ſon Henry with his then wife in ſuch 
| | 2 | | ſhares 
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daughter Low/a"Briflow 1800, abſolutely; and to his daugh- 


_ tioned, chat the ſhares of Mrs. Hobart and Mrs. Neave were ſo 


three daughters El;zabeth, Caroline; and Sophia 1000 l. each; to his 
ſon John Briflow 2009 I. and to his fon Milliam Briſtow 1800, 


neſſes, or by his laſt will and teſtament witneſſed as aforelg 


lite, and after. his deceaſe to pay the fame to Ann Mar gart 


after the deceaſe of both to pay and transfer the ſaid 1000“ % 


ſhares, and in ſuch manner, as ſhe ſhould direct or appoint ; and in 


| ſhould after the deceale of his wife be entitled to, or become 


French Eaft India Company before given to her: but if not, then 


i 
— 3 = l * IJ Fore F424 % * 7 Me. = n 
' 1 * * 7 = i _ ts * g . — 8 — * 
. . J Py eg ; * 4 7 x * 10 
» : 4 K 
* . * 
— 1 n 
_ = 
o l , | * 
p 9 - 
- 
* — 
o 
= 
is - 
« * » . 

* 0 


» YET r 1 T0 w ; 
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 thares. and manner, as. the ſaid Henry ſhould by any deed g 
writing under his hand, witneſſed by two or more credible B 


- 


— 


by the ſaid articles he thereby appointed, after the deceaſe of his 
wife the ſum. of 207374. 4% % A cent. Bank annuities , 
and among his children in the ſhares and manner following; w 
his daughter Ann Margaret Hobart 390004, upon truſt to pay the 
profits and dividends to Henry Hobart her huſband during n 


direct and, appoint 3. and, by virus. of the power velled n h. 


Hobart for her life, in caſe ſhe ſhould ſurvive her huſband ""Y 


and among their iſſue in ſuch ſhares, if more than one, and in 
ſuch manner, as he or ſhe ſhould appoint. Then reciting, chi 
on the marriage of his daughter Catharine with General Frofer | 
in 1765 he had appointed to her after the death of his wife the (in 
of 2590 J. to the uſes of that marriage, he confirmed that appoint. 
ment; and farther appointed to her 1008 J. to pay the profits and 
dividends thereof to her for her own ule for life; and after ber 
deceaſe he directed the ſaid ioo to be transferred to and among 
any child or children, the might or ſhould have, in ſuch ſhare or 


caſe ſhe ſhould die not leaving any children, then he gave and ap- 
pointed theſaid ſtock to his ſon Henry upon truſt for the purpoſe; 
expreſſed in the appointment to him of the legacies. He gave to his 


ter Frances Neave 500 l. in truſt to pay the profits and dividends 
to her huſband Richard Neave for his life; after his deceaſe to 
her for life, in caſe ſhe ſhould ſurvive him; and after the de- 
ceaſe of both to transfer the {aid ſtock to and among any chil- 
dren iſſue of their marriage in ſuch ſhare or ſhares, and in 
ſuch manner, as be or ſhe ſhould appoint. The teſtator men- 


ſmall on account of what he had before given them upon mar- 
riage, He gave his daughter Mary Briffozw 5ool. in caſe ſte 


oſſeſſed of, the faid/ annuity of 2300 Livres Tournais of the 


he gave ber $007. for her ſhare of the faid ſtock. He gave his 


and 
4 >): 
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and he gave and appointed to his ſon Henry all the reſidue and 
remainder of the ſaid ſtock in truſt for the ſame uſes and purpoſes 
a5 thoſe expreſſed in the before- mentioned appointment to him 
of the legacies under the wills of Andrew Girardot and Margaret 
Girardot de Prefond. He directed, that there ſhould be benefit of 
ſurvivorſhip between his five daughters Eliaabeth, Caroline, Louiſa, 
Mary, and Sophia, in caſe of the death of any of them unmarried, 
arid before their ſhares ſhould be payable; and he appointed 
| Ain Fudith Briſtow, Henry Hobart, and Henry Briſtow, executors. 


The legacy under the will of Andrew Girardot was not laid 
ont under the articles; but remained due from the eſtate of Joh 
Briſtom the teſtator at the death of his widow. The legacy un- 
der the will of Margaret Girardot de Prefond was not laid out 
under the articles; but at the death of Ann Judith Briſtoto, who 
received the intereſt for her life, was veſted in 1078 J. 17. 64. 
bank ſtock in the narnes of truſtees. ' Henry Briſtow, Ann Mar- 
garet Hobart, and Sophia Briftow, died in the life of their mother. 
Henry left two children, George, and Catharine. Annabella, Briflor, 
but he made no appointment under the power given him by his 
father's will, and died inteſtate. Mrs. Hobart left her huſband and 


four children ſurviving her. Sophia Briſlowleft a will executed 


ſo as to paſs perſonal eſtate only; and made her ſiſter Mary ſole 
executrix. George Briſtow, the ſon of her brother Henry, was 
her heir. In 1788 Ann Judith Briſtow died, leaving eight chil- 
dren ſurviving. Mary Briſtow never received any part of the 
annuity of -2 3907. Livres Tournots. PER +6 8 


s 


l The bill was brought by John Brifow and other children of | 


the teſtator to have the ſeveral claims upon theſe funds and their 


produce aſcertained; and the neceſſary accounts taken; and that 


ſuch parts of the 20737 l. 45. 7 d., then reduced to 3 per cent an- 
nuities, and 1078 J. 1 5, 69. bank ſtock, and 10277. 125. 34. 
or-the money which ſhould be received on account thereof, as 
vere abſolutely diſpoſed of by the will of Yobn Briſtow, and the 
| reſidue of the two laſt funds, ſhould be transferred and paid to 
the perſons entitled and that the reſidue of the firſt ſhould be 
laid out in the purchaſe of lands in fee ſimple, upon the truſts, 
and purſuant to the directions of the act of parliament; and that 
the rents and profits, and the intereſt and dividends of the reſidue 
of that ſum, in the mcan time, ſhould be paid to the perſons en- 
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| #794. fifled; or that ſuch'reſidue ſhould be diſtributed, as the Coun 


The queſtions were, firſt, Whether the appointments to Mn, 
Hobart and Mrs. Neave were illuſory ; and therefore the whole 
was void: ſecondly, Whether the appointments to the grand. chil 
_ dren, and to the huſbands of the daughters were an exceſs of 
power and if ſo, whether the former could be executed c) pr;; by 
giving eſtates tail to the children: Thirdly, If thoſe appointment 
were bad, or any of them, whether the whole ſhould be void, 
or the exceſs only; and in the latter cafe how ſo much, as wa 
ill appointed, ſhould be difpoſed of: Fourthly, Whether thoſe 
taking under the execution were precluded by a caſe of election 
from diſputing any part of it: Fifthly, Whether the funds were 
to be conſidered as land or money. 


” . \ . | 

- Attorney General, Solicitor General, and Mr. Stanley for the 
Plaintiffe. vn he 74 

This muſt now be conſidered as land: but all the parties are 

competent to ſay, whether it ſhall be laid out in land, or not. 


A power as to real eſtate operates as a declaration of uſes of : 
preceding conveyance or deviſe; and muſt have reference to that, 
and be confined within the ſame limits, A diſpoſition to 4. for 
life, remainder te ſuch uſes, as he ſhall appoint, will enable hin 
to make any diſpoſition ; becauſe he has the complete diſpoſition, 

and there is no perpetuity ; but if that power is limited in it's 

objects, then as it becomes a ſettlement, and tends to a perpe- 

'tuity, it muſt be confined. ' There may be a conveyance to 4 
for life; remainder to any deſcription of perſons living at the 

death of A. and it may be ſuſpended till full age; becauſe an 

infant cannot alien: but it cannot go beyond that; nor can 2 

Power of appointment be given beyond what the perſon giving it 

could do himſelf, Wherever the ſubjects, upon which the 
power is to operate, are limited, the power muſt be limited 
preciſely, as if the limitation had been inſerted in the conveyance 
4tſelf. The appointments in favour of the grand-children ca- 
not be good; becauſe he -could not give a power, that would 
have the effect of giving a life eſtate to a perſon unborn at the 
creation of the power; remainder to the children of that unborn 
Pexſon in tail. The power. operates upon the limitation 82 

| 4 bo 


em Chantary. 
Fault of appointment as" a power of revocation; and muſt have 
the ame effect as an expreſs power to revoke; which was the 
caſe of Spencer v. The Duke of Marlborough, 5 Bro. P. C. 592, 
The utmoſt limits, within which grand-children could take un- 
der ſuch an inſtrument, are thefe: if chere is a limitation to A. 
for life, remainder to any ſuch, as ſhould be living at his death, 
perhaps that might be ſuſtained. In Hockky v. Maubey (ante 
vol. 1. 143.) Lord Thurlow ſeems to think, it might be good: 
but that is only becauſe they were expreſsly to be alive at his 
death. There is nothing in this will to confine the appointments 
in favour of the grand=children to the teſtator's death, or any 
rticular time. It is a general limitation to the children of his 


ail in the grand-children taking at the deaths of their reſpective 
parents. A limitation to the children of a perſon unborn is bad; 
Chapman v. Brown, 3 Bur 1026. | 


Under this ſettlement the children only were intended to be 
| therefore on that ground theſe appointments, ſo far 
as they are in favour of perſons not children of the teſtator, can- 
not have effect. The power in the articles, though general, 
muſt mean among the iſſue of the marriage; orherwiſe he might 
defeat the purpoſe by giving to others what was intended as a 
proviſion fox che iſſue; and the fund would be aſſets, and ſub- 
ject to debts. If there is only one child, it is expreſs; the 
power would not ariſe; and ſuch child muſt have taken an eſtate 
tail at leaſt. In Alexander v. Alexander,, 2 Vef. 640. the power 
being to appoint among children, it was held, that no others could 
poſſibly be made purchaſers; and upon that caſe, Maddiſon v. 
Andrew, 4 Veſt 57. Robinſon v. Hardcaftle, 2 Term Rep. B. R. 
241. Adams v, Adams, Cowp. 651. and many others, it would 
not be poſſible to ſuſtain this appointment, and make the grand- 
children take as purchaſers, even if all were in being at the 
"creation of the power. The only thing appearing in favour of 
that conſtruction is what was ſaid in the Duke of Devonſbire v. 
Cavendiſh (a), that that might poſſibly be the conſtruction: but 
che deciſion was upon the ground, that as the appointment to 
Lord Gearge Cavendi/b was good for his life, the Duke of Deveu- 
Hire and Dutcheſs of Portland could not during his life diſturb 
K+ Another. reaſon was, that they had proviſions under the 


a) Bil, "22 Geo, 3. B. E. 


will. 
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children. The execution of the power was to create an eſtate 


248 Tales in Chancery. 


"2 2 4 __ If what this teſtator has done can be maintained, his fon 
— Henry might have done the ſame. It is pn euer to dil 


wv. tribute; and 3 non poigſt delegare. 
Warp. 


But this * though defeQive, muſt notbe conlidereg 
bad in the Whole. After Maddiſon v. Andrew, Alex, 7 
Alexander, and Pitt v. Fackſon, 2 Bro. C. C. 51. it muſt be con. 

ſidered void for the exceſs only; vis. as to the grand- children 
and the huſbands of the daughters; then all not diſpoſed of 
under the authority of theſe inſtruments is unaffected by the will; 
And will go among all the children as tenants in common. 


Lord CHANCELLOR, 


Why may not I conſtrue i it an eſtate tail, in 1 as to the 
land? | : 


For the plaintiffs, | 
It was intended, that the children ſhould take abſolutely 
by purchaſe ; not that it ſhould go, as an eſtate tail would carry 
it. In Humberſton v. Humberſlon, 1 P. Will. 332. the ſame 
ſort of devolution was intended, as takes place in an eſtate in tail 
male. | | 


Lord CHANCELLOR. 


Ido not know, that it was ever prelſed, that if part was as bal, 
the whole ſhould be void, 


Fer the plaintiffs. 


Never; except in Pit v. Fackſon upon the ground, that the 
whole view of the teſtator was totally defeated by the effect of his 
appointment. 


Mr. Hardinge and Mr. Campbell, for the fon of Mrs. Hobart, ant 
Mr. Piggott for Mr. and Mrs. Neave contended that the appoint- 
ments to Mrs. Hobart and Mrs. Neave were illuſory ; and therefore 
the whole was void; alſo that if the appointment was bad in 
part, the whole was void; for it could not be preſumed, that if 
the teſtator had known, that certain parts could not be executed, 
he would have ſaid, the ſubjeQ'of ſuch patts ſhould-go to others, 

or that he would in that caſe have had the reſt executed. 


1 


/ 


* 5 * «4 4 | s 
Ly 


CY 


Eaſes in Chancery. 


4 


. 


r c Mir: Lligd, Mr: Richurd:, and Mr. Hollift for 


the «widow and children of Henry Briſtow ; and Mr. Romilly 


* 
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This is a general power under the articles. In all marriage 


- articles the object is to provide for the wife and iſſue: but it is 


impoſſible to ſay, this is a power to appoint to children, when 

by the fame articles in caſe of no diſpoſition it is to go tothe chil- 

iren, In the Duke of Marlborough v. Lord Godolphin, 2 Vef. 61. 
| refs was laid upon this z that from the effect of the word *ſuch” 
che children could take nothing but under the appointment of 
Lady Sunderland but it is wrong to make theſe caſes depend 
upon a nice diſtinction between words. | The maxim, that de:c- 
gatus non pe delerare, does not apply. He could not dele- 
gate a power to give according to a diſcretion in him: but he 
was abſolate owner; and could diſpoſe of it to whom, and how, 
he pleaſed.” The legacy fund being by the articles to be laid 
ut either in ſtock or land, and the decree and act of parliament 
not touching that, the court will according to a late caſe (a) take 


it, as they find it. If the appointment cannot take place for 


the grandchildren as ſuch, the court will execute the intention 
as near as pofſible by giving Henry an eſtate tail according to 
Pitt v. Fackſor. In Lang flon v. Blackmore, Amb. 289. under a 
power of appointment” to children an execution extending to 
grandchildren was held good. The plaintiffs cannot ſay, it was 
well executed in part and ill executed in part; for claiming in- 
tereſts under the Will chey cannot diſpute any diſpoſition by 
it. SUES 7 ws | 


Attorney General in reply. 


The fame principle, upon which, where there is an appoint- 
ment with'a condition, and the condition is bad, the appoinc- 
ment is good; repels the doctrine of election. If an expreſs con- 
dition would be bad; an implied condition, the foundation of 
election, malt be bad; This limitation muſt be intended to com- 
prehend an che grandchildren : but real and perſonal eſtate muſt 
de Raten de perſons, who muſt neceſſarily take within lives in 
being and 2 years. A proviſion on marriage is a contract with, 


or conveyance to, the iſſue; equitable, if upon articles; legal, if ripen- 
ed into a ſettlement. Theſe funds were veſted in the children with 
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branch of the family, by giving to whom there may ariſe ſome 


of a more limited power? Chapman v, Brown: cannot apply t 


to ſupport that took the words, as they ſtood, by a flip perhaps; 


- eneral intention. It was immaterial to the defendant under 


tail; remainder to her daughters; remainder to his. own right 


principle of all the caſes for an implied eſtate tail is, that there was 


general doQrine< but the court will ſay, what is illuſory in ont 


Tales in Cha nterx. 


a power relerxed to diſappoint timt vellrd Aal by limitation 
-arifing out of the execution of the power. That cannot be dif. 
appointed but by an executidn modo et formd, as provided. It isa 
contract with the children, that they {hall take equally, unleſz be 
makes another diſtribution amortg them. If you go beyond the 
children, there is nothing to prevent it from being g given to an 


ad vantage to the children. In Faltner v. Butler, An. 514, 
great nephews. were -exeluded.; nephews being the object. ln 
Adams v. Adams the court never thought, that becauſe it wag 
void for the exceſs, it Was not good at all; nor did the doctrine 
of ty pres, or the notion af an eſtate tail, occur to them. Under 
-a general power ſo much, as is given conſiſtently with the rules 
of law, Will ſtand why ſhould there be a different conſtrudion 


the execution of a power. There the court wiſely conſidered 
the general intention to tranſmit through the deſcendants; and 


and would not ſupply the omiſſion to defeat the intention. In 
Robinſon v. Hardcafile Mr. Juſtice Buller looking to Pitt v. Jack 
Jon ſays, that in the former caſe the ſon was tenant in tail cither 
under the ſettlement, or under the will by implication, from the 


which; bur the latter branch of the propoſition was much doubt. 
ed: it ſtands upon no authority but Niet v. Jaclſen; which, if 
it went upon an implied eſtate tail under the will, is inconfiſtent 
with Adams v. Adams. Suppoſe Pinelney Millinſon had had an 
eſtate in fee, and a power of appointment over another; and in 
the ſame clauſe had given the former, and appointed the latter, 
to Mary Smith for life; remainder to her fitſt and other ſons in 


heirs: would it not have been a ſtrict ſettlement; and could 
ſhe have an eſtate for life in one eſtate, and in tail in the other ? The 


a clear indicium of an intention, that all the iſſue ſhould take in the 
courſe, in which an eſtate tail would go: but no inference can 


be drawn from thoſe caſes to this, where there is no ſuch indi- 
cation. 


This appointment would have been cond, even if no intereſt 
had been given to Mrs. Hobart and Mrs. Neave. I admit the 


cal 
'® 
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Caſes" in Chantery. 
| Gale ; ot 4; in ber becauſe reaſonable; Barrtl v. Barrel, 
* 660. He expreſſes Kis reaſon for not giving them more : 


and that ſhews his intention was not to elude; but that he had 
a rational monve IIA Wo Woo duty as'a parent. 


- 


Lord cuakerlTon. * 


The only difficulty 1 in this . is 7 "ey which 83 the 
Court in all caſes, where a parent has with tenderneſs, wiſdom, 
and diſcretion, .made a diſtribution of his fortune according ba 
the circumſtances of his family at the time; but has done more 
in the mode ot doing that, than the ftrict conſtruction of a power 
allowed him, The Court neceſſarily feels great inclination to 
ſupport what appears upon the whole very deſireable. I have 


given all the attention 1 could, to this caſe, to ſee, if by any 
favourable conſtruction. 1 can, conſiſtently with the courſe of the 


caſes and the rules find means of ſubſtantiating to, any extent 
the diſpoſition made. The firſt conſideration is, har is the 


conſtruction of the articles. 1 was at firſt ſtruck with the idea,.. 


that was orged, "that the extent of the articles gave him a larger 
power, than the ſettlement afterwards made purporting to be 3 in 
purſuance of the articles had left him. But it is clear upon the 
articles, he had no more power under them, than, what he took 
to himſelf under the ſettlement executed with regard to the bulk 
of the money. The afticles were made in order to ſecure a pro- 
viſion for the intended wife and the iſſue of the marriage. That 


is the object all marriage articles; partiewarly here, where equal | 


ſums were broughtin by both parties to be ſettled for the family: 


but it was contended, that che power here is indefinite as to its 


objects. It would be a forced conſtruction of articles to hold, 
that a proviſion to be made for children, in, default of appoint- 
ment to be equally diſtributable, in the caſe of an appointment 


ſhould be ſubje&to his debts.; which. would be the neceſſary 


<onlequence of holding, that he had an indefinite power of ap- 
pointing, only providing for the jointure of the wife; for if he 


had that indefinite power, it would be aſſets ; he might appoint 
to any one; his creditors could affect it; and if he executed his 


power for. the children, the children muſt take it ſubje 2. to the 


debts of their father. It is not the natural frame of ſuch a ſettle- 


ment, nor ig it the conſtruction of the words of this. It is clear, 


the power of ds is Not indefinite ; but! is confined to 


Then 
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bes it 1s. contended, that the word « iſſue has a larger 
extent than the word * children” in the ent. It may be 
be ſo in many caſes. Grand- children are iſſue; and the Cour, 
would often let them in: but it is ĩimpoſſible here; for the iſſue 
here is ſtrialy defined, They are to take at 21; and an appli. 
cation of the produce is directed for maintenance and education 
before that age; and the ſurvivor attaining that age was entitled 


to the whole fund; and thoſe dying before it were not to have 
any. Therefore chnaneg were neceſſarily intended. Beſides ;; in 


che execution of their intention the Parties expreſſed the ſenſe, 


in which they underſtood it, by framing the ſettlement to the 
children ſubject to a power of appointing among the children, 
There fore I am unable to extend the conſtruction of either the 
ſettlement or the articles beyond the "children; and whatever 
inclination the Court has ſhewn in other caſes, it is not now to 
be argued, that ſuch a limitation with a power to appoint to 

hildren can extend to grand-childten. The caſes quoted, which 
were fully diſcuſſed, have fixed that; and as to all that part to 
de laid out in land (which is material here) there 1 is a technical 
rule, that makes it impoſſible ! in the limitations of real eſtate un- 
der a power to carty them beyond the firſt degree; becauſe it 
would carty it beyond the legal limits of lives in being and 21 
years after. 'If therefore, children are the limits, within which 
this muſt be confined, ſo much of the will, as goes beyond thel 


objects, to whom he Was enabled to Lo any, ſhare, Cannot take 
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' As to the conſequence of TH executin os 6s . by which 


as to certain parts he bag embraced objecls not Within the power, 


if I could find means of effectuating the general Purport, though 
not in the mode, he has adopted, of extending in another way the 
benefit of the appointment to the grand-children, it would be 
defireable in this caſe, * The caſe is unfortunate as to the eldeſt 
ſon. It is probable, . that 6vt of regard to the eldeſt ſon and his 
iſſue he made this difpolition : but that intention muſt totally 
fail, unleſs by conſtruction I can raiſe an eftate tail in the for. 


The idea ſtruck me at firſt : but it 18 impracticable. This dif. 


fers materially from Pitt v. Yackſor.” Wirhout entering into 2 


- diſcuſſion of that caſe and the objections made by the Attorney 


General to Lord Kenyon's decree, and ſuppoling it to ſtand 252 


_ clear authority, it would not enable me to do the ſame "gk 


fre L 


: 


"Caſes in Chancery. 


_ for there the limitation of the will wasto Mary Smith for life; 


remainder in tail to her children as purchaſers; ſhe being enti- 
led under that ſettlement to a veſted eſtate tail ſubje to be 
deveſted by the appointment. Therefore there was not that 
difficulty, which is in the preſent caſe, in conſtruing, chat he re- 
duced her intereſt, that her children might take eſtates tail by 
purchaſe; and that that might be executed cy pres by letting the 
eſtate tail, ſhe had, exiſt, 1o as to catry over the benefit to her 
children. Here it is a power to Henry to appoint to children in 
ſuch ſhares, as he thinks fit. No eſtate tail is given; nor is any 
intention of that ſort expreſſed: but the children would take 
either by the appointment, or for want of it diſtriburively per 
capita. Therefore that does net apply; and I am under the ne- 
ceſſity of Aying, the intereſts to the children of Henry cannot 
in any reſpect take effect either as to the land or the money. 


It was argued, that the appointments to Mrs. Hobart and Mrs, 


Neave giving them nothing immediately, but only contingent 
intereſts for life, are illuſory; and therefore the whole is bad. 


It would be a very hard conſtruction to hold, that by the part of 
the execution of his power, which was directed towards them, he 
meant to illude, and make a gift, that is in fact no gift; becauſe in 


the manner, he conceived it, not doubting his power he gave an 


eſtate to the huſband of each for life; remainder to them, if they 
mould ſurvive their huſpands. If he had given to the wife for life, 
and in caſe the huſband ſhould ſurvive, tothe huſb ind, that woul:l 
have been a ſubſtantial gift to the wife; fer it is admitted, a gift 
for life is ſufficient (a). He has done the ſame thing; for the 
huſband would in chat caſe, in point of law, have taken during 


the life of the wife. The inſertion of the name of the huſband 


Prior to that of the wife is doing no more, than if he had given 
to the wite firſt. The | intention therefore not being to illude, 
but to give in effect ſuch eſtate, as a married woman could take, 
vis, for the benefit of the huſband as long as the coverture ſhould 
continue, it is not illuſory. But, independant of that, the an- 
ſwer of the Attorney General is full and unanſwerable; that the 
Court will not fer it alide as illuſory, where the ground is that 
ſtated in this teſtator's will. He having power to appoint pro- 
vided theſe children upon marriage with what he thought an ade- 
Mate ſettlement, considering them as provided for, and there- 


"i (a) Alexander v. Alexander, 2 Jef. 640. 181 
Vor. II. r ; fore 
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fore not within the true meaning children to be provided for o © 


of his power. Therefore there is no defect in the appointmeny 
to vitiate the whole. ng eee | 


The next queſtion is, Whether the whole being defedtive 3 
to part ſhould be totally Tet afide, 'and the fund be diſtribute | 
as in default of appointment. It is contended, that if it cannot 
take effect in the manner, the diſtribution was made by the 
teſtator's father, the queſtion will be, "what he would hat 
done, if he had been apprized, that part failing, there would 


ariſe an inequality unforeſeen by him as to his children. The 


anſwer is, nobody can tell what he would have done: but that 
is not a ground for ſetting abde the whole; for each child 
to whom he has well appointed, has a right to claim that: for 
inſtance Jobn Briſtow, who has 20007. The Court has no Tight 
To take that away. There is no reaſon to ſay to them . yy, 


|< ſhall not take this, becauſe the intention as to the reſt cannot 


take eſſect.“ There is no ground to reſcind the gifts to them 
of their parts. Laſked, whether there was any caſe, where the 
whole was ſet looſe, and diſtributed, as if no appointment had 
been made, becauſe part of the appointment was bad. That 
propoſition therefore is untenable, that in caſe of a flaw in the 
execution as to part, the whole muſt be void. All that is well ap- 
pointed, will ſtand. | oY 1 | 


The conſequence is, the remainder muſt be divided as in de. 
fault of appointment; unleſs it will hold, as argued, and I dv 
not know how to ſtate it as to this caſe, that a perſon to whom 
ſpecifick ſhare is appointed, {hall be excluded from taking any 
of the unappointed ſhare, becauſe it is clear, the father meant 
he ſhould have no more, than what was particularly given. The 


_ doctrine of election cannot apply, where there is no other ſubject 


but that to be appointed. It never can be applied, but where, 


. if an election is made contrary to the will, the intereſt, that 


would paſs by the will, can be laid hold of to compenſate for what 
is taken away; therefore in all caſes there muſt be ſome irc 


diſpoſable property given to the perſon, which can be made 2 
compenſation for what the teſtator takes away. That cannot ap- 


| ply to this caſe, where no part of his property is compriſcd in 


the will but that, which he had power to diſtribute. 


The conſequence of this opinion is, that the legacy fund, 
which is perſonal, ought to be diſtributed equally among - 
. | | | | chil en 


Ses in Chancery. | 


\11ren living at che death of Jahn Briftow; and muſt be paid 

5 or the legal repreſentarrves of ſuch, as are dead; and 
' he 20737 64% 7 reduced Bank annuities muſt be con- 
1 land; and {fo much thereof, as is declared ill appoint- 
ed, belongs 
s tenants in 


common in tail with croſs remainders. 


WILSON v. PIGGO Tr. 
Fuse goth, July 81h, 1794. 


HO MAS Hill on che marriage of his daughter Sarab with 
Charles Piggatt gave his bond to pay within fix months after 
is deceaſe 4000 J. to truſtees upon truſt to lay out that ſum on 
real or parliamentary ſecurity; and ſubject to the payment of io. 
fer annum to Elizabeth, wife of the obligor, to permit Charles Pig- 
galt to receive the proceeds for life; after his death to permit his 
wife to receive the proceeds for life, and after the deceaſe of the 
ſurvivor as to the capital and the proceeds from time to time to pay 
the lame among all and every the child and children of Charles Pig- 
golt and Sarah Hill, other than an eldeſt or only ſon, at ſuch times, 
and in ſuch proportions, as he, or ſhe, or theſurvivor, ſhould ap- 
point by deed, or will ; and for want of ſuch appointment, among 
ſuch child and children, other than an eldeſt or only ſon, equally 
to be divided among them, if more than one; if but one ſuch child, 
then to ſuch child; payable to the daughters ac 21 or marriage, 
and to the ſons at 21, if Elizabeth Hill, Charles Piggott, and 
Sarab Hill, ſhould be then dead; if not, then immediately after 
the deceaſe of the ſurvivor; and if any ſuch daughter or daugh- 
ters ſhould die under age, and unmarried, and any ſuch fon or 
ſons under age, that the ſhares of him, her, or them fo dying, 
in the 4000 J. or ſo much thereof, as ſhould nor be appointed, 
hould go to the ſurvivors or ſurvivor of them at ſuch times, as 
his or her original ſhare ſhould become payable; the proceeds 
in the mean time to be applied for maintenance and education of 


dying before payable; - inted: 
dee Por We * the 40207. or ſo much, as ſhould not be appointed, 


io 1000 J. part of this 
10001. as her tha 


ally accorcing to che direction for want of appointment. 
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to the children living at che death of John Briſloass 


Rolls. 


14000] ſettled 
on marriage 
in truſt after 
the deceaſe 
of the huſ- 
band and 
wife to pay 


4 among all 


and every 
the child and 
children 
other than an 
eldeſt or only 
fon at ſuch 
times and tn 
ſuch propa- 
tions as he, 
or ſhe, or the 
ſurvivor, 
ſhould ap- 
point by deed 
or will; for 
want. of ap- 
pointment, 
among luck 
child and 
chilaren, 
other than 
Oc, equally 
to be divi- 
ded; it but 
one, to that 
one; payable 
at Zi -Qr mar- 
riage, or as 
ſocn after, as 
the life iu- 
tetells ſhould 
drop; the 
ſhares of any 


| togo to the ſurvivors at the 
4+ younger children; the marriage ſettlement of one recited, that the was entitled 


fund : one fourth of it was appeinted to another on his marriage; and to a third 
and died hw re of that portion z the fourth died above 21 before his father, who ſurvived his wite, 
era os farther appointment ; held, that 3000/7. was well appcin:ed; and that the remaig- 


all 


condly as to the validity of theſe partial appointments ; and if 
they were good, thirdly, how the reſidue ſhould be diſpoſed of ; 


to the ſum of 1000 /., part of the ſam of 4000 /. Payable at the 


that 1000 J. part of the ſaid 40007. ſhould be raiſed and paid 


the marriage of Thomas. 


* 


- 


_ Tales in Thanrery, 
alt ſuch child or children; and in caſe of an only, or on 
viving, ſon to pay the ſaid 4000. to ſuch only fon at 2 
to apply the proceeds in the mean time for his benefit; and 15 
cafe of no iſſue, or the death of all ſuch before the 4000 * 
be payable, in truſt for the ſurvivor of Charles Pigott and 5, " 
Hill, his or her executors and adiainiſtrators. 


J ſur. 
z and 


'There were four younger children; Sarab, Elizabeth, Then, © 
and Charles. By the marriage ſettlement of Sarah dated the 
11th of Feb. 1774 it was recited, that whereas ſhe was entitled 


death of Charles Piggoit, and allo to the ſum of 50d J. both 
which would belong to her intended huſband, and w here, 
Charles Piggott had agreed to ſecure an additional portion, in 
conſideration thereof '&c., the marriage ſettlement proceeded. 
but no appointment was ever executed in favour of Sarah. 


Upon the marriage of Elizabeth 20th July 1775 her father by 
virtue of the power under his marriage ſettlement appointed, 


for the benefit of Elizabetb within fix months after his deceaſe 
with intereſt from his deceaſe as her ſhare of the portion provi- 
vided for the younger children under that ſettlement. 


Upon the marriage of Thomas his father appointed, that the 
truſtees and the ſurvivor, his executors &c., ſhould immediately 
after- his deceaſe pay to Thomas Piggoit, on: fourth part of the 
ſaid 4ocol, ; which fourth part was agreed to be ſettled upon 


Charles Piggott, the younger, having attained 21, died in the 
life of his father; who died without making any farther appoint- 
ment, having ſurvived his wite and her mother, 


The bill was brought by the ſurviving executor of Thomas 


Hill to have the rights of the parties aſcertained ; and upon pay- 
ment to have the bond delivered up. 


The queſtions were firſt, whether the recital in the marriage 
ſettlement of Sarab ſhould operate as an appointment: le- 


„ es an 


Caſes in Chancery. 
and if among all, whether under the terms of the appointment 
to Elizabeth ſhe would be excluded. rech 


ir Grant; Mr. Stratford, and Mr. Abbot for Thomas Piggott 
and bis children. E | | 

The exigences of the family might require appointments 
it different times; and here it was done on marriage. It did 
not deſtroy the. future power of executing for other children. 
In Madam v. Andrew, 1 V. 57. and Boyle v. Biſbop of Peter- 
borough (ante vol. x. 299,) 3 Bro. C. C. 243, there were partial 
appointments under powers extending to alt the children. In 
the abſence of any appointment there is no rule except that in 
the ſettlement.” The ſame rule muſt hold as to part left unap- 
pointed; Maddiſon v. Andrew. There Lord Hardwicke thought 
himſelf bound to diſtribute the reſidue equally among the ſur- 
vivors; though there was no ſuch direction. In Witts v. Bod. 
dington, 3 Bro. C. C. 95. there was an equal diviſion upon default 
of appointment without ſuch direction. An appointment, that 
is good at its creation, muſt continue good. In Briftow v. Warde(a) 
it was held, that there muſt be an equal diviſion among all the 
children of what was ill appointed. There is no appointment 
to Sarab. The others are ſpecifick appointments. Where any 
ſpecifick form is preſcribed, it muſt be purſued. The words 
« as her ſhare” will exclude Elizabeth from the reſidue : but if 
uot, and if the reſidue is only 1000 l., if 250 l had been appoint- 
ed to Charles, it would not be illuſory; for an illuſory ſhare 
means ſomething not at all valuable; and which could not be 
called a fam of money. To make this execution bad Charles 


mult have been abſolutely excluded from taking either by ap- 
pointment or devolution of law. 


Mr. Cox for Elizabeth. N | 


It is difficult to account for thoſe particular Ae in her caſe 
without allowing, that it was apprehended, ſhe might become 
entitled to a Mare of what was not appointed: but no child could 
be excluded from a ſhare of that except by an appointment. 


Mr. Lloyd for Sarah contended, that there was a good appoint- 


ment to her; and upon the other points agreed with the counſel 


Var: u. (a) Ante 


"> Mr, 
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CLales in Chantery. 
Mr. Grabam and Ms., Scaife for the athmini/tratrix of Char l, 

It may be a queſtion, whether this fumd is not a veſted "MM 
in the children ſubject to be deveſted. In Maddiſon v. Andr, 
that could not be; for nothing Was given to them but in . 
event of execution of the power. The word child“ ig intro 
duced only as conſiſtent with © every,” If there was only . 
it might apply to that caſe to give the parents a power of advan- 


_ cing ſuch child in their lives: but there was no power of ap- 


pointing leſs than the whole. He Intended clearly, that each 
of theſe children ſhould have only 1006 J. and expreſsly faid 10 


as to Eliaabetb. If theſe appointments are not void, they are 


executions in full to each. In Madaiſon. v. Andrew there was no 
guide for the court to put the daughter, who was gut of favour 
on a footing with the other ; and it would have been contrary to 
the diſpoſition of the parent made upon good reaſons. In Briſtow 
v. Warde there were articles. The recital in the ſettlement of 
Sarah. is undoubtedly an appointment. He ſays, ſhe is entitled; 
that is all, that is neceſſary in execution of a power. 


Maſter of the Rolls (a). 


J admit, that the true conſtruction of this power is, that it is 
for the benefit of all the children: and an excluſive appointment 
would not be conformable to it. Suppoſing it fo, the firſt queſ- 


tion is, whether though that would be the concluſion, the father 


might not by ſeparate inſtruments provide for each of the objects; 
and whether any appointment not compriſing all is for that rea- 
ſon void. I am glad, that I have been furniſhed with the de- 


termination in Briſtom v Warde; which is an expreſs authority, 


fe ante FIG 


that under ſuch a power, whether in the ultimate diſtribution 
each child muſt be included for ſome ſhare or not, the party 
may exerciſe his power by ſeparate deeds, which do not give to 
each child a ſhare. If I underſtand the argument, it is that this 
power, if executed at all, muſt be executed in toto. I can under- 


ſtand it no other way. Maddiſen v. Andrew has completely de- 
cided, that partial appointments may be made; and upon the 
| caſes determined it is univerſally admitted, that if a ſubſtantial 
ſhare is given to exc; Tt may be by different inſtruments at 


different times. i 
725 e [ 


| © (a) This cauſe aſter the argument ſiood over a fer days tharthe Maſter of the Rolls might 


The 


ſee a note of the judgment in Friſtoao v. Warge, 


3 | 


Kals in Chancery. | 


2 The next queſtion Whether the recital in the ſettlement of 1794. 
Sarah can be contidered. as a declaration, that ſhe ſhould have STC 
1oool. part of this ſum. It is contended for Thomas and Eliza- v. 
4th, rhax. this is no poſitive appointment; that her father never 
declared, the ſhould have that fum ; and never expreſſed ſuch a 

in the form, which might be expected from a perſon 

executing à power: but it is clear, where a party has ſuch a 

power, and lays bimſelf under an obligation, or demonſtrates an 
intention, to give a thare to any child, the Court will enforce it 

without. attention to the mode, in which it is given. In this ſet- 

dement he declares her entitled to this ſum, to which ſhe could 

only be entitled by his appslatment; and the huſband makes a 
ſettlement in conſideration. of it. He could have compelled 

the father to execute a regular appointment. It is a covenant by 

che father; and Coventry v. Coventry (a) and the caſes of ſupply- 

ing a ſurrender in favour of any one child prove, that a child 

hall avail itſelf of the intention, whatever is the mode, in which 


an appointment to her. 


In che caſes though it is admitted, that a parent muſt provide 

For each child out of a fund circumſtanced, as this is, none deny 

che power of doing it ar different times, provided he has not vio- 

lated the truſt repoſed in him by excluding any one. Till the 

whole was appointed, Charles was not excluded. If the appoint- 

ments to the other children were once good, the queſtion is, 

Whether any ſubſequent act could diveſt the ſhares appointed to 

thoſe children, who by marriage became purchaſers for valuable 
conſideration. I am inclined to think it cannot. A curious queſ- Undera pow- 
\tion would have ariſen, if he had made an appointment of the root” 
remaining 1000 ,. totally excluding Charles. He, if living, would children if 
have aid, he was totally excluded; whether the firſt, ſecond, e 
or third appoimtments were good, or not; and that he had a Cg leaving 


Tight to a ſhare not illuſory. I think, it could hardly have been illaſory, 


which is af - 


contended. beyond the 10007; and that the whole was void; terwards ap- | 


for that would be to ſay, they were good at firſt, but became bad D * 


after wards. I ſhould have been ſorry to have ſaid ſo. But he exduds one, 
the laſt ap- 


died witkont any appointment of the remaining 100, When poeietment 
this was firſt heard, Il thought, lcould have ſatisfied myſelf, on i void. 


0 5. Will. 222, 1 Str. 596. 9 Mod. 12; and at the end of Maxims in Equity. 


1 


Wiso 
0 
' Pr6GIT. 


A covenant 
is ſatisfied by 
ſuffering pro- 
perty to go ſo 
as to produce 
the ſame ef- 
fe@ ; thus 
lands ſuf- 
fered to de- 
ſcendare a 
ſa:isfation of 


a Covenant to 


purchaſe. 


. ct to that ſon, made the appointment Muſory. This is not 


go equally among them. lam to ſuppoſe, he knew what the 


his dying without any farther appointment is an appointment 


good. He has done the ſame thing upon the doctrine of the caſes, 


Therefore there is an appointment of 2 50 J. to Charles. As to his 


_ conſtruction, that what is not appointed ſhall go, as the whole 
would have gone, if no appointment had been made. 


he has not in expreſs words ſaid, the part appointed to her is to 
be taken in lieu of her ſhare ; but © as her ſhare.” That goes 


% 
— 


eus in Chantery, | 


that the execution of theſe three inſtruments leaving that ſum un. 


appointed might have been conſidered as an appointment in equal 
ſhares to all; and conſtrued a declaration, that each ſhould have 
1000 J.: but I do not think, it amounts to an abſolute declaration 
of his intention, that each ſhould under all circumſtances and 
in all events take 10001. His ſon's death before him is not im. 
material: that might have made him alter what perhaps was his 


intention: perhaps he could not appoint to the execators of his 
ſon. The queſtion 1s, Whether the conſequence has, with re. 


merely a power of appointing this ſum among his children at 
ſuch times, and in ſuch proportions, as he ſhall think fit: but 


it is expreſsly declared, that in default of appointment it ſhall 


effect of the power was; and what Jam about to decree; that 
fo much, as ſhould be unappointed, would go equally : if ſo, 


of 2501. to Marlen. Then the queſtion is, Whether that is illu- 
ſory, and a mere evaſion. If he had appointed that ſum to him, 
and given 250 J. each to the other three, it would have been 


where there is a covenant to do an act, which is not done; but 
the covenantor having ſuffered property to go ſo as to produce 
the ſame effect, that is held a ſatisfaction of the covenant ; as in 
Lechmere v. Earl of Carliſie 3 P. Will. 211; where lands ſuffered 
to deſcend were held a ſatisfadion of a covenant to purchaſe. 


not executing his power at once, nothing can be more ſtrong to 
ſhew, that not merely the legal effect of the power, but the in- 
tention of the ſettlors was, that there might be partial appoint- 
ments, than the words in the clauſe of ſurvivorſhip © or ſo much 
thereof, as ſhall not be appointed.” © Thoſe words are corrobo- 
rative of that, which according to Briftow v. Warde is the true 


Then is there any thing to exclude the others? As to Elizabeth, 


only to this ; that at that time he had not determined, that her 


ſhare ſhould go beyond 1000 J. but it is not carried to this 


extent, 


Cates in Chantery. 357 


-xtent; that under all circumſtances and in all events he meant 1594. 
o diveſt himſelf of the power of giving her any more. Then all, F.. 
Fcan collect, is, that he thought 1000 J. ſufficient for each of thoſe 
three; and meant to reſerve 100. This power is exactly the 1 
fame as that in Bee v. Warde, Neither contains à direction 

ax to ſo much, as Mall not be appointed. From chat caſe I con- 

dude What I always thought; that if there is a partial execution 

as to any, What remains is to be divided, as the whole would 

have been, if no appointment had been made. Fortified by that 

caſe 1 have very little difficulty in deciding this. Madliſon v. 

Andie decided” all the principles, upon which it muſt be 
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dee 217th, 1794. 


N the marriage of Richard Dorril and Elizabeth Harcourt, personal fet- 


| : * · n— gz tled on mar- 
one moiety of the manor of Notting Barnes and other pre- 2 


miſes at Kenſington, and one moiety of 32150 J. old South Sea buiband for 


06 rr TIER, - mY life, then for 
Annuities were conveyed. and aſſigned on truſt to be ſold; and te wife for 
| 0.5 3a© "4 0 Wy. * v»& _ ' . g | -$ life, then to 
that the produce with 5 5007. Bank Annuites transferred by Ri and among 


chard Dorril to the ſame truſtees ſhould be poſſeſſed by them on all and — 45 


truſt as to the Bank Annuities for the huſband for life; after his hy ee | 


deceaſe for the wife for life; and after the deceaſe of the ſurvivor, children. or 
. Arn f 92 | f iſſue, in ſuck 


if there ſhould be any iſſue of the marriage, to pay, divide, and ſhares, under 
diſtribute, aſſign, or. transfer, the ſaid truſt premiſes, or the Lee greg 


tions, at ſuch 


* | times, and in 
ſach manner, ag they or the ſurvivor ſhould appoint by deed or deeds or by will; for want of appointment 
to all and every the children and grand-children, or iſſue, living at the deceaſe of the ſurvivor, equally, 
payable at 21 gr Marriage; if but one, tö that Une; provided that in caſe of no appointment the iJue of 

any children dead ſhguld got have a greater ſhare than their parents would have had : iſſue only are withia 
the power; but in any degree : but an appointment to-any iſſue not living muſt be reſtrained co 21 years 
after lives in being at che creation of the power; otherwiſe it is void, even as to ſuch as come zz 7 within 

' thoſe limits: but on marriage of a daughter intereſts may be given to her children generally and to the 


| huſband. What is ilk appointed goes as in default of appointment: but children of a living parent cannot 
take u nder the proviſo. 8 


The doftrige of cy pre: does wot apply to perſonal ; therefore where under a power to appoint perſonal ta 
children oraſſue aß appointment is made to a fon for life; then ainong all his children; it none, to him, 
his executors geg, che limication to his children being void, becaule not reſtrained within the legal bounds, 
cannot be made good cy pres, | 

Preceding limitations under an appointment being void, ſubſequent limitations, though within the power, 
—_ be accelerated ; and are void alſo; though the objects of the prior Ilimitauons never come 77 


e. 


2 pe child of a perſon in </e may be made tenant for life, if beyond that the abfolute intereſt is 
AUleglec of, 5 | | 


Volt., II. 1 41 


\ 


ſecurities 


1794. ſecurities, unte and among all and every the children, and grand. 
A 5775, Children, or iſſue, of the ſaid intended marriage, if there ſhould 
8 be more than one, in ſuch ſhares and proportions, and under 
ſuch reſtrictions, limitations, and conditions, and at ſuch time 
and times, and in ſuch manner and form, as Richard and Eliza. 
beth. Dorzil by any deed or deeds, writing or writings, to be by 
them duly executed in preſence of two or more credible witneſſ:; 
ſhould from time to time, or at any time or times during their 
i Joint lives, direct and appoint; and for want of ſuch appointment, 
3 unto and among all and every the children, and grand-children, 
I or iſſue, of the intended marriage, if more than one, in ſuch 
3 WE ' ſhares and proportions, and under ſuch reſtrictions, limitations, 
and conditions, and at ſuch time and times, and in ſuch manner 
and form, as the ſurvivor ſhould from time to time, or at any 
time or times, by any deed or deeds, writing or writings, execu- 
ted as aforeſaid, or by his or her laſt will and teſtament, give, 
declare, direct, or appoint; and for want of fach appointment, 
for all and every the children, and grand-children, or iſſue, of 
the marriage, if more than. one, which ſhould be living at the 
| deceaſe of the ſurvivor, equally to be divided among them, ſhare 
and ſhare alike; payable to the ſons at 21; to the daughters at 
21 or marriage; provided, that in caſe of no appointment by 
Richard and Elizabeth Dorril, or the ſurvivor, the iſſue of any 
child or children dead ſhould not have any greater or other 
ſhare, than the parent or parents of ſuch children or iſſue, if 
living, would have been entitled to ; and if there ſhould be but 
one child living at the deceaſe of the ſurvivor, for ſuch only 
child, with power for maintenance and education of the children 
or iſſue of the marriage in caſe of no appointment; and as to the 
produce of the ſaid moiety of the manor fc. and of the moiety 
of the South Sea Annuities, to lay out the ſame in ſome of the 
publick funds, upon the ſame truſts, for the ſame purpoſes, and 
ſubject to the ſame powers, applications, reſtrictions, and agree- 
ments; and in caſe of no child or iſſue of the marriage, or the 
deceaſe of all before time of payment, upon other truſts. 


Ihe eſtates at Ken/ington were ſold; and a moiety of the pro- 
duce was inveſted in the purchaſe of 3500 J. 3 per cent Bank An- 
nuities upon the truſts of the ſettlement. The 105% a moiety 
of the 2150 l. South Sea Annuities was not transferred under the 


ſettlement ; but remained veſted in the original truſtees. 
8 Riba: 


Richard Dorril died in 1762 before any appointment, leaving 
bis widow and four children by nw TIT, Elizalcib, . 


1d Moy; ſurviving 


In 1775, 300 J. part of the 5500 J. Bank nice was at the 
requeſt of the widow, fold and applied in the advancement and 


for the uſe * Frances OO 

in 55000 in alteration of the marriage of John Eiward: 
ind Elizabeth Dorrit the younger her mother by the marriage 
ſettlement, executed according to her power, appointed 5c /. part 
of the 3500 J. Bank Annuities to her daughter E/rzabeth immedi- 
ately on her marriage as part of her ſhare in the ſame, to the in- 
tent, that her haſband might receive the ſame and the dividends 
to his own uſe ; and in conſideration of the marriage, and to make 
ſome proviſion for Jeb Edward: and Elizabeth Dorrit and their 
iſue, Elizabeth the elder by virtue of her power appointed 1000 J. 
other part of the ſaid 35007. Bank Annuities to her daughter 
Elizabeth immediately after the deceaſe of the mother to be 
transferred to truſtees upon truſt for Jobn Edwards for life, in 
caſe he Rould ſurvive Elizabeth Dorril the elder; and after his 
deceaſe for his wife for life, in caſe ſhe ſhould furt him; and 


after the deceaſe of the ſurvivor for all and every the child and 


children of the marriage in ſuch ſhares and proportions, man- 
ner and form, upon fuch conditions, with ſuch reſtrictions, and 
at ſuch time and times, as Jobn and Elizabeth Edwards or the 
ſurvivor ſhould appoint; in default of appointment, equally, 
with ſurvivorſhip; and if there ſhould be no children, or all 
Mould die, before they ſhould be entitled, for the ſurvivor of 
Joby and en e his or read executors or ad mini- 


In 177; 5 * rances Dorrit married 4 Jonathan Twi . 


la 1 e Dorril the elder, by her will reciting her 
power, and the appointments, ſhe had made, in purſuance of 
her power appointed, that 10007, a moiety of the 20001. re- 
maining of che 3 500 J. Bank Annuities ſhould upon her deceaſe 
be transferred to her executors upon truſt for Elizabeth. Edxwards 
for her ſeparate uſe for life; and after her deceaſe to transfer 
the capital to and among all aad every the child and children of 


. zabeth Edwards by her then or any future a in equal 
\ ſhares 
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then or any future huſband, or they ſhould die. before 21 or 


ferred to her executors upon truſt for her daughter Frances Twi; 


ſhould not be ſettled, to and among all and every the child and 
children of Richard Dorril in equal: ſhares. and proportions, if more 
than one, if but one, to ſuch only child, at ſuch ages and times, 


Cubes in Chancery. 


Mares and 1 if more than one; if but one, to Tach 
only child, payable to the ſons at 21, to the daughters at 21 er 
marriage, with ſurvivorſhip; and in caſe Elizabeth Edreard; 
ſhould leave no children by her then or any future huſband livi 
at her death, or all ſhould die before 21 or marriage, the teſtatrix 
appointed the ſaid 1000 l. to her ſon Richard and her daughter 
Mary Dorril, their executors and adminiſtrators, in equal ſhares, 
She farther appointed, that 500 J. part of the 5200 l. remaining 
of the 3 50. Bank Annuities ſhould upon her deceaſe be trans. 


for life for her ſeparate uſe; and after her deceaſe to transfer 
the capital to and among all and every the children of France; 
Tiſs by her then or any future huſband in equal ſhares and pro- 
portions, if more than one, if but one, to ſuch only child, pay. 
able to the ſons at 21, to the daughters at 21 or marriage, with 
ſurvivorſhip; and in caſe ſhe ſhould leave no children by her 


marriage, the teſtatrix appointed the 500 l. to Fonathan T ißt 
his executors, and adminiſtrators. She farther appointed the 
1000 f. remaining of the 3500 J. Bank Annuities and, 1000 J. of 
the 4700/7. remaining of the 5500 l. Bank Annuities upon her 
deceaſe to Mary Dorril for life for her ſeparate uſe 3 and after 
her deceaſe to and among all and every her children by any huſ- 
band in equal ſhares and proportions, if more than one, if but 
one, to ſuch only child, payable to the ſons at 21, to the 
daughters at,21 or marriage, with ſurvivorſhip; and in caſe 
he ſhould leave no. children, or they ſhould die before 21 
or marriage, to Lab. , 0 executors and admini- 
Ae. 


The reftarrin 3 pr ner the or remaining of the 
5 500 J. Bank Annuities and the 4075 J. South Sea Annuities upon 
her deceaſe to Richard Dorril for lite, but with full power in caſe 
of his marriage to make a ſettlement of the ſaid ſtock or any 
part of it upon his wife, and the iſſue of ſuch marriage; and 
after his deceaſe in caſe of no ſettlement, or as to ſuch part, 33 


and with the ſame benefit of ſurvivorſhip, as were ned 
with reſpect to the children of the teſtatrix's- daughters: but in 


«caſe. Richard Derril ſhould leave, no- children ay his death, or all 


I” | thoul 


* 


* 


Caſes in Chantery. 


ould die, before they ſhould be entitled, to Richard Doral, his 
executors and * | 


1796. 
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Fue teſtarrix des in 1791 leaving all her children ſurviving, 
and three children of Mrs. Edwards her only grandchildren. 


The bill was brought by the executors to have the uſual ac- 
counts taken, —W tyres fa tha truſt funds | 
aſcertained. 


The general queſtion was as to the validity of theſe appoint- 
ments; out of which ſeveral points aroſe : firſt, if the intereſts 
given to grandchildren were void as to thoſe not living at the 
death of the teſtatrix, whether thoſe then living could take; and 
whether the appointment to Richard and his children could be 
executed upon the dectrine of cy pres: ſecondly, whether the 
preceding intereſts being void, the ſubſequent limitations to the 
children, who were good objects of appointment, could be acce- 
erated: thirdly, how what was Hl appointed ſhould be dif- 
poſed of; if as in default of appointment, fourthly: whether 
the children of Mrs. Edwards could claim under the proviſo, 
that in caſe of no appointment the iſſue of any child Yeceaſed 
ſhould not * ns than the parent would ha ve 


%. 


Maſter of the N. 


This cauſe has ſtood a conſiderable motor judgment ; the 
parties having thought ſit to requeſt, that inſtead of making a 
caſe for a-conrtoflaw, which I think would have been the pro- 
per mode, and Which I am very ſorry I did not adopt, it might 
be determined here ; and chinking, that as it was a family affair, 
it might be decided with leis expence, and in a more ſummary 
way, they have preſſed, that I would in conſequence of the cer- 
tiſicate in Gin v. Harri/on, in which the Court of King's 
Bench was Yivided, give my opinion upon it without referring 
it to a court offaw. I have found more difficulty, than I ap- 
prehend had occurred either to the parties or the counſel ; and 

it has been ſoiperplexed-in the manner, in which it was brought 
forward, bye confuſion of ſeparate and clathing intereſts, that 
*this'caſerhas not been argued, as a caſe involving ſuch a number 
-of queſtions might have been expected to have been argued. 

Vor. 42 
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| Hiſeems'th me ts be a caſe, that involves almoſt all the queflions, 


that have for a long time agitated the Courts as to executions - 
Powers both at law and in equity. There is no doubt, chat 
under this power it was -eompetent to the parties to have 


appointed among all che iſſue living at the death of either the 


huſband or wife, whether the firſt, ſecond, or third, degree; and 
though che words are not confined. to grandchildren living at 


che death, yet as they might appoint to ſuch, as were then living, 


ſuch appointment would be good. The firſt queſtion is, whether 


the appointment made on the marriage of Elizabeth Dorri! the 


daughter is good within the power and the rules of law, being 
an appointment in conſideration of the intended marriage of the 
daughter of a certain portion of that, of which the daughter 
might have been made the appointee ; but ſettling that ſo as to 
give intereſts to perſons, who would not have been objects of 1 
direct appointment: but I am of opinion, chat wherever there 
is a power to appoint among perſons capable of ſuch appoint- 
ment, and they come in /e at the particular times to make the 
appointment good, a ſum appointed, as in this caſe to the daugh- 
ter, upon marriage, though modified with reſpeR to the objects 
of the marriage, is a good appointment, not to: the objects of 
the marriage, but to the daughter herſelf; and this appoint- 
ment is a good appointment to her; though if it had been done 
by will, and independent of any modification introduced by 
Elizabeth the daughter, it would not have been good ; becauſc 
the huſband and children of the marriage born after the death 
of their grandmother were not immediate objects of appointment. 


Therefore it is juſt as if it was appointed to her, and ſhe had 


ſettled it ſo with the huſband. 80 far there is not much doubt: 
but upon the ſubſequent appointments made by the mother there 
3s not only great doubt; but all the doubts, that have ever oc- 
curred ariſe; and I am very ſorry now to have to determine it 
without ſending it to law, There is no doubt, that under the 
words of the original power any iſſue of the intended marriage 
living at the death of the huſband or wife would have been com- 
petent to receive a ſhare;'and there being three children of Elixa- 
beth Edwards living at the death of Elizabeth Dorril, if ſhe had ap- 
pointed to them, without doubt they might have taken. But ſhe has 
appointed to Mrs. Edwards for life; and inſtead of giving it to ſuch 
of her children, as ſhould be living at the death of their grand- 
mother, ſhe has given to all the children, her daughter might 


have during her life. Thoſe that may be born after the death 
of their grandmother, cannot be included among thoſe, in whoſe 


favour 


_> * 
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dur the power may be executed; and the queſtion is, whether 
"fe children who might have been the proper objects, ſhall 
* Ar firſt I was of opinion, that as ſhe might have appoint- 
<4 to the three children. born before her death, when the ap- 


put upon conſidering it farther, and particularly upon Gee v. 


power and ſo far being ill executed it is to be conſidered as not 
executed, amd ds totally word. - , TH PER TE 


* 


The appdintment to Mrs. Tri and her children, and for want 


affects to give part of this, which muſt be «confined to the chit- 
dren living at her death, to all the children, her daughter may 
ever have. BS Wooten, ail 4c Fr 7 Fr 


what I have ſaid it is clear, the children of Mary being children 
unborn at the death of their-grandmorher, it is void as to them: 


and he, if it was given immediately to him, would have been en- 
titled to receive itʒ and then the queſtion in Alexander v. Alexau- 
der, 2Vez. 640: and Robinſon v. Hardcaſth, 2 Term Rep. B. R. 244. 
| ariſes; whether, the intermediate: appointment being bad, the 
fubſequent appointment {hall be accelerated. I agree with Sir 
Thomas Clarke and Mr. Juſtice Buller, that though the children 


would be monſtrous to contend, that though it is appointed to 
Richard Dorril in failure of the exiſtence of perſons incapable of 


well appointed to them, and they had failed. It is given upon a 
contingency, upon which there was no right to give it. It has 
been aſked, if chere are no children, why ſhould he not take it? 
Ichink Lord Kenyon is right in Ger v. Audley. The bill was diſ- 
milled; and in che Negiſter's book there is no ſtate of the caſe: 
but I have been furniſhed! with a note of it by Mr. Cox. One 


geney would happen, when at the time it was given at a period 
more distant, chan the law would permit. I agree with Lord 
ee n Kenyon, 


pointed to all, theſe three might be conſidered as the ſole objects: 


Julley; 1 am of opinion, chat would be a forced conftructien; 
and that the grandmother in affecting to give this to all the 
ique her daughter might have at any time, has tranſgreſſed the 


As w the appointment to Mary Dorril and her children, from 


ſubſtituted immediately after the firſt gift for life are incapable 
of taking,” they will prevent it from going over; and that it 


taking, yet notwithſtanding they exiſt, he ſhould take, as if it was 


queſtion was, hether the Court would wait to ſee, what contin- 


_—_ 
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of children to her huſband, falls into the ſame predicament. Se 


but if there ate no children, it is given over to Richard Dorril; 
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. Kenyon, that it is abſdlutely void iu that caſe; and on. 
| 25 mo Y 3 anc every affectation 


 RouriEDet of giving it over upon that contingency 18 equally void. 


. 
-Do«zil. 


There is no deubt as to the appointment ef 300 J. to her 
daughter Fraxces. | | | 


As to the appointment to Richard Dorril'the ſon for his life, 

:there-is no doubt as to that; but as to the ſubſequent appointment 

of the fund, when it is clear, that it was intended to go to his 

children, but if there ſhould be no children, then to himſelf, and 

he being capable of taking the whole immediately, though his 

children cannot take, I muſt feel great reluctance in declaring, 

that all this diſpoſition in favour of Nichard Dorril after his life 

intereſt is void : but I am under the neceſlity of ſo doing. It is 
contended, and that is the great difficulty, that if the children 

cannot take, upon the doctrine of Pitt v. Jackſon, the intention js 

to be executed cy pres;-and if it cannot be executed in the manner, 

in which the party has endeavoured to do it, the Court will ſub- 

ſtitute ſome other mode, by which it may take effect. I know, 

the doctrine in that caſe has by very great authorities been queſ- 

tioned. Lord Kenyon allowed it there; and in a fimilar caſe Grif. 

ib v. Harriſon he has adhered to it, and was followed by Mr 

Juſtice Grgſe. The other judges did not negative that; but 

thought, an eſtate for life only paſſed for other reaſons. In Bri 

tow v. Warde, the Lord Chancellor . avoided giving any opinion 

Where reg upon that. ' I ſubſcribe to the caſe of Pitt v. Fack/ſon as far as 
eſtateis under it was decided with regar d to a real eſtate ſettled to a perſon, who 
. was an object of the power, for life, with limitations in ſtrict ſet- 
limitedin t tlement to perſons not objects of the power: for that was decided 


ſtri& ſervle- 


went; if the in Humbenſton v. Humberſton, 1 P. Will, 332. and Spencer v. Duke 
2 „ of Marlborough, 5 Bro. P. C. 592. but I cannot apply that to per- 
purchaſers, ſonal property. Pitt v. Fackſon, was a caſe of real eſtate. The firſt 
the intention 


mall be exe- and other ſons were incapable of taking as purchaſers: Lord Ken- 
by ease, ven thought, that as it was perfectly clear, it was intended to go 
ir an eilte to the daughter and her iſſue, and they could not take as purcha- 
a ſers, to effectuate the general intention of the teſtator it thould be 
ſo moulded: and he relied upon Chapman v. Brown, 3 Furr 1626. 

I admit, and | remember attending the argument of that caſe in 

the Court of King's Bench, and in the Houſe of Lords, that it was 

not decided in the latter upon that point. Lord Parker took 
advantage of the omiſſion of a line. They did ſeem to avoid 

Siving an opinion upon that point, But it is equally clear ac 
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th 
and 1 do not find much objeQion to it, ves. that where there is 4 eee "Ml 
limitation for life to a perſon unborn with remainders in tail to 7 a 


D. 
the firſt and other ſons, as chey cannot take as purchaſers, but may N 


18 heits of the body, and as the eſtate is clearly intended to ge 
in a courſe of deſcent, it mall be conſtrued an eſtate tail in the 
perſon, to whom 1t-18 given for life. This äs perſonal eſtate, firſt 
given for life to the parent, an object of the power, themegually, 
or as he ſhall appoint, to che children, who are not objects of the 
wer. I am defired te execute chat cy pres. Bow can I do 
that? To effectuate ſuch intention 1 can only give it to him ab- . 
ſolutely; and then it would not go in a courſe of deſcent; but 
would go to his executors, and be liable to his debts, In the caſe 
of real eſtate it 1s true, the law enables the party to defeat the 
eſtate tail: byt an act muſt be -done' by him for that. If he 
dies without doing chat act, the eſtate goes to his iſſue. But 
that is not the caſe as to perſonal eſtate. If I declare him entitled 
abſolutely, his children would not ſucceed in any manner intended 
by kis mother: hut it would go to his executor. Therefore this | 
.doArine cannot apply to ſuch a ſubject. Then the iſſue of theſe - 
ſeveral tenants for life are incapable of taking except the iſſue of 
Mrs. Edwards, who cannot take except under the marriage ſet- 
-tlement; becauſe by the will Elzabeth Dorril has given to all 
generally, not to thoſe, who ſhould be alive ar her death; and if 
Ger v. Aude is right, I cannot give it to them in any limited 
way. That eaſe was on the 1476 Feb. 1787. There Was an ap- 
pointment by will of 1000 /. in default df iſſue of Mary Hall 
equally to be divided between the daughters then living of Jobn 
Gee and Elizabeth his wife; and if that had been reſtrained to the 
death of "the perfon executing the power, it would have been 
good. The bill was brought by the four daughters of Fobn and 
Elizabeth Ger to have the fund ſecured for their benefit upon the 
death of "Mary Hall without iſſue. It was contended, that it 
was too remote. Lord Kenyon ſaid, that neither real nor perſonal 
can be ſo ſertled” as to be tied up beyond lives in being and 21 
years and a few months afterwards; that if the expreſſion in 
that will had been „daughters now living,” or © living at my 
*death,” it would have been good: but that as it ſtood, it might 
be to thoſe born afterwards; which was ſettled by Elliſon v. 
rey ; therefore it Was ao, becauſe ne to take in after 
* . r 


+ 


p 
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1794 Applying that to the preſent caſe, if that is right, and I think 
| it is, it decides this. This teſtatrix had power to appoint amor, 
grand children or the iſſue of grand-children ;*'but provided they 
were living at her death; for otherwiſe it would be ticing it up 
beyond the limits. She has given eftates for life to her differen 
children; and after their deaths the principal, not to thoſe born 
during her life, of which there were none, but the children of 
Mrs. Edwards, but to all. Then it is ſaid, if all Mrs. Edwards 
children cannot take, why. may not thoſe, to Whom ſhe might 
have appointed ? 1 anſwer, becauſe the did not mean thoſe only, 
but all; and upon failure of all, then, and then only, ſhe gave it 
over. Therefore upon the whole on the principles, I have laid 
down, I am of opinion firſt, that the ſettlement upon the mar- 
riage of Elizabeth is good as an appointment to her; next, that 
every gift to the iſſue of any of the children not living at the 
death of the teſtatrix is void; but that it is ſufficient to prevent 
the gift over to the objects of the appointment, to whom it is 
given in failure of them. Therefore the children can only take 
for life under the appointment; and then the remainder is to be 
divided, as if no appointment had been made. 


RovuTtiever 
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Then comes a very extraordinary caſe upon the proviſo, that 
in caſe of no appointment the iflue of any child ſhall have only 
the ſhare of it's parent. There are three children of a living 
Parent. Being born in the life of their grand- mother they arc 
objects of the appointment; and might have had ſhares ap- 
pointed to them: but not being made objects of at, if their mo- 
ther had been dead, they would have taken her ſhare. But as 
ſhe is alive, it is impoſſihle to hold, that a child having a living 
parent can take any ſhare; though it is clear, they might have 

been made ſubſtantive; objects of the appointment. Therefore 
8 1 declare the appointment, ſo far as it is executed in fayour of 
any of the iſſue of the marriage not living at the death of Lliaabeib 
Dorril the furvivor, is void; and ſuch parts of the fund remain 
undiſpoſed of; and are te be diſtributed. The conſequence is, 
they will go equally among the ſurviving children, Mrs. Edwards, 
her brother and two ſiſteraa. a 


A queſtion might ariſe, how far an unborn child is to be made 
tenant for life: but it is eſtabliſhed upon good principles in 

_ precedent certainly, that that may be. The doubt was, whe. 
chor it was not tieing up the eſtate beyond lives in being and 21 
3 „% 8 : years 
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years alter warde but that is not fo, where the abſolute intereſt 
is diſpoſed of, and veſted, though part is given for life; for 


that perſon with the perſon having the abſolute —— nt dif- 
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* eee us Pry 98 Fohn RI otit of the 


love and affe@ion, Which he bore Elizabetb his wife, and 


to W W ſuitable proviſion for her, in caſe ſhe hould ſurvive, 
and for other conſiderations, aſſigned and transferred to Lady 
Martha Webſter, her executors Vc. certain leaſehold premiſes and 
monies upon truſt to raiſe 3000 J. and to in veſt that ſum in go- 
verument or real ſecurities, and from time to time to pay the 
produce to Jeon Whiſtler for life; after his deceaſe to his wife 
for life; aud after her deceaſe to pay the principal, or transfer 
the ſecurities, to and among all and every or ſuch of the children 
of the laid Jon een in fuck ſhares and proportions, and at 
ſuch times, and fubje& to ſuch conditions, as he ſhould by his 
laſt will and "teſtament appoint; for default of ſuch appointment, 
to and among all and every the children of Jobn Whiſtler by 
Elzabtth, equally to be divided blwoen them ſhare and buy 
Alike,” as'tehants in common and not as Joint-tenants. 


The fund "FOO been laid out as directed, John Whiſtler by 
bis will gave'to his Toh John 1000L; to his ſon Hugh 4000 l.; and 
Teciting,” that he was bound for his ſon Mebſter Whiſtler in 3007. 
he gave him 00, more, if there ſhould be ſufficient effects after 
payingtheaotherJegacies before and after mentioned. He gave 
his daughter. Mary Reeves Foo l.; and his daughter Fane Whiſtler 
10cof; but direted, chat ſhe ſhould be excluded from it, if 
"he chould attempt to marry without leave of her mother or 
guardians, - The will then proceeded thus: I alſo give to my 


_ brand: <daughter Elizabeth Reeves the ſum of 1000 J. of lawful 
5 -* money of England, to be paid her after my wife's deceaſe, out 
. a deed of truſt, In caſe my ſaid grand-daughter die before 

ve Rt, 


«my 
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Teſtator ap- 


points to 
grand-chil- 
dren under a 


power to ap- 


point to chil- 
dren a-fund 
to go in de- 
fault of ap- 
pointment 
equally: the 


appointment 


being bad, 
the children 


having legs- 
cies mult _ 
tlect. 
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* r794. * my wife, I give and bequeath: the ſaid ſum of 10501, after 
— 


wii, wife's deceaſe to my-youngeſt daughter Fane Whi/ler, 1 1g, 
BET TIED give and-begueath to the children of my eldeſt ſon Jobn Ib. 


Tre ie go9/. of lawful money of England, to be equally divided 
* among them after my wife's deceaſe, out of the deed of truſt 
« aforeſaid. I alſo give and bequeath to my grandſon Emanuel 
"* Reeves 3 00 l. of lawful money of England, to be paid after my 
+ wife's deceaſe, out of the deed aforeſaid. I alſo give and be- 
queath to rhe zeſt of the children of my daughter Mary Reeve; 
except Elizabeth, to whom L have already bequeathed 1000 
<4. 6007, of lawful money of England, to be equally divided 
* among them after my wife's deceaſe, out of the aforeſaid deed 
of truſt, Alſo if my grand-fon Emanuel ſhould happen to die 
before my wife, my will is that the 500 J. left him ſhall after my 
2 wife's deceaſe be equally ſhared among all the children of my 
daughter Mary Reeves aforeſaid except Elizabeth, for whom | 
A have already provided: thoſe children to be brought up in 


< the Church of: ts ro be excluded all benefit of theſe 
5 « FRI; | 


The reſtarar then gave his wife all his goods and chattels; and 
all the-overplus of his property and effeds he gave equally to be 
divided between his ſon Hugh and his daughter Jane; and made 
Lady Webſter and his wife EXECUtOTS and guardians. 


The teſtator died in 1786 leaving all the children „ in 
his will ſurviving. They were the only children living at the 


execution of the indentures of 1784. John. Heiler Junr. died 
before his mother; who died in 79 3. 


June Whiſtler married Jobe 1 3 _ they, EY Hugh IP 
Weber Whi ler, brought the bill charging, that the appointment 
was bad, and that the 30004, became upon the death of Eliaa- 


Beth Whiſtler diviſible between the n children and the 
repreſentatives of Job n. 


The appointment to the grand-children being clearly bad, the 


only queſtion was, Whether the children muſt elect to take under 
the arucles or the will. 


Leaſes in Chancery.” 
My. Graltam and Mr. Cox for the plaintiffs. 


of powers was the-queſtion of election ſtarted till Smith v. Lord 
Camelford (a): This is different from the common caſes of elec- 
tion; for the effect of the deed of 1784 is to give the children a 


veſted and indefeafible intereſt in certain ſhares of this fund; and 


the father retained only the power of ſaying, what the ſhares 
ſhoald be. The grandchildren cannot be ſaid to take under this 
will; for the power did not extend to them. I feel the weight 
of the argument, that that is the caſe of every perſon claiming 
an eſtate tail by deviſe : but in all thoſe caſes the deviſee could 
cake, provided che deviſor had power of diſpoſing by the will. 


In Poulteney v. Lord Darlington, not reported as to this point, 


if the heir in tail had waived her title, the will might have ope- 
| rated: here if the children waived their title, the grandchildren 
not being objects could not take. If the will operates at all, 
it is as an appointment, not as a will. The moment it is execu- 
ted, the original inſtrument gives the title; therefore they do 
not defeat the will; which is a mere nomination of the parties, 
that took a veſted intereſt of an undefined part ſubject to be de- 
fined by the will, which never could operate upon this in favour 
of grandchildren. It is clear, Hugb and Webſter will elect diffe- 
rent ways. The latter will ele& to take under the articles; and 
the arrangement will be very difficult. Cull v. Showell, Amb. 727. 
3 Wooddes, Append. 1. is very ſtrong againſt the election, 


Mr. Lloyd and Mr. Campbell for the defendants. 
It does not appear, upon what ground Cull v. Shorwell was de- 


termined. There muſt be ſome inaccuracy in it; for it refers 


to Hearl v. Greenbank (5), where the reaſon, the heir was not 
put to election, was, that the will having ouly two witneſſes 
was no will as to land. The foundation of all the caſes of election 
is what is faid by Lord Talbot in Streatfield v. Streatfield, For. 176, 
that when a man takes upon himſelf to deviſe what he had no 
power over upon the ſuppoſition, that his will will be ac- 
quieſced in, this Court compels a deviſee to take entirely, not 
partially” under it, as in Noys v. Mordaunt; there being a 
tacit condition anexed to all deviſes of this nature, that 
the deviſee does not diſturb the diſpoſition of the deviſor. 
Then how is it material, what the inſtrument is? If it 


(=) That cauſe ſtands for argument b2fore the Lord C5axcellor upon the queſlion of 


election. 
(5) 344. 69g, 1 ef. 298. 
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This is à new queſtion. In none of the caſes upon executions eee 
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is an appointment as to the 3000 U., yet it is 4 will a ©, 
bis own property. Walpole: v. Lord Conway, 3 Barnard. 163 
Harvey v. Deſnuverie, For. 130. Kirkhom v. Smith, 1 5h. 153 
Boughton v. Boughton, 2 Vg. 12. Unett v. Wilkes, Amb. 430. Coper 
v. Scott, 3 P. Mill. 119. | 3 


The caſes of election are, where the teſtator aſſumes an arbi. 
bitrary power, which he has not, and the Court ſees, that the 
whole arrangement of the will muſt be diſappointed by che claim; 
wheace the Court draws the inference, that ſuch could not be 
the intention, It does not follow, that if this teſtator had 
known, he conld not give to his grandchildren, he would 
have ſaid, his children ſhould not take; and have recalled the 
benefit, he had given them a ſhort time before. From the loo: 
expreſſions, he uſes, it is clear, he had not the deed before 
bim. | Ae, 


Maſter of the Rolls. 5 
When this cauſe was opened, I had no doubt: but Cul! v. 
:$howell was mentioned. If I had any doubt, I ſhould be glad 
to have the great authority of the Lord Chancellor to determine 
the doubtful opinion, I might entertain (a): but in a caſe, in 


«which 1 have no doubt wharſoever, it is my duty to pronounce 


my opinion. 


The queſtion is very ſhort; whether the doctrine laid down 


3 Noys v. Mordaunt and Streatjield v. Streatfield has eſtabliſhed 


this broad principle ; that no man ſhall claim any benefic under 
a will without conforming, as far as he is able, and giving effect, 
to every thing contained in it, whereby any diſpoſition is made 
ſhe a ing an intention, that ſuch a thing ſhall take place; without 
reference to the circumſtance, whether the teſtator had any 
knowledge of the extent of his power, or not. Nothing can be 
more dangerous chan to ſpeculate upon what he would have 
done, if he had known one thing or another. It is enough for 
me to ſay, he had ſuch intention; and I will not ſpeculate upon 


u hat he would have intended in different caſes put. There is 
n error in Cull v. Shoxwell, if it was determined upon the point, 


4) It had been ſuggeſted at the ber, that the cauſe ſhould Rand.over.til! the dete: minaticn 


. 


— 


* 
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to have been argued, and acquieſced in by the Court. It is en- 


did not in any one caſe. In Streatfield v. Streatfield there was a 
legal eſtate; the deviſor thought, he had given himſelf the com- 
plete intereſt to diſpoſe of: but it turned out, that he was a mere 
truſtee; that he had given himſelf no eſtate, he could deviſe. 
It might be ſad there, as here, if he had known that, he would 
not have made that diſpoſition. I am obliged to ſay, Cull v. 
-Showwell is erroneous, if founded upon the argument firſt urged ; but 
there is another point in that caſe very material, vis. the length 
of time. It was impoſlible then to tell, of what the perſonal eſtate 
conſiſted; and no perſon can be put to elet without a clear 
knowledge of bath funds (a). I rather imagine, the Lord Chan- 
cellax went with the counſel in both arguments: but I am willing 
to believe, the latter was the ground; and that is ſufficient to 
bear him out. The argument of Mr. Wodagſen is very ingenious, 
as far as he endeavours to diſtinguiſh that caſe, from Streatfield v. 
Streatfield and the other caſes of election. The circumſtance of 
the legal eſtate and the other caſes, he puts, of tenant in tail ne- 
glecting to ſuffer a recovery, and of copyhold deviſed without 
ſurrender, make no difference. The deviſor had the power, 
if he had uſed the proper means. Non conftat, that General Paul- 
leney would have made that. diſpoſition, if he had known his 
ſituation. The diſtinction between Hear! v. Grrenbant and 
theſe caſes is, that where a teſtator alffects to give real eſtate by 
will, it cannot be read, nor his will collected from it either in 
Courts of law or equity, unleſs there are three witneſſes; other- 
wiſe it daes not ſpeak as to his land: but if there is an expreſs 
condition, that would do; as in Boughton v. Boughton. In Hearl 
v. Greenbank capacity both in the inſtrument and in the perſon 
giving was wanting, I have no difficulty in ſrying, I cannot 
diſtinguiſh this from Streatfrld v. Streatficld and Poulteney v. Lord 
Darlington. If che inftrument is ſuch as to indicate what the in- 
tention was, the only queſtion, I will aſk, is, did he intend the 


property to go in ſuch a manner? Iwill not af, whether he 


had power to do ſo; and whether he would have done it, if he 
had known, he could not without a condition ampaſed upon 


another. perſon. Whether he thought, he had the right, or 


knowing the extent of his authority intended by an arbitrary 
ckektion of power to exgeedd it, no perſen taking under the will 


3 (a) Wake x. al, date vol. 4. 335: | | | 
7 hall 


which ſeems according to both the books, from which it is cited, 


deavoured to ſay, the parties. do not take under the will: they 
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ſhell diſappoint it. If a teſtator diſpoſes of the eſtate t A. to 
whom he gives ſome intereſt by his will, A. ſhall not take that 
unleſs he grves up his eſtate to that amount. ; da 
There is no difficulty of arrangement. No one Waiting a le- 
gacy under the will ſhall have any part of this fund to the dic. 
appointment of thoſe, to whom it is given by the will. If they 
will have this fund, I will take away theic legacies 5; which ſhall 
go in compenſation, as far as they will. 


"Therefore let the 


children elect; and reſerve farther directions 
(a). | R 


(a) Blake v. Banbury; Finch v. Finch, ante vol. 1. $14, $34. 


JONES v. SMITH. 


July 1 TIA 1794. 


IR James Cockburne and Henry Douglas carrying on buſineſs 

in partnerſhip as Weſt India merchants borrowed from Je/bua 
Smith 5ooo {; for which they gave their joint promiſſory note 
dated April 25th. 1775 ; and as a farther ſecurity Sir James Cock- 
burne transferred 2000 l. Scotch mine ſtock to Smith; who ſigned 
a memorandum promiſing to transfer the ſame to the order of Sir 


James on payment of the note. 


By indentures of leaſe and releaſe December 11th. and 12th. 
1775, Sir James Cockburne, Sir George Colebrooke, and Jobn Nelſon, 
mortgaged an eſtate in the Mand of Dominica to Thomas Rumbold, 
George Wilſon, and Joſhua Smith ; and by indentures of the ſame 
date it was declared, that 10,0007. part of that ſum was the pro- 
perty of Smith; and a truſt was declared for him as to that; and 
the mortgagors joined in a bond to him for that ſum ; and Sir 
James Cockburne and Douglas joined in a bond to him for the 

intereſt. | 


Sir James Cockburne and Douglas had various money tranſac- 


tions with Smith ſubſequent to 1775; and upon May 7th, 1778, 


Smith having then in his hands beſides the Scotch mine ſtock and 


the joint note of the partners ſeveral bills of exchange and 2 
| A Je 


Caſes in Chancery, 


randum ſigned by all parties, that the balance to Smith was 92467. 
135: 74, and declaring, that that ſum ſhould carry 1ntereſt 
from the 1 ſt. of the preceding October; and that the ſeveral bills 
and ſtock ſet forth in the account were paid to Smith at ſundry 
times by the partners; © which, when paid, are to be paſſed to the 
a credit of; their joint or ſeparate notes and bills.” Upon this 


occaſion no notice was taken of the mortgage of the Ve India 
eſtate. een ee rr a | 


In October 4978 Douglas died. By indentures of March 1ſt. 
1791, Sir James Cockburne; in conſideration of 5oo J. lent by 
Jones, transferred to him, his executors and adminiftrators, all 
the ſaid 2000 l. Scotch mine ſtock, and the joint promiſſory note 
of April 2 gb. 1775, nd a bill of eschange for 1576. dated 
April 6th. 1975, payable three years and a half after date, all 
then in the poſſeſſion of Smith, upon truſt ſubje& to the rights 
of Smith for ſatisfaction of the faid goo J. and all other ſums 
then due by Sir James Cociburne to Jones; and then to pay the 
ſurplus to Sir James, his executors and adminiſtrators. | 


Smith having obtained judgment againſt the drawer and in- 
dorſer upon two bills for 5000 J. and 523501. drawn by Ninan 
Horne upon Sir James Cockburne, and Douglas, indorſed by 


Campbell, and delivered by Sir James Coclburne and Douglas to 


Smith, Horne gave Smith ten other bills and notes for 10,000 J. 
and by indentures of September 16th, 1778. Smith covenanted to 
ſtand poſſeſſed of the principal ſum of lo, ooo l. ſecured by the 
g India mortgage, ſubject to payment of the ſecurities ſo 
given to him by Horne, as to one moiety for Horne, his execu- 
tors and adminiſtrators; and as to the other, for ſuch perſons, as 
ſhould be then entitled thereto. Upon theſe bills and notes 
Smith received 4200. only; and by indentures of May 26h, 
1787 in conſideration of 42co/. paid him by George Horne he 
agreed to give up the remaining ſecurities ; and aſſigned the re- 
manning 5000 /, of the mortgage money ſecured upon the Vest 
India eſtate. Es 


The bill was brought by Fones againſt Smith for an account of 


dhe money remaining due to the defendant in reſpect of the ba- 


lance of the account of May th, 1778; and that on payment of 


what ſhoul@ be due on thar account the cefendant ſhould transfer 
Vor. II . 5 C | | ro 


vered by them to him, M account was ſettled, and a memo 
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to the plaintiff the ſam of 20007." Scotch mine Nock, and deliver | 
up the joint promiſſory note of Sir 7ames Cockburne and Douzlas 


for 50007. dated April 25th, 1775 andthe bill of exchange of April 


6th, 1775 for 1575 l. upon the truſts of the indentures of Marc 
© > 6, | W ene 2/60 ee e 


It was admitted by the anſwer, that ĩt was agreed, che defer. 
dant ſhould retain the ſeveral notes, bills, and ſtock, ſet forth in 
the account of May 7th, 1778, by way of mortgage for payment 
of the balance of 92467. 135. 7 d. and apply the ſums, he ſhould 
receive on account thereof, in diſcharge of that balance; and pay 


the ſurplus to Sir Fames Cockburnez and that purſuant to that 


agreement he ſubſcribed 'a memorandum dated May 71h, 1778 
acknowledging payment of the ſaid bills and ſtock to him: but 
the defendant referred to the memorandum for ' certainty as to 
the date and contents. s.. 

The anſwer ſtated, that the defendant had received intereſt 
upon the Ve India mortgage only to December 12th, 1776; and 
he claimed intereſt of the whole 10,000 J. from that day to Sep- 
tember 16th, 1778 ; and from that day he claimed the intereſt of a 
moiety of that ſum, and of ſo much of the other moiety, as he 
was entitled 'to under the deeds of "September 16th, 1778, to May 


_ 26th, 1787; and fo much of the intereſt of the laſt moiety during 


that period, as he was not ſo entitled to, and the intereſt of the 
whole 10,0007. from May 26th, 1787, he claimed as truſtee for 
Ninian and George Horn and Campbell; and he inſiſted, that the 
ſecurities, the redemption of. which was ſought by the bill, 
could not be redeemed without paying thoſe arrears of intereſt 
upon the Weft India mortgage; which was the only queſtion. 


Maſter of the Rolls. 


V Upon this cauſe I have taken ſome time to form my opinion, 
having had conſiderable doubts ; and I am by no means ſatisfied, 
that the principles, upon which rhis court has permitted mortga- 
gees to tack ſubſequent ſecurities, where money has been borrowed, 
not upon the credit of the firſt ſecurity, may be thought perfectly 
conſiſtent with my decree. When this was firſt opened, I had 
a ſtrong opinion for the plaintiff: but for the defendant ſuch ar- 
guments were ſtated to me, as raiſed conſiderable doubt, whe- 
ther conſiſtently with the principles, which have certainly 5 
: v 
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„Aled in this court reſpecking ſome caſes of tacking one ſecu- 
rity, to another,” I could | decree for the plaintiff... Therefore 
though preſſed by one party for an early judgment I could not 

bring myſelf to ic before: but upon mature deliberation, and 
vpon looking into all the caſes, which are not ſatisfactory, I re- 
main of my former opinion, that under the circumſtances, all 

which are ingredients in the judgment to be formed, the plaintiff 
.. entitled to have theſe perſonal: ſecurities delivered to him on 
payment of hat remains due upon the account of 1778. It 
does not appear, that at the time of the mortgage of the Weft- 
[dia eſtate any notice was taken of the debt of 5000 J. to Smith, 
tor hich the joint note and the ſtock, were pledged. It was a 
perfectly different tranſaction. It is inſiſted, that the nature of 
the tranſaction of 1778 was, whether 1t appears by the written 
;nftrument; or not, a declaration upon the part of the defendant, 
chat he Held theſe ſecurities ſet forth in the account as ſecurity 
for payment ef the balance then admitted; and undertook on 
payment of chat ſum to re-aſſign them. That is alledged by the 
bill, and to a great degree admitted by the anſwer: but I will 
not take it farther than the written inſtrument, to which it re- 
fers; though it was inſiſted, that 1 ſhould take the admiſſion in 
its full extent. It was a miſtake to ſay, the memorandum was to 
the full effect of his admiſſion: it does not go quite fo far: but 
from that, coupled with the anſwer, it is plain, he did at that time 
underſtand, that they were indebted to him in that ſum; and 
that he held thoſe bills, c. as a ſecurity for it. No notice was 
taken of the money due upon the mortgage. For the defendant 
it was put upon this; that it muſt be ſuppoſed, he advanced the 
money on the ſecond mortgage, becauſe he knew, he had the firſt; 
that the Court cannot ſuppoſe, that he would have lent upon 
a bad mortgage, having a good one, if he did not think, he had 
a good legal ſecurity; and therefore to give the mortgagor a 
right to take one ſecurity, without redeeming both, would be a 
fraud, | 85 | 


Firſt, to diſpoſe of it as a Weſt India mortgage; my OPINION 18 
not grounded upon that alone: if it was, I {hould have had great 
doubts about tacking a bond by two perſons here accompanying 
e India mortgage. What had Douglas to do with this be- 
yond the bond? If he had not joined in the bond, I ſhould have 
thought, there was no pretence to make him anſwerable for tha 


mortgage; or that he could. not redeem his note without diſ- 
e 7 charging 
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charging that mortgage; for a man, who happens to be engaged 
with another. in one mortgage only, may redeem, though the 
other has pledged another eſtate. In Dewar v. Span, 3 Term Reg, 
B. R. 425. Lord Kenyon ſeems to ſay, theſe bonds cannot be «©. 
forced; and does not make the diſtinction arifing in that caſe 
from the boad being exchanged for another. Perhaps he did 
not mean to go ſo far. The act (a) mentions. all ſecurities, Hyy 
m onſtrous would it be, J f perſons Nor parties to the mortgage 
were to be bound:by a collateral bond in this country? I ſhould 
be ſorry to lay down, that they ſhould he bound ; and to pay that 
rate of. intereſt. The act cannot go ſo far. It mention; 
*/ands.” Let them get a ſecurity upon the land; and go upon 


the land; and not get à per ſonal ſecurity. 


But ſuppoſing that an Engliſo mortgage, conſider, whether this 
is that ſort of perſonal incumbrance, that might be tacked. 1 
have looked into all the caſes; which are very diſſatisfactory. 
The preſent practice, that a bond cannot be tacked to a mortgage 
as againſt the mortgagor, but may againſt his heir, does not ſeem 
to have been always the courſe. In Baxter v. Manning, 1 Vern. 
244. it was held, that the mortgagor muſt pay both. In Shuttle- 
worth v. Laywick, 1 Vern, 245. it was held, that the heir ſhould 
not redeem without paying both. No at leaſt by the modern 
caſes it is laid down, that the mortgagee cannot tack a bond 
againſt the mortgagor; nor againſt creditors (o); but may againſt 
the heir, merely to prevent circuity of action. Why not againſt 
the mortgagor, if the rule is, that where a man having one ſe- 


curity lends more money to the ſame per ſon, that perſon ſhall pay 


his whole debt, or ſhall not redeem at all? That is not the rule; 
for otherwiſe it would bind him. In Purgſoy v. Purefoy, 1 Lern. 28. 
there is onlya dictum, I believe, of counſel. In Mergrave v. Le Hoot, 
2 Vern. 207. it was held, that where there are two mortgages to 
the ſame perſon, if one is of an eſtate intailed, or deficient in 
value, the heir ſhall not redeem one without redeeming the other. 
But not to go through all the caſes, it does appear now to be the 
rule, that a bond cannot be tacked as againſt the mortgagor ; but 
that if two ſeparate eſtates are mortgaged, by which l underſtand 
the legal intereſt abſolutely, and at law irredeemably, conveyed, 
this court will not interpoſe in favour of the redemption of ont 
without the redemption of both. Pope v. Onſlow, followed by 
two modern caſes has ſettled the point, that as againſt the mort? 


(a) 14G0.3.c.79. (6) Hamertod v: Rigetsy att vol. 1/515: | 
— . I > | 


gagor 
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che creditors, ik Were are two legal mortgages, which at law are 
decome abſolute, (for chat muſt be the principle,) the mortgagee 
ond is not upon che lame footing, I do not know. It is impoſh- 
dle to ſay why s bond may not be tacked to a mortgage as well 
25 one mortgage to another. In Cator v. Charlton, 21 June 1775, 
in the Regi ler s Book 1774 Stokes mortgaged to Charlton for 1400 1. 
Afterwards money Was advanced at different times by the mort- 
zagee; and different premiſes were added ; and made redeemable 
on payment of 1900 J. with intereſt. Theſe ſecurities were re- 
giſtered ; and afterwards che mortgagor aſſigned to the plaintiff 
the premiſes firſt mortgaged. The defendant admitted, there 
was no agreement in writing or otherwiſe between Srobec and him, 
that the aid premiſes ſhould be a ſecurity for more than 1400 /. 
and intereſt: but he inſiſted, that the plaintiff was not entitled 
to a redemption without paying the whole beyond the 14007. 
and that regiſtering the ſaid incumbrances was full notice of 
chem: the decree was, that the aſſignee could not redeem with- 
out paying the whole. In Colter v. Munden, May 31f. 1786, in 
che Regiſters: book 1785 Lord Kenyon upon that authority in the 
ſame ſort of caſe of ſeparate mortgages declared, that both muſt 
be redeemed. Theſe caſes amount to this; that if a man makes 
a mortgage, and afterwards makes another mortgage for another 
ſum, and then aſſigns the equity of redemption of one, both muſt 
de redeemed; and the caſe of the aſſignee is not better than that 
of the original. mortgagor. How far does that differ from the 
caſe of a perſonab pledge? In the caſe of an eftate mortgaged 
the party has no remedy whatſoever. He cannot bring eject- 
ment; nor can he bring trover, as he might, if it was perſonal. 
Therefore at law he has parted with his intereſt. 'The mortgage 
is redeemable, not at any time, but if the money is paid at a 
day certain. After that day. was paſt a Court of Law would have 
given no remedy : conſequently no man could take the eſtate 
out of the mortgagee without the aid of equity; and the Court 
bas ſaid, that until the party has done ſomething to ſhew, he has 
given it ug as a pledge, as by ſuffering a length of time to elapſe, 
it ſhall be conſidered: as. a pledge: but as the mortgagor cannot 
redeem without coming into equity, if he has pledged one eſtate 
for a ſum, which it is not ſufficient to anſwer, he ſhall not' have 
the other, unleſs he pays both debts. Challis v. Caſborn, Prec. 
Gu, Pope v. Onſlow, and all the caſes, moſt of which are 
Vo. II. 5D collected 
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collected in Cas note 1 Pf Wall; "776." proceed upon thats Thu 


being the principle as to mortgagecl eſtates; how far does that app] 


to this cafe? This is not a mortgage, but a pledge. A mortgage a 
pledge and more; for itis an abſolute pledge to become an abſolute 
intereſt, if not redeemed at a certain time: a pledge i is & depoſit of 
perſonal effects, not to be taken back; but on payment of a certain 
ſum, by expreſs ſtipulation or the courſe of trace” to be a lien upon 
them. Demainbray v. Metcalfe, "Pree. Cb. 419. 2 Vern. 691. was 


the caſe of a perſonal pawn like this caſe; Which 15 not a mort. 


gage, but a depoſit of theſe bills, Oc. 5 payment of certain 


ſums of money. There the bill was by executors: Mr. Vernon 
ſaid, if chere had been any creditors of the pawnor by bond, 
or if a commiſſion of bankruptcy had iſſued againſt him, the te. 
fendant could not have tacked the notes to the pawn fo as to pre- 
fer himſelf to them: It was alſo ſaid by the Chancellor, that if 
it had been a mortgage of lands, he ſhould' not redeem after the 
day for payment lapſed, without paying all that was due to the 
mortgagee upon notes and fimple contract; otherwiſe if the ſub. 
ſequent debts were ſecured by bond. That cannot be ſo; that 
notes may be tacked, but not a bond. That is, as it appears in 


Precedenti in eber); in Vernon it appears, the plaintiff was de- 


creed to pay the money due upon the notes as well as ie other 
ſum; to which is added by the reporter © Were tamen.” The 


| caſe | is alfo 1 in en ſame book 698. 5 that caſe it was as near as 


a year; when upon default i it was to be abſolute; and Js ac- 
counts for the manner in Which it is ſtated in Precedents in 


Chancery (a). Upon this point concerning theſe perſonal pledges, 


and how far they are liable for money advanced upon different, 


or ſubſequent, ſecurities, two caſes were much relied upon by 
Lord Mansfield in Green v. "Farmer, 4 Bur. 2214; 1 Black. 651; 
in which he goes into the doctrine of liens as to perſonal goods, 
and how far a man may in trover inſiſt upon being paid money 
advanced not immediately upon the credit of the goods, the ſub- ' 
je& of the action. Thoſe caſes are Ex parte Deeze, and Ex port: 
Oclenden, 1 Ath. 228, 235. In the latter Lord Hardwick ſcems 
to have changed his opinion about liens. This Court muſt de- 
termine exact iy as a Court of Law would ; and I muſt decide 


(a) In * book the judgment mentions, , chat "ys time was elapſed ; though the fate of 
the caſe takes no notice that a time was » limited; a dm cs ce exr Fr ſtated by Venn 


Fay N this 


a 
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this exactly, as if an action of trover was brought for theſe bills 
by Sir James "Coptburnt and Douglas, . That doctrine is much 
fortifed by two caſes in 3 Bro. C. 0. Suppoſe it was admitted, 
chat this ſum was paid ; and an action of trover was brought, 
how far could the defendant have ſer up this mortgage? Pander- 
ace v. Millis, 3 Bro. 0. C. 12 bears ſtrongly upon this. | It was 
there determined, that they ſhould redeetn on payment only of 
the money, for which there was a ſpecifick pledge. In Lothian 
v. Haſſe it 18 ſaid, the only reaſon; why a mortgagee can tack a 
bond, is $ prevent circuity : for in natural juſtice there is no 
ſach right; and'the Court has not done it in any caſe but that 
of the heir for that reaſon” (a). Now therefore it is determined, 
that in the caſe of two mortgages both muſt be redeemed ; but 
as to ſums advanced on other ſecurities; a mortgagor cannot tack 
thoſe to his mortgage; and infiſt on a redemption of the whole. 
Hete is a mortgage, in which Sir James Cockburne is one of three 


wards the former and his partner pledge with the defendant bills 
and notes for payment of an account current between them, of 
which account the money due upon the mortgage makes no 


part. If they were depoſited expreſily for one purpoſe, is there 


any pretence to ſay, the money was advanced upon ſecurity of the 
mortgage and that he would not have advanced any more money 
but on ſecurity of the mortgage? I could not permit him to ſay 
that, What confuſion would ariſe, if upon a bill of redemption 


| mortgagors, and the defendant one of three mortgagees : after- 


by the mortgagors they were not to redeem without paying what 


was due upon the diſtinct tranſaction with Sir James Cockburne 
and Douglar? They are tranſactions totally diſtinct. Nothing 


has happened fince to make any variation. This is not a caſe, 


in which the plaintiff comes to take out of a mortgagee the legal 


eſtate, he has acquired: but he comes to have theſe perſonal ſe- 
curities z the debt, for which they were pledged, being diſchar- 


tacking at the time; and if the defendant ever could, he waived 
it in 1978; That tranſaction was an acknowledgement by him, 
that he had the legal poſſeflion for one ſum; and then accord- 
ing to Green v. Farmer he cannot ſet up another. Therefore 
theſe ſechuritĩes muſt be delivered over to the plaintiff on paying 
what is due upon that account in 1778. rather think, the 


(s) The ſame reaſon applies to deviſce within ile ſtatute of Fraudulent Deviſes. 
i ee defendant 


k 1 . 


ged. The whole tranſaction proves, there was no intention of 
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| {79 5 defendant ought to have his coſts; for it is not a frivolous Point; 


therefore let the account be directed, and coſts reſery 
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3 ID Y indentures of leaſe and releaſe geh and 10th March 16 53 
rity though Sir Francis Netherfole conveyed a meſſuage, lately erected 


a particular 


imention by him for the habitation of the miniſter of P olefworth for the 


fails, the ge- . : p 
neral 7a. time being, with the appurtenances, then in poſſeſſion of Ri. 


tion hall de chard Bell miniſter of 'Poleſworth, and ſeveral other premiſes, and 


executed cy 


23 the impropriate tithes of Marton. Dorden, and Pooley, and a rent 
drud for the charge, to John Suiten, Michael Biddulph, and Thomas Fur 


5 P. Eſqrs, Samuel Hilderſham,, Anthony Burgeſs, William Bedford, and 


ny 3 George G& ofs . muifters of the Goſpel 3. to hold to them, their heirs 
penn. and aſſigus for ever, upon truſt to permit Sir Francic and his 


at the recom- 


mendation of aſſigns during his life to take the rents, iſſues, aud profits; and 


the truſtees, p . 
dhe truitees after his deceaſe chat they, or the major part of them, or ſuch 


neglecting to 


recommend, other perſons, or the major part of them, who for the time 
the chancel. being ſhould; have the freshold and inheritance of the ſaid meſ- 


ſentation ſuages, lands, and premiſes, ſhould permit the vicar of P olef- 
ſented: held, hy the nomination and appointment of Sir Francis in his life, or 


wes ended Of; the truſtees, or major. part of them, or ſuch other perſons, 
1 who for the time being ſhould have the frechold and inheritance, 
A declaration and no other, to dwell in the ſaid meſſuage ſo er ected, and in- 


founder ofa tended for ſuch miniſter's. habitation, and to enjoy the ſame 
charitypre- without interruption; and upon farther, truſt, that the truſtees, 


ſumed from 


an entry in oY the; majar Part, or ſuch other perſons, c. ſhould place a ſuth- 
bock purer. Cient fchgolanaſter in the edifice. afterwards covenanted by vir 
ting tobe Francis to be. erected for a ſchool-maſter's habitation, and from 


ſuch declara- 


lion, but wich- dime to time provide a ſchook-maſter and / miſtreſs ; and upon 
our ſignature farther truſt, that they, or the major part, or ſuch other per- 


or date; the 


ee ſons, c. ſhould diſpoſe of the rents, iſſues and profits, of all the 
3 for Tad premiſes for the maintenance of a ſchogl-maſterand miſtreſs 


entering their 7 


proceedings, and containing an order by the. truſtees, dated H an jan of the truſl, chat the de- 
rlaration of the founder be then entered as a diredion to the 8 m_—_— 2 


4 
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for ever to teach the children of the pariſh of Polgſivortb, the 
boys to read and write, the girls to read and work, and both to 
be inſtructed 1n the principles of the true Chriſtian religion; and 
to ſuch other pious and charitable uſes, as Sir Francis ſhould by 
his own experience find to be moſt conducible to the advance- 
ment of the knowledge and practice of the true religion, and 
moſt beneficial to the poor of Pole/worth, and ſhould declare 
and appoint by any writing in his life, or by his will; and in de- 
fault of ſuch declaration upon truſt, that the ſaid truſtees, or 
the major part, or ſuch other perſons, c. ſhould yearly diſpoſe 
of the rents, iſſues, and profits, of the ſaid premiſes, either for 
the increaſe of the maintenance of the vicar of Polgſworth for the 
time being for ever, who ſhould come in, and be there placed 


as vicar, by the ſaid Sir Francir's approbation in his life, or by 


their procurement after his deceaſe; and in no caſe without 
ſuch procurement; or for the maintenance of the ſchool-maſter 
or miſtreſs; or for repairs of the ſchool; or for various other 
purpoſes therein directed, or to any other ſuch pious and cha- 
ritable uſes, as ſhould be termed moſt. expedient, and moſt 
likely to be continued in perpetuity, and declared by the ſaid 
_ truſtees, or the major part of them, in writing under their hands 
after the deceaſe of Sir Francis; and there was a direction for 
keeping up the lame number of truſtees. - An” oe Rr | 


The only: proof of a declaration of uſes by Sir Francis Nether- 
fole was a book admitted by the truſtees to be in their cuſtody, 
and to have been kept by the truſtees for the time being; in 
which their proceedings were entered. In that book the following 
entries were contained. | 


N 


„ MWoember 34, 1659. The ſaid truſtees of Sir Francis Nether- 
« ſole for the charitable uſes aforeſaid, did meet at Pole/worth 
4 zforefaid in purſuance of their 1aid truſt; and ordered, that 
the declaration of the ſaid Sir Francis Netberſole be likewiſe 
« now entered verbatim as a direction to ſaid truſtees in their 
« proceedings”? ? 
«Whereas have by deed, or deeds, conveyed divers meſſua- 
4 ves, lands, tenements, rents, . tithes, and hereditaments, 
upon my truſty friends Fobn Sꝛoinfen, Michael Biddulph, and 
* Thomas Fox Eſqrs; Samuel Hilderſham, Anthony Burgeſs, 
Vol.. II. | 5 E 1 % William 
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ppillam Bedford, and George Croft, miniſters of the go ſpe), ang 
their heirs, upon truſt, that they ſhould diſpoſe of the rents, 
iſſues, and profits thereof, from time to time, as 1 ſhould by 
* any writing in my life- time or by my laſt will declare and 
* appoint; now I do hereby declare and appoint, that the meſ. 
* ſuage with the appurtenances, wherein Mr. Richard Bell, now 
* miniſter of Poleſworth doth now inhabit and dwell, ſhall fot 
« ever hereafter be for the habitation of the ſaid Richard Bell and 
* his ſucceſſors lawful miniſters of Pole/wworth Church; and for 
< the increaſe of the maintenance of him and his ſucceſſors I do 
40 appoint and allow all the tithes of Farton, Dorden, and Pooley, 
mentioned in the ſaid deed or deeds, and one yard land of 
land of meadow and paſture with the appurtenances now in 
the occupation of James Dgſter, (part of the premiſes com- 
priſed in the conveyance), - © provided, that ſuch, miniſter be ſet- 
<« tled and placed there in ſuch manner, as in the ſaid deed or 
« deeds is appointed and required, and not otherwiſe.” Then 
there was an appointment of yearly ſtipends to the ſchool-maſter 
and miſtreſs, and 51. per annum to the ſchool of Tamworth, upon 
condition, chat fix children of Poleſworth and Warton ſhould be 
freely educated: there, to be approved by his truſtees, or their 
heirs, or the major part; then there were directions for keeping 
the ſchool houſes and the dwelling houſes of the maſter and miſ- 
treſs in repair, with the overplus of the rents, iſſues, and pro- 
fits, and for putting out apprentices children of the inhabitants 
of Polefworth at the diſcretion of the truſtees and the miniſter, 
ſubject to ſome reſtriftions ; and that the truſtees ſhould meet 
annually at Pole/worth, when a ſermon ſhould be preached be- 


fore them, for which the miniſter ſhould have 20 ſhillings year!y; 


and after that, * that the ſaid truſtees do diſpoſe of all other the 
profits of the premiſes to ſuch pious and : charitable uſes, as 
« they, or the major part, ſhall thipk fit; and my deſire is, that 
* an account be then given of all things, and fairly written and 
entered in a book concerning this truſt from time to time; the 
« which book, with all the evidences and writings, that are or 
„ ſhall be made concerning che premiſes, I do appoint ſhall be 
« ſafely kept in ſome convenient place in the miniſter's bouſe 


<4 Jocked up in a cheſt provided for that purpoſe, whereon three 


< Jocks are to be affixed, and rhree of the truſtees to keep the 
<keys; whereof 1do appoint one key to my nephew Biddulph. 


" e To 
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To this entry there was neither date nor ſignature: but the 
truſtees admitted, that they and their predeceſſors always con- 
Gdered the ſaid declaration as a direction to them for executing 
rue truſt; and always executed it accordingly, 


Upon 71b Der. 1779 the vicar of Pol:fworth being very old, 
the truſtees by memorial to the Lord Chancellor (the preſentation 
being in the crown) repreſented the age of the incumbent; and 


requeſted, that upon a vacancy his Lordſhip would appoint a 


clergyman recommended by them. Upon 20th October 1787 the 
incumbent died; and on the 27/h he was buried. Between his 
death and burial Dabss one of the truſtees waited upon the Lord 
Chancellor ; and not having an opportunity of ſeeing his Lordſhip 
left a letter informing him of the death of the incumbent, and re- 
queſting him to wait a ſhort time for the recommendation of the 
truſtees, No farther ſtep being taken by the truſtees for two months, 
the Lord Chancellor without any recommendation from them 
iſſaed a Fiat for the preſentation of Walter Roſe Norton; who was 
inſtituted 17h Fan. 1788, and inducted a few days after. The 
truſtees refuſing to admit this vicar to the benefits of the truſt 
the information was filed at the relation of the vicar. 


The defendants by their anſwer repreſented, that Hacket one 
of rhe truſtees being abſent from Warwickſhire, they deferred cal- 
ling a meeting till the 2 2d. Dec. 1787, thinking it not right to 
take any ſtep in his abſence; and that they did not then make 
any recommendation, becauſe finding, the relator was preſented, 
they thought it would be in vain. The anſwer allo ſtated, that 
ſince the time, Richard Bell quitted the vicarage, none of the 
vicars were preſented but by the procurement or recommenda- 
tion of the truſtees, except Thomas Baker, who, they believed, was 
prelented-without ſuch recommendation; and he. was not per- 
mitted to xeſide in the houſe, or to enjoy the tithes and parcels 
of land or the rent thereof: but by articles of agreement 1663 
reciting, that he became vicar without ſuch recommendation, 
and thereby was incapable of enjoying thoſe benefits, to ſettle 
all diſputes about it during the time, he ſhould be vicar, . on his 
Teleafingaltelaim under the cruſt Biddulpb one of the truſtees out 
-of the reſpect, he bore him, covenanted to pay him 5 J. per an- 
num as long as he ſhould continue vicar. The defendants there- 
fore contended, that the relator was not entitled to the benefits 
intended for the vicars of Polgſivorth; and repreſenting, that 


they 
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they were preparing according to their power to apply the fund 


to other charitable purpoſes, ſubmitted to diſpoſe thereof, as the 
Court ſhould direct. 


Upon an inquiry directed by the Maſter of the Rolli as to the 
dates of the deaths of the vicars, and the recommendations b 
the truſtees, only two could be found. One was in theſe terms: 
„We approve of Shaw as a proper perſon to be preſented 
to the vicarage of Pole/worth; and humbly hope, your Iard. 
05 Dip will preſent him accordingly.” This was ſigned by the 
truſtees ; and dated 20th Fan. 1747; on which day the pre. 
ceding incumbent was buried. The other was as follows: 
« All the truſtees, except C. J. being out of the country, do cer. 
« tify, that we do approve as a proper perſon to be pre- 
< ſented to the vicarage of Poleſworth ; and humbly hope, your 
« Lordſhip will preſent him accordingly.” This was dated 19: 
October 1758, on which day the preceding incumbent was by. 
ried, Theſe recommendations were accepted. 


Maſter of the Rolk. 

This caſe is attended with circumſtances ſo different from any, 
that have been yet before the Court, that I thought it neceſſary 
to take a conliderable time, before I ſhould give my opinion; 
not expecting to fiud any caſe bearing conſiderable ſimilarity to 
it; but to ſce, whether the principles, upon which charities are 
adminiſtered in this Court, which has been done with great 
liberality to the intention, to carry that as nearly as poſſible into 
execution, might not, if applied to this caſe, decide the decree, 
that ought under the circumſtances to be made. 


This conveyance was made at a time, when the church was 
in a very unſettled | ſtate, during the uſurpation; when the re- 
gular miniſters were often expelled, and others approved by the 
commiſſioners of the Parliament put in; which then very fre- 


quently happened. Streſs was in the argument laid on that 
circumſtance: but I do not think it very material. That deed 


Was only meant as a relative deed, to make a proviſion, if he 


did not alter his intention. He uſes the word * ſettled,” which 


was one of the parliamentary words uſed. in the general power 
given to diſpoſſeſs all perſons obnoxious to the exiſting govern- 


ment, and to 1 in others. It maſt. now be preſumed, there was 
1 11 decla- 


Cuates in Chancery, 


. declarstien of his intention before his death. The original is 
lot: but à Jury would preſume it from this evidence of the 
| book ; which, though it bears no date, is very ancient; and 
hich the truſtees conceive to be cotemporary with the conſtitu- 
ion of the truſt 3 and by which they always regulated their 
conduct. That entry muſt now be preſumed a declaration, It 
was inſiſted, that there is a diſtinRtion,both in the deed and the 
declaration between the habitation and the other benefits; and 
chat it is more poſitive as to the former. It would be abſolute i n 
him as to the habitation, if in the declaration you make a ſtop at 
che words * lawful miniſters of Poleſworth church.” You may 
ſtruggle to ſay, the proviſo affected the latter part, vis, and for 
« the increaſe of the maintenance c“, and not the former. It 
is not neceflary to decide that point, according to the opinion I 
hold: it would be neceſſary, if I thought myſelf not warranted 
to give hat is intended for the miniſters to this vicar, though he 
has not the approbation of the truſtees. - By the firſt inſtrument 
it is plain, he had left every thing to the diſcretion of his truſtees 
except the habitation of the miniſter ; and he was to have only 
ſuch portion of this charitable gift, as the truſtees ſhould think 
fit: but if this declaration, which 1 chink is evidence, and muſt 
be conſidered as the declaration of his intention, is to govern, 
provided the vicar 18 entitled to any thing, he will be entitled to 
the tithes and other proviſions as well as the houſe. Then it was 
inſiſted, that all the condition, that reſpected the approbation, 
procurement, or nomination, of . himſelf or his truſtees, could 
apply only to the vicars or miniſters, who came in under the 
ſame, or ſimilar circumftances to thoſe, in which they were then 
placed and that though he had that jealouſy of the then reign- 
ing powers, that he made the conſent of his truſtees neceſſary, 
non conſtat,- that he intended any. ſuch ſhackles to be put upon 
thoſe now entitled to the preſentation in happier times; that ir 
would be a reflection upon the great ſeal; and therefore what- 
ever was the gaſe before, circumſtances are now changed ſo, that 
the condition is totally gone. I by no means agree to that. It 
is diffcalttoknow, hat his private intention was; and the par- 
ticular reaſon, that induced him to think it defireable, that the 
miniſter ſhould come in with the approbation of the truſtees. I 
was inclined to believe, he had then the nomination to the vicar- 
age, 1 do not find that. It is admitted, that now the right of pre- 
ſentation” is in the crown: but one would have ſuppoſed, that 
bis jealouſy aroſe from his having it; and that he meant to ſay, 
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1794. if they would permit his man to comme in, he loud have it; bm 
. ifchey went on ſettling and unſeitling, then his truſtees 


ArtTornty CE | N 1 ſhould 
Gurreal conſent. Lam willing to admit, at leaſt I will not decide othery; 8. 


$3 Bb renz. that if all due diligence was uled by the truſtees to procure a 
bon to be approved by chem, and yet a perſon was inſtituted, 111, 
wanted the qualification, which he has made the eriterion, that per- 
ſon would not be entitled. 1know nothing illegal in this. He had 
a right to give theſe eſtates, as he ſhould think fit. He has 6rg 
marked out a general charitable purpoſe ; then direas this ſpeci- 
fick application of part, ſubject to the | proviſo ; and if there i; 
no ſuch approbation of the truſtees, chen to ſome other charitable 
uſes. He had a right to fay ſo. I believe, there are other in. 
ſtances of the ſame fort of condition; and the great ſeal has 
never thought it derogatory or improper for it is {tated by the 
truſtees, and 1 muſt take it to be true, that in allinſtances (a) the 
recommendation was accepted; and in the two laſt inſtances it 
is actually proved, that the recommendations to Lords Harduicle 
and Northington were accepted. There is nothing fo unpleaſant 
to a judge as to be left without any guide merely to ſay, whe. 
ther under all the circumftances proper diligence was uſed by the 
Truſtees to avail themſelves of this right. It depends entirely 
upon the circumſtances and facts. One fad, which did not 
appear at the hearing, becauſe we were not then furniſhed with 
the dates, is very material. I defired to know, what had been 
the practice; which would in a great meaſure conſtitute the 
wy rule. Ithought, it would be ſtrange to ſay, the truſtees might 
wait, and make the recommendation, whenever they pleafed ; and 
that the great ſeal and the intention of the donor were to wait the 
diſcretion of the truſtees. I could not think that. This court would 
not have permitted ſuch cenduct in them; therefore I wiſhed to 
know, whether this Court or atzy other authority had preſcribed 
any rule. I then deſired to know the dates of the deaths of the 
wicars and the recommendations. The recommendations in 
1747 and 1758 were both on the very day the prior incumbent 
vas buried. The latter is very material; "becauſe the very ſame 
circumſtance occurred, that has been aſſigned in this caſe as the 
treaſon of the delay. In theſe two inſtances the truſtees did ſo 
much fuppoſe it incumbent on *them't be as quick as poſſible, 


(a) One preſentation was made without their, recommendation (ſee the ate of the caſe:) 
it did not appear, whether the truftees negloQed to recommend, or their zecommendation 
as. ineffectual. | n | 
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a 1 ry day of the deceaſed clerk's burial they met, and 1794- 


agreed upon A recommendation. oh to 5 ** there 2255 | Ae 
a PF ENERAL 
account about them. The great ſeal accepted the recommenda- i 


tion in both thoſe inſtances. The memorial to the Chancellor in e e 
1779 did not recommend any particular perſon 3 but was meant 
merely as a caution upon cheir part. [take it for granted, it was 
gelirered; though there is no evidence ot it. As to the reaſon 
aſſigned for delaying the meeting till the 224 of December, there 

i+ no proof, when Haclet returned; and they had before them in 

che book of the proceedings of the truſtees a ſufficient ground 

for making the recommendation in his abſence; via. , the recom- 
mendation in 1758 in the abſence of one of rhe truſtees. But 

where was he? He was not abroad. Why did not they write to 

him? A letter ſigned bychim would have been ſufficient, There- 

fore Lam not to ſay, they might on that account delay more 

than a: reaſonable time. It was no reaſon at all. I cannot help 
thinking, the rea ſon of their meeting in December was, that they 

beard, the Qhuncellor had iſſued a Fiat for the preſentation, Then 

they ſay, that Hading a perſon was preſented, which was not 

the fact, for he was not inflituted or inducted, but the Fiat only 

had iſſued, they thought, it would be in vain; and therefore 

made no nomination ; and none has been made to this time. 

The queſtion is whether k hall violate. the intention, if I declare 

this vicar intitle to the benefits intended for the vicars of 
Poleſworth, - It is to be obſerved, though 1 do not lay great 

Kreſs upon it, that even on the 224. of December, when they 

met, this vicar was neither inſtituted nor inducted, It was 
competent t them then to have repreſented to the Chancellor 

the reaſon of the delay, and to have recommended ſome other 

perſon. I they had recommended a perſon he approved, for it 
cannot be contended, that he had not the power of rejecting 

the perſon recommended, and if they had given a reaſon for nor 
Tecommending ſooner, it was competent to the Chancellor to have 
revoked the Fat; for the inſtitution did not take place till the 

17th of Fame, They did nothing; and it is now ſaid, this 

vicar is Hot entitled to this benefit. As to the doarine of cy pres | 
-as apphed eo Charities this ſenſible diſtinction has prevailed: the The Court 
Court will notdecree execution of atruſt of a charity in a manner dil ber dne. 


cute a truſt 
4s | | | of a charity 
in a manner different from that intended, unleſs it cannot be executed literally, but may in ſubſtance by 
-anorher mode confiltent with the general intent: thus where the object was to build a church in the pariſh 
of 4. and the pariſh would not permit it, it could not be executed any where elſe: but where it was to 
Aiſttibute bread topoarperfons attending divine fervice, and chaunting the donor's verſion of the pſaims, tho? 
J take effec, the reſt was vxecured, © | 2 
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different from chat intended, except ſo far as they ſee, that th. 
intention cannot be executed literally, but another mode may be 
adopted conſiſtent with his general intention, ſo as to execute 1 
though not in mode, in ſubſtance. If the mode becomes by 
ſubſequent circumſtances impoſſible, the general object is ng 


to be defeated, if it can be attained. In Attorney General v. fi, 


Biſhop of Oxford the purpoſe was to build a church in the pariſh of 
A; and the pariſh would not let the church be built: Lord Ku. 


yen very properly ſaid, it could not be built any where Elſe, and 


the intention muſt totally fail. So Mr. Juſtice Buller's opinion 


in Attorney General v. Bailey, though there may be ſome doubt 
about it in that caſe, went upon that ground. But the Court 
has ſaid, where the general intention may be executed, it ſhall 
In a caſe before me Brantham v. Ea Burgold the teſtator directed 
bread to be diſtributed to poor perſons attending divine ſervice, 
and chaunting his verſion of the pſalms. They could not be 
chaunted, becauſe not authorized: but Ithought, his general 
object was to give the poor people the bread, and the chaunting 
the pſalms was only acceflary, becauſe he thought his verſion 
as good any other. Apply theſe principles to this caſe. Sir 
Francis Nether/ole had two objects; the firſt was a general cha- 
ritable object, and very proper; an anxious defire to provide 
what he ſpecified in his declaration, what he thought a compe- 
tent maintenance for the vicar. "There was alſo another object. 
The queſtion is, whether that was equally important; and was 
annexed to the firſt , ſo that they muſt ſtand and fall together. 
Tt was to ſecure to himſelf or his truſtees the recommendation, 
or approbation at leaſt, of the perſon nominated. If both theſe 
Purpoſes can be effected, they ought: but did he mean the firſt 
object to fail, if from the obſtinacy or negle& of his truſtees 
the ſecond could not take effect. That was not argued. Then 
there may be a caſe, in which chis maintenance may be applied 
to the vicar, though he has not received that approbation ; if 
it has been prevented by the neglect of the truſtees. Have they 


been guilty of neglet? Have the circumſtances been ſuch as to 


induce the Court to ſay,” the general object ſhall prevail, though 


this condition cannot be complied with? They have not done 


Hall, they ought. Ido not believe, they intended to defeat the 
_ _reſtator's bounty: but they had it in contemplation to make 


this recommendation, when it ſuited their convenience. That 


is a degree of negligence ; though I do not impute to them any 


thing criminal, It is ſald for the defendants, the crown ought 


ro 


: 
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to have waited fix months. That is to convert them into pa- 
:rons.. They baye only the nomination to the great ſeal; and 
muſt give the Chancellor notice; for the Chancellor is reſponſible 
for the perſon preſented. The ſix months are with reſpect to a 
real patron... He loſes. his preſentment, if he does nor preſent 
months after the death, not after the notice. Here it is 
plain, they had notice of the death; for Dabbs went to the 
Chancellor upon it. Was the Chancellor bound to wait longer 
thin be did? He waited two months; and they permitted the 
_ oreſentation to be followed by inſtitution ; the perſon giving up 
his other proſpects in life, and coming into that pariſh. It 
would be extraordinary, if this ſhould. diſappoint the material ob- 
jet, and this perſon ſhould not have the benefits intended for” 
the vicar. Under the circumſtances this Court may over-look 
them, and think him entitled, though the condition 14 not com- 
plied with. The reaſon is, that though there is no con- 
fiderable miſconduct in the truſtees, yet they have not been 
ſufficiently diligent in the execution of their truſt. I wiſhed 
to find a caſe like this. I met by accident with two, from 
which ſomething. may be collected as to the rules govern- 
ing this Court in the diſpoſition of charities ſo as to overlook 
ſmall circumſtances, where they can, to promote the general in- 
tention. . It ſeems to me, that Attorney General v. Rigby, 3 P. 
Will, 145. and Attorney General v. Leigh, ſabjoined in a note by 
the Reporter may poſſibly. bear upon it. As to the firſt, what 
is there ſtated cannot be quite collected from the Regifter's book; 
therefore I ſuppoſe, it fell from the Changellor in giving judgment. 
The other caſe is more material, as it is ſtated in the Regiſfter's 
book, than in the report. The 'teſtator gave 1007. to be laid 
out in building ſeven houſes, and the reQory of B. to Jobn and 
James Every and the heirs of John, upon condition, and to the 
intent, that they ſhould ere ſeven houſes; and leaſe them to 
even poor men, ſuch as they ſhould think fit; and give the 
profits to them after defraying the expences; and in caſe of 
default in the performance of the truſt for three months 
after the fame ought to have been performed, which 1 
ſuppoſe means the building . the houſes, c. the fame for 
ever after to; go to. the miniſter and churchwardens of B; 
1 apprehend he meant, that then the truſt ſhould deyolve up. 
on them, Then a commiſfon of charitable uſes iſſued, It is ob- 
ſerveable, that under ſuch commiſſion they thought, they might 
add to, or preſcribe the mode of executing, the intention. It 
Vor. II. 58 | decrees, 
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decrees, that John Every ſhould: etect the houſes, and before 
Chriſtmas next place therein ſeven poor men or women of the 
pariſh of B.; which was not required by the original ; and ſo 
upon death or removal the vacancies were to be filled up by other 
poor men or women of the pariſh of B. within fix months after 
they ſhould become vacant; and 3 l. to be paid to each of them. 
Afterwards upon an information the heir inſiſted, that he had 
a right to nominate any poor perſons without regard to the pa- 


| riſh of B. but the Court confirmed the decree of the commiſf on- 


ers; and decreed, that the heir, within two months after notice 
of a vacancy, ſhould nominate out of the pariſh ; and for default, 
it ſhould devolve to the pariſh. He had nominated two per. 
ſons not of the pariſh; and yet thoſe two perſons nominated in 
an irregular manner according to the decree were permitted to 


enjoy as long as they lived. Hence it appears, the Court will not 


permit the general intention to fail for want of circumſtances 
annexed ; which by the fault or neglect of the parties cannot 


take effect. Therefore this vicar is entitled to the benefits in- 


tended for the vicars of "Poleſworth; not upon the idea, that if 
the truſtees had recommended in proper time, and that recom- 
mendation had not ſucceeded, that then he would have been en- 
titled ; but upon this, that the general object was, that there 
ſhould be a good miniſter; and there was a ſecondary intention, 
that he ſhould come in with the -approbation of the truſtees. 


The queſtion is, Whether under theſe circumſtances I do not 


anſwer his intention better by giving this benefit to the vicar, 
though from the unfortunate neglect of the truſtees he came in 
without their recommendation. I am of opinion, they ought 
to have taken more pains, than they did; and their neglect 


mall not defeat the general intention. 
| ; RY art; ELVES Tins ax | M4 


As to the coſts, I cannot think of ſaddling the truſtees, who 
were left to judge for themſelves; and had no particular mode 
pointed ont. I ſhould have thought it better for them to bave 
kept to the precedent in their book. I am inelined to purſue 
che mode adopted in Attorney General v. Rigby. As to the It 
lator's coſts, he will have all the reſt, paying the truſtces their 
coſts. The direction is not literally complied” with. It is faid, 
che truſtees ought not to have made any oppoſition : I do not 
think, they have made any, They have not diſpoſed of the 


fund, or applied it to any other object: but they ſtate, that 
bo 3 711 99 men 2012 Le THHITt 4 they 
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chey afe willing to act, as the Court ſhall direQ; and the will 1794. 
= poſitive, they did not venture to apply it to this vicar. IN. 


Therefore declare, that the relator 15 entitled to the houſe in- G 
rended for the habitation of the miniſter, the tithes, Wc. and nourrn:e. 
direct an account of the rents and profits. I was thinking, 
whether 1 ſhould lay down any rule : but leaving it with them, 


the ſame eircumſtance probably will never happen again. 


—— mä ]ĩ2 — 
— ———————— - 


At the requeſt 'of the counſel for the information, who ſug- 
geſted, that the truſtees did not let the honſe, coſts were 
reſerved ; but the Maſter of the Rolli ſaid, he did not blame them 
for not letting it; as they were afraid to ſtir. 1 | 
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_,. MYDDLETON . LORD KENY ON. 
ee 17h, 1794. 


M* Myddleton under a ſettlement made im; | 1761 upon tis 4. having an 
marriage with Elzobcth, daughter of Sir | Fobn' Ruſhout, of e. 
was ſeiſed of the Chir eſtate in Denbighſhire of between 4 and year, and be- 


| ing tenant for 
life without impeachment of walle of another eſtate of 50007. a year, with the reverſion in fee — 4 an eſtate 
in tail male in g. his only ſon by a focmer marriage, became indebted by mortgage, annuities, and other- 
wiſe, to the amount of near 100, 000“. A. and B. joined in conveying both eſtares to truſtees upon truſt by 
ſale or mortgage, baſs of timber, or by rents and profits, to pay debts, and to apply ſo much of the rents and 
profits of what ſhould remain uuſold, as ſhould ſeem meet to them, as a finking fund, and to pay the reſidue 
to A. and to ſetile the remaining traſt eſtates, ſubject to an annuity of 1000 J. to . for the joint lives of him 
and A., upon A. for life without impeachment of waſte, with power to leaſe for 21 years only ; remainder to 
trullees to preſerve &c. remainder, ſubje& to a jointure to the wife of A. and portions for children by her, to 
the joint appointment of A. and B.; in default thereof to the appointment of B. ſurviving; in default thereof 
to B. in tail male ; remainder to the other ſons of A. in tail male; remainder to B. in tail; remainder to the 
daughters of A. in tail with croſs remainders; remainder to J. in fee; with powers of leaſing ; and full powers 
of management in the truſtees, and a provifon for the appointmeat of new truſtees, as vacancies ſhould hap- 
pen. The truſtees raiſed 50, O00 l. by mortgage of the ſettled eſtate, which they applied to the debts ; and 
they paid a 900“. ayear to. and 10007;1a year to g. from the date of the ſettlement. ' Upon the bill of 4. 
to ſet alide the deed, except the truſt for the debts, upon a general charge of fraud, miſapprehenſion, and 
miſrepreſentation, or to contro-the management of the truſt, and for an account againf the truſtees, the 
court held ißt, that the deed. conld not be ſet aſide partially for ſraud ; nor under this bill totally; for then 
the prioreſtates in the ſettled eſtate mult be revelted clear of incumbrances, 4. being under covenant to ex- 
onerats; and the mortgagees, wha muſt either conſenr to change their ſecurities, or be paid; were not parties: 
{aye that general charges of fraud required no anſwer, and could not ſupport a decree ; that upon the evi- 
| cencethere was ng fraud or miltake; and that B.'s joining to ſubject the ſettled eſtate was ſufficient conſder- 
ation; 3dly, that che Court would not interfere with the truſtees, there being no milbehaviour ; and that 
tne payment of the annuity to B. was good. The bill therefore was diſmiſſed with coſts; and the truſtees 
J been always ready to account, the Court reſuſed to retai9 it for that purpoſe ; but without prejudice 

623 bill for that only, 1 7 | 
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goto 1. per annum, excluſive of Chirk Caſtle and elbe FR 
tenant for life without impeachment of waſte, with a veſted re- 
mainder in Richard Myddleton his only ſon in tail male; reyer- 
hon to himſelf in fee; ſubject as to part to 2c,000/, for Younger 
children; with a covenant by him to exonerate the eſtate from 
all other incumbrances. He was allo ſeiſed in fee of the Ruthyn 
eſtate in the ſame county of above 6000 J. per annum. Previouſly 
to the year 1787 he became very much embarraſſed in his cir. 
cumſtances; and was incumbered with debts by mortgage, 
judgment, bond, and fimple contract, and life annuities, to 


the amount of nearly 100,0c0/, In 178 5 Mr. Myddleton Iunr. 
atrained the age of 21. 


: By indentures of leaſe and releaſe of 16th and 17th Otter, 


1787, reciting the ſettlement of 1661, and the death of Mrs. 


Myaddleton, leaving an only fon Richard Myddleton Junr. and 
four daughters, two of whom died infants, and Mr. Mydaletor's 
ſecond marriage in 1778, and that in 1786 by bargain and ſale 
and recovery the eſtates compriſed in the ſettlement of 1661 were 
conveyed to the uſe of Mr. Myddleton for life without impeach. 
ment of waſte ; remainder to fuch truſts, as he and his fon ſhould 


jointly appoint ; in default of ſuch appointment, to ſuch truſts, 
as the ſon ſurviving ſhould appoint; in default of appointment 


to the uſe of the ſon in tail male; remainder to the father in fee; 
_ reciting alſo, that Mr. Myddleton was ſeiſed in fee of the Ruthyn 
. eſtate, ſubje to incumbrances by mortgage; and that he was 


indebted by judgment, and ſpecialty ; and had granted ſeveral 


annuiries for life; and that he and his ſon being defirous to make 


a proviſion for the ſpeedy payment of the ſaid ſeveral debts and 
incumbrances affecting the ſaid ſeveral eſtates, and otherwiſe due 
by the father, and for exonerating the eſtates from the annuities, 
or ſuch as could be redeemed or compounded, and for raiſing 
27,000. to diſcharge other debts of the father, as he and his ſon, 


or the ſurvivor, {ſhould with conſent of the truſtees direct, and 


to put the ſaid ſeveral eſtates under more regular management 
for the general benefit of the father and ſon and all other perſons 


| intereſted in remainder and expectancy, had agreed to convey 


all the ſaid ſeveral eſtates to Lord Kenyon, Sir John Ruſboul, 
Will:am Pulteney, and William Lloyd, Eſqrs, and their heirs, upon 


the truſts after declared; and-'reciting, that the father in con- 


ſideration of the ſon's having conſented to join in ſueh propoſed 
N 3 conveyance 


: conveyance of the ſettled eſtate had agreed to ſettle the eſtate, of 
hich he was Teiſed-in fee, or ſuch part as ſhould remain unſold, 
and alſo to make the prov on: after mentioned for the ſon during 
ther joint lives, and chat Mrs. Mydaleton had agreed to re- 


linquiſh dower, {ro bar which Mr, Myddlcton covenanted for 
bimſelf and his wite to-leyy a fine) all the ſaid eſtates were con- 


veyed to the faid truſtees and their-heirs upon truſt by ſale or 


mortgage, ſale of timber, or by rents and profits, to raiſe any 


{um neceſſary for the purpoſes after mentioned; and to apply the 


{ame in payment of the expences of che truſt, and in diſeharge 


of the debts in the firſt and ſecoud ſchedule, and ſuch other ſors 
not exceeding 27,000 J., and to difineuraber the eſtates and 
Mr. Myddfeton from the annuities in the third ſchedule, as the 
truſtees ſhould think proper; and to apply the rents and profits 


of what ſhould remain unſold to intereſt of debts, annuities, and 
intereſt of the money to be borrowed on mortgage; and after 


payment of taxes, repairs, and outgoings, to retain ſo much of 
the reſidue of the rents, as to the truſtees ſhould ſeem meet, in 
nature of a fund, and to pay the expences as aforeſaid, and alſo 
towards reducing the principal of the ſaid debts, and in the re- 
demption or compoſition of the ſaid ſeveral. annuities, as they 


mould think proper; and to apply the reſidue of the rents and 


profits to ſuch. perſons, as would be entitled under the ſettle- 
ment; and after payment of the debts. in the firſt and ſecond 
:ſchedules, and the intereſt, and redemption of the annuities, 


and payment of the aid 25, 00 l, and of all ſums borrowed on 
:ſecurity, and the charges of the truſt, to pay the ſurplus of the 


money raiſed and the rents and profits to the father, or the per- 


ſon for the time being entitled; and to ſettle the remaining truſt 
-eltate, and the equity of redemption of ſuch parts, as ſhould be 
mortgaged, to the uſe and intent, that the ſon ſhould during 
the joint lives of him and his father receive one annuity. or yearly 
rent charge of 1090 J. and ſubject thereto to the uſe of the father 
for life without impeachment of waſte, and with power to 
leaſe for 21 years, but not otherwiſe.; remainder to truſtees to 
Prelerve contingent remainders; -remainder.to truſtees for 690 
years to ſecure a jointure of 500 /. per annum to Mrs. Myadleton 
Lor life in bar of dower, and 50007. for a child or children by 
her; and ſubje&-thereto to the joint appointment of the father 
and ſon; and in default thereof to the ſou, and when the ſe- 
Vera! parncalar”eftates and intereſts therein thould determine, 
o the appointment of the ſon, if he ſhould ſurviye; and in de- 


8 
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41794. fault of ſuch ppoltnenc, to ge ſon in tail Wale; rem emaind 
rend to the other ſons of the father in tale male; ; Fernainder to 8 
„n np Myddteton the ſon in tail; remainder to the daughters or 
ea | —Rithard Myddleton the father as tenants in common in tail wich 

Ire. croſs remainders; remainder to the fon 1 in fee. It was provided, 
that the truſtees mould have power of leafing all or any part of 
che lands or mines, and with confent of the father and ſog ta 

grant new annuities in exchange for thoſe in che third lchedule; 
and that the truſtees ſhould have the care, ſuperintendency 
and management, of the ſaid truſt eſtates; with Power to ap. 

. point and remove agents, ſtewards, receivers, bankers, and 
auditors of accounts, and to appoint their ſalaries. I here wa; 

alſo a ꝓroviſion for the appointment of new truſtees, as Vacan- 

- Ges ſhould happen. In the ſchedules annexed, a mortgage and 

ſome other debts 2920 amount of about 4000 /. were by acci. 


. 2 entitled; 


: 


Vier as Wb he truſtees took poſſeſſion ; and bor- 
rowed 50, 000 J. upon mortgage of che Chirk eſtate at the intereſt 
of 41. 105. per cent. and till chat Joan could be be completed, 
Mr. Pulteney advanced 2 5,606 /.; part of which was advanced a 
| few days after execution of the ſettlement. Mr. Mydaleton join- 
ed in the mortgage. Under the power to appoint 27,000 J. the 
; father and ſon joined upon the 20th of Otfober and the ft of De. 
cemler 1787 in appeinting 20,182 J. to be applied in the redemp- 
tion of annuities and 6,318 /. {or other debts; which ſums were 
. applied accordingly. The money raiſed by mortgage was applied 
in diſcharge of the ſum advanced for theſe purpoſes and of mort- 
Sage and other debts. The truſtees paid the father 2,500 /. ger 
annum and the fon 1090 J. per annum from the execution of the 
ſettlement. The truſtees having ſtipulated, chat the father 
ſhould not continue to reſide at Chir# caſtle, the live and dead 
ſtock, and implements of huſbandry, De, upon the demeſne 
' were ſold under the direction of Thomas Lovett who being houſe 
ſteward and land agent to Mr. Myddleton was continued by the 
le 0 received * produce of the ſale. 
In 1702 rs. Myddleton' being dead, and one daughter 
being the only iſſue of that marriage, Mr, Myddleton having 
married again filed a hill againſt his ſon and the truſtees, 
ſtating his eſtates; and chat in 1787 having been obliged to 


raiſe 2 by 3 and otherwiſe, he became . 
| ed: 


* 


chene, 20, 


gd: Vat to what extent, not being in the habit of looking 1794. 
into his affairs himſelf,” but relying on the knowledge and repre- — 


Myr pDLb- 
ſentations of others, he was not then able to aſcertain ; that he ron 
* | þ : | @ . * "2 . W. 
was prevatled on to believe, that nothing but his ſon's joining in Lord 


A recovery of rhe ſerrled eftare and fubjecting that together with een. 
the Unlettled eltate tothe plaintiff's debts could extricate him 
from the preffare” of thoſe debts; that relying on ſaid repreſen- 
tations he did conſent, "that a recovery ſhould be ſuffered of the 
ſettlec eltate, and that it ould together with the unſettled eſtate 
be conveyed to traſtees upon certain truſts, the, principal of 
which Was the payment of his debts; that he executed the deed 
of 1787 under the apprehention, with which he was impreſſed by 
repreſentations of his embarraſſed fituation, and inability to pay 
his debts unleſs by the affiſtance of his ſon in joining with him, 
and in full confidence, that it ſecured to him every advantage 
his fituation allowed; that the truſtees took poſſeſſion of the 
eſtates, received the rents and profits, and poſſeſſed themſelves 
of a variety of articles of furniture, ſtock, and implements of 
huſbandry, and fold and otherwiſe diſpoſed thereof, and regei- 
ved large fams then due to the plaintiff for rent; that the plain- 
tiff frequently requeſted the truftees to account for the rents 
they have recerved, and which were due to him at the execution 
of the deed, and to reſtore poſſeſſion of the eſtates to him, and 
cancel the deed, the ſame having been executed by him from 
ignorance of his real fituation, and to account for the rents re- 
ceived fince the execution, and to pay over to the plaintiff the 
ſurplus, allowing intereſt paid by them on the incumbrances af- 
fecting the eſtares, and to account for the furniture, ſtock and, 
implements of huſbandry, on the ſaid eftates ; which they refuſe. 
The bill charged, that the deed onght to be declared null and 
void, having been execated- witheut any conſideration, and on a 
miſapprehenſſon and miſrepreſentation of the plaintiff's real ſitua- 
tion; and that though it ſhould be allowed, yet the defendants 
ought to account for the rents and profits due at the time, it was 
executed, aud for the furniture, ſteck, and implements of huſ- 
bandry4 Which they had no authority to apply towards payment 
of the debts; and chat if the deed as to ſome objects ſhould pre- 
val, yet che clauſe impowering the truſtees to retain ſo much of 
the reſidue of the rents, as to them ſhould ſeem meet, in nature 
ol a fund, and h pay che expences as aforeſaid, and alſo to- 
wards reducing the Principal of the ſaid debts, and in redemp- . 
Aon or compotition or the annuities, as they ſhould think pro- 
. per, lf 
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Per, ought not to prevail, baving been inſerted without 
previous communication with the plaintiff as to the nature there. 
of. The bill farther charged, that the plaintiff had no ſuſpicion, 
that 1 in adopting a meaſure intended to relieve him from his dif. 
culties he was ſubſcribing a-power, that would render his future 
life a ſtate of dependence upon his truſtees ; that he propoſed to 
ſecure the means of preventing future, as well as relieving his 
then, difficulties ; that an abſolute ſurrender of all his intereq 


was unneceſſary, and inconſiſtent with the principle of the ar. 
rangement ; wu. to make ſuch proviſion for the payment of his 


_ creditors, as would relieve himſelf from importunities, and pre- 


ſerve to his family the advantage arifing from the improveable 
nature of a conſiderable part of the eſtates, of which he was ſeiſed 
in fee; that the annuity of 1000 /, was not to be paid to the de- 
fendant Mydaleton till after payment of the plaintiff's debts; 


that the plaintiff has been in the greateſt diſtreſs occaſioned 


the deed not providing for all his debts; that the deed was exe- 
cuted by the plaintiff under the impreſſion, that the ſtate of his 
circumſtances required it; and that it in no degree went beyond 
providing for his debts, and {ſubject thereto ſecuring an allow. 
ance and reverſionary intereſt to the defendant Myagleton and his 
ſiſters ; and that the plaintiff wholly relying on the high cha- 
racter and 1 integrity of the truſtees did not Wye to the deed that 
attention, he otherwiſe would. | | | 


The prayer of the bill was, that the aforeſaid indentures may 
be declared null and void as to the ulterior truſts after payment 
of the plaintiff's debts; and that an account may be taken of 
the rents and profits of the faid eſtates received by the truſtees, 
and the application of them; and that the plaintiff may be decla- 
red entitled to the ſurplus of ſuch rents and profits after deducting 
the intereſt and other charges paid by the ſaid defendants in 


reſpeR of the aforeſaid debts aud incumbrances; and if the 
Court ſhould be of opinion, that the deed ought to prevail, then 


that the ſaid defendants may be decreed for the purpoſe of redu- 


cing the principal of ſuch debts and incumbrances, as now affect 
the eſtates, to fell ſuch timber upon ſaid eſtates, as can be con- 
veniently ſpared; and alſo to ſell ſuck detached and unimproveable 
parts of the ſaid eſtates, as ſhall appear moſt fayourable to, and 
conſiſtent with, the intereſts of the. plaintiff; and that the ſaid de- 
fendants may account for ſuch rents and profits; as were due to 
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2 if any part has been ſold. 


took poſſeſſion wich the eſtates; and an account of the pro- 


The truſtees by cheir anſwer denied, that they poſſeſſed any 
furniture; except that the furniture in Cbi- caſtle remained 


in the ſale of the ſtock on the demeſne Thomas Lovett did not act 
as their agent; though they believed, he by miſtake included 
all the receipts in one account; and alſo that certain arrears of 
rent acerued due before execution of the truſt deeds were received 
by him and the other receiver, and inaccurately included with 
the rents, which became afterwards due, in one account. They 
ſet forth an account of the money raiſed under the truſt, and of 
their receipts and di ſburſements; and ſtated, that they were 
always willing, that the plaintiff or his agents ſhould inſpect the 
accounts of the bailiffs or receivers; and ſubmitted to act, as the 
Court ſhould direct. Yo 40 


By Lovett's evidence it appeared, that except the ornamental 
trees at Chirkcaſtle, there was no more timber on the eſtates than 
was ſufficient for repairs. £7) p28 . 


Upon the anſwers, * the evidence, which conſiſted princi- 
pally of letters of Mr. Myddleton, his fon, and others, and the 
depoſitions of Lovelt, the circumſtances, under which this ſettle- 
ment took place, were theſe. Soon after the ſon was of age Mr. 
Myddleton feeling great anxiety on his account, and being ex- 
tremely defirous of forming ſome arrangement concerning the 
eſtates, and that his ſon ſhould join him in ſome acts to extricate 
him from his difficulties, a negotiation took place; in the courſe 
of which it was propoſed by Mr. Aylmer on the part of the ſon, 
that Mr. 'Myddleton ſhould give up to his ſon the ſertled eſtates 
ſubject to part of the incumbrances. This propoſal was rejected 
by the father. At length a ſtate of the affairs of the family was 
lad before Mr. Phipþs on the part of the father and Mr. Atherton 
on the part of the ſon for their advice as to an arrangement, 


annual outgoings) and eaſing the eſtates as much as poſſible; 
and it was ſtated, that the father was ready to make whatever 


Vol., II. 5 F. might 


 . 4 furniture, ock, and implements of huſbandry, of which 


chere; and as they believed, was not ſold. They ſtated, that 


that would give the heſt proſpect both at preſent and in future 
of increaſing the clear income, (chen greatly ſtreightened by the 


compentation ſhould be thought proper for any charge, the ſon 
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| 4 . 2794. might conſent to make on the ſettled eſtate to ra iſe m 
| ſatis faction of thoſe incumbrances, the immediate diſcharge of 
8 which was a very deſireable object without ſelling a large part of 
Lord the eſtates; which it was the object of both as much as poſſible 
denon. to avoid, Mr. Phippr and Mr. Atherton accordingly gave a (cc 
| opinion, that from the ſtatement laid before them it ns 
that unleſs ſome ſpeedy means were adopted to pay off the "Wy 
and incumbrances affecting the eſtates, the family muſt be inevita. 
bly ruined; and that it would be abſolutely neceſſary, that the 
eſtates, as well ſettled as unſettled, ſhould be put under the manage. 
ment of truſtees of capacity, activity, and integrity, with power 
to {ell a: ſutkcient part to pay the mortgages, redeemable anny;. 
ties, and other incumbrances. The ſon at firſt refuſed to join 
in ſuch an arrangement: but being much preſſed by the plain- 
tiff he conſented upon condition, that the truſtees ſhould have 
power to raiſe the neceſſary money by ſale or mortgage, as they 
mould think proper, and that there ſhould be a ſinking fund for 
diſincumbering the eſtates. Accordingly the draft was prepared 
by Mr. Shepheard the family ſolicitor ; and the plaintiff being 
very anxious to have at executed, Mr. Mydaleton jun. in September 
1787 carried it to Mr. Phipps in Yorkſhire, then to Mr. Ather. 
ton at Mancheſter, and then to Lord Kenyon in Wales, Mr. 
Phipps being abſent from home did got ſee the draft: but it 
was approved by Mr. Atherton, and alſo by Lord Kenyon, 
who made ſome corrections in the margin. Lord Kenyon 
and Mr. Lloyd were named as truſtees by the plaintiff; Sir 
' Fohn Ruſhout and Mr. Pultency by the ſon. In the courſe of 
theſe tranſactions the plaintiff paid confiderable attention to his 
affairs; and underſtood his ſituation. He was informed of, and 
underſtood, the nature of the arrangement propoſed ; and ex- 
preſſed great ſatisfaction at the proſpect, it afforded, of preſerving 
the eftates from ſale, and thereby ſecuring the future conſe- 
quence of his family, and he thanked his ſon for joining in 
and expediting the arrangement. He alſo conſented to, and 
. expreſſed his ſatisfaction at, the ſale of the ſtock, c. at Chirk 
.caille.:: - - <3 n 


oney (ar 


* 


Mr. Mansfield, Mr. Lloyd, Mr. Hargrave, and Mr. Fonblangue, 
-for the plaintiff argued upon the following heads. The ſettlement 
was founded on the part af the plaintiff on a complete miſappre- 
-henfion of his real ſituation. The means of relief were in his 
own hands by ſale of part of his fee imple ſtate, but he * 

| 4 * 
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dame iimpreſed with” a notion, that the only effectual remedy 


14; to be obtained by "his fon's conſent to involve the ſettled —— 


ite ; andthe conduct or the fon rended to confirm that error. 
The propofal of Ayimer Tappotes a neceſſity for the father to pur- 
chaſe a charge on che Tettled' eſtates, and the ſon's right to a very 
high price for his conſent : but in reality during the father's life 
the ſon was totally dependant upon him; and the father might 
have relieved himſelFour of the unſettled eftates, and yet have 
left himſelf an income greater than what was propoſed by that 
plan beſides the entire income of the ſettled eſtates. The advice 


of Mr. Phipps and Mr. Atherton might have been purſued with- 


out the concurrence of the ſon; for as tenant for life the plaintiff 
might have placed the ſettled eſtates under the management of 
truſtees. The terms made by the ſon the condition of his conſent, 
vis. a diferetion in the truſtees to ſell or mortgage, and that a 
joking fund ſhould be eſtabliſhed, both calculated to diminiſh 
the income of the plaintiff at the diſcretion of the truſtees, were 
much enlarged in the ſon's favour. Till payment of a debt of 
above 90,0007. with intereſt, the plaintiff was at the mercy of the 
truſtees and their repreſentatives for a ſubſiſtence: but he was 
ſo unconſcious of the reſult, that he expreſſed his obligations to 
| his fon for conſenting, and expediting the arrangement; for 
which the Ton took merit with his father; and the ſettlement 
was executed without waiting for the approbation of Mr. Phipps, 
who was conſulted for the plaintiff. As to the conſideration, 
there is an appearance, but no reality; for though the debts are 
let in upon the inheritance of both eſtates equally, yet the ar- 
'rangernent renders it immaterial to the father, out of which 
fund they are paid: the truſtees have. raiſed 50,000 J. by mort- 
gage of the ſettled eſtates : but there is nothing to prevent them 
from paying that off by ſale or mortgage of the unſettled eſtates. 
The conſideration therefore is doubly fallacious.; firſt in appea- 
ring to involve the ſettled eſtates, when it was indifferent to the 
father, whether they were called in aid, or not; ſecondly in the 


Power left with the truſtees to throw the debts wholly on the un- 
:lettled eſtates. 1 1 N 


Next as to che inadeguacy of the bargain: it was ſubſtantially 
al loſs to the father, and all gain to the ſon; however conſidera- 
ble the accommodation to the father might be. Till payment of 
the debts, for which Half the unſettled eſtates would have been 
-lulficient, he was reduced to a mere life income at the pleaſure 


of 
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ae, 794: of ze. pes. ond afterwards to a mere life eſtate, not only 
"5077. in the ſertled property, in which he had before a life eſtate wit 


5 * the reverſion in fee, but in the unſettled property, of which Ky 
Lord fore he had the fee imple. The reſult to the ſon who before had 
Eexvos. only a remainder in tail male in the ſettled eſtate expectant on 
his father's life eſtate, and in caſe he ſhould ſurvive his father, 
ſuch a power of appointment, as would render a recovery unne. 
. ceſſary, was an annuity of 1000 J. during the joint lives of bim 
HW and his father, payable immediately, as the defendants haye 
; _ conſtrued the ſettlement, at all events commencing after the 
_ debts are paid: ſurviving his father he will have the power of 
- appointing the fee of both ſettled and unſettled eſtates ſubje to 
debts not exceeding one half the value of the latter. Whether 
| he ſurvives, or not, both eſtates, are ſecured to him upon his 
3 father's death; firſt in tale male, then in tail general, ſubject to 
eſtates in tall male in the father's other ſons, remainder to him 
in fee, ſubject to eſtates in tail in the father's daughters. All the 
2 wealth thus taken from the plaintiff is transferred chiefly for 
the benefit of his ſon with any compenſation ; the conſideration 
being merely oſtenſible and nominal, and conſequencly fallaci- 
' ons. In the ſettlement there is no intimation, that the plain- 
tiff meant to give up any of his rights. His object was not to 
"to I _ give away any part of his property, but merely to relieve himl:lf, 
and for that purpoſe to purchaſe his ſon's aſſiſtance ;. ſo much ſo, 
that the conſiderations of blood and affection are wholly omitted; 
and the confideration ſtated is the ſon's joining to involve the ſet- 
tled eſtates. But as a mere family arrangement it is moſt unrea- 
ſonable. If that was the intention, a ſettlement might caſily 
have been planned on that model, which in the caſe of a diſ- 
tinguiſhed family and great eſtate is frequently adopted on the 
eldeſt ſon's coming of age. In this caſe the father has the morti- 
fication, at leaſt for the preſent, of being dependant on the 
truſtees for the quantum of his maintenance; and their diſcretion 
as to the mode of paying the debts enables them to continue 
him in that ſtate to the end of his life; and leaves him without 
the means of providing for his preſent, or any future, wife or 
children. To the fon the ſertlement is bountiful in the extreme 
at the expence of his father's independence, and to the prejudice 
of his own iſſue, and every part of the family except himſelf ; 
for ſurviving the father he has the complete dominion of all the 
eſtates, which he may diſſipate to the excluſion as well of his 
own iſſue, as his father's other children. | ic 
a 5 | 
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x relief can be given, it maſt be upen the ground of fraud. 
Mr. Hargrave obſerved upon the propriety of an accomoda- 


tion; and ſaid a recommendation from the Court for that pur- 
,poſe would probably have effect. 2 | 


The caſes cited were Gee v. Spencer, 1 Vern. 32. Lanſdown v. 
| Larſdewn, M, 364; upon miſapprehenſion. Cowp. 600 ; where 
Lord Mamfield fays, miſtake would be equivalent to fraud. 
Lord Cheſterfield v. Fanſſen, 2 Ve. 125. Filmer v. Gott, 7 Bro. 
P. C. 70. Fur v. Mackreth; Heathcote v. Benyon, 2 Bro. C. C. 


Clarkſon v. Hanwoy, 2 P. Mill. 203. 
The Aitorney General for the .defendants was ſtopped by the 


Court. Wes” 


Lord CAANCELLOR: 


I have had-ſo much time to ſtudy this cauſe, and to guard my- 
ſelf againſt the deluſiens of the very able and eloquent arguments 
have heard, that I have made up my mind, and am ſatisfied 
upon the caſe made by the bill, and the plaintiff's own ſhewing, 
firſt; that I cannot poſſibly give the relief prayed particularly 
by the bill; and next, that no caſe has been made, upon which 
under the prayer for general relief 1 can make any decree for the 
plaintiff, The bill prays, that the deed may be declared null 
and void as to the ulterior truſts after payment of the plaintiff's 
debts, and an account of the rents and profits received by the 
truſtees ; or. the alternative, that the truſtees may by direction 
of the Court be ordered to raiſe money by cutting timber, and 
by fale of ſuch detached and unimproveable parts of the eſtates, 
as ſhall be moſt favourable, and conduce moſt, to the intereſt of 
the plaintiff. It prays an account of ſome rents due from the 


.ceived by the truſtees, and likewiſe of the produce of certain 
perional things not compriſed in the truſt deed ; ſome of which 
Were fold, and ſome left at Chir Caſtle. The caſe ſtated by 
the bill is very ſhore. It Rates diſtinctly this; that Mr. Myd- 
deten was obliged to raiſe money by mortgage and otherwiſe; 
that in 1787 ke found himſelf embarraſſed, to what extent he 
did not know, except from the repreſentations of others. It 
ſtates, that he was induced 'to believe, he coyld not extricate 
Aumſelf from the prefſure of his debts without che aid of his 
W | 1 ſon, 
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tenants previouſly to the deed, and ſuppoſed to have been re- 
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ſon, tenant in tail of the leſſer eſtate 3 that relying upon fu 
repreſentations he was induced to conſent, that a recovery ſhould 
be ſuffered for the purpoſe of conveying that eſtate, together with 


the unſettled eſtate, to truſtees upon truſls, the principal of which 
was the payment of his debts; that deeds were prepared, the 


tenor of which is ſet forth in the bill; which deeds under the 


apprehenſion I have ſtated, repeated in the bill, that he could 
not pay his debts unleſs by the aſſiſtance of his ſon, he did exe. 
cute. It then ſtates, that they took poſſeſſion of the eſtates, and 
of ſome perſonal articles not compriſed in the deed, and have 
received the rents and profits due at. the execution, and accrued 
ſince; then there is the common ſuggeſtion, that they refuſe to 
account for the rents and profits, and ſecondly for the thing, 


ought to be declared null and void, having been executed with- 


cout conſideration, and upon a miſapprehenſion and miſrepreſen. 


tation of the plaintiff s real fituation. The prayer does not 
adopt the concluſion contained in this charge ; which is the 
only one, that could reſult from the premiſes, if eſtabliſhed by 


evidence. There is another charge, that the clauſe impowering 


the truſtees to apply the rents towards reducing the debts, was 
inſerted without any previous communication with the plain. 
tiff as to the nature thereof, I went through the bill; becauſe 
when I obſerved, that the argument imputing fraud had taken 
a flight beyond the reach of the bill, I was anſwered by the 
charge I have read; and I was aſked, whether miſrepreſenta- 
tion is not fraud. Standing, as it does in this bill, miſrepreſen- 
tation connected with miſapprehenſion, and applied to no one 
perſon, the allegation is totally vague; and calls for no anſwer. 
Being ſtated generally, without imputing it to the defendant 
Mpdaleton, or any agent employed by him, or any other perſon, 
without ſtating it in the leaſt to proceed from the truſtees, I do 
not take it to be that charge of fraud, or even ſomething ſhort 
of fraud, upon which this Court would ever think it poſſible to 
ground a decree; and if upon ſuch a bill as this I had made 2 
declaration, that the deed ought to be. ſet aſide for fraud, it 
would be inapplicable to the frame of the bill, and without any 
thing to warrant it upon the record. The other allegation, that 
the clauſe for applying the rents towards reduction of the 
debts was inſerted withour previous communication with the 


plaintiff as to the nature thereof, was not inſiſted upon in the 


argument by Mr, Fonblangque ; becauſe he was juſt at that PO 
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zn the point of his argument, in which he laid fireſs upon the 
ſon's having inliſted upon che condition, that the rents ſhould 
be applied as A finking fund, and refuſed his concurrence, un- 
leſs that was granted. Therefore that allegation 18 directly con- 
trackcted both by the evidence and the argument for the plaintiff; 
and it is of no moment, whether the ſinking fund is taken with 
great latitude to comprehend all the ſurplus rents and profits, 
or is confined to a definite fum, That there was to be a ſinking 
fund was a term in the arrangement brought forward by the 
ſon: of the nature of it the father was fully apprized, whatever 
the extent of it afterwards was to be. This view of the bill leads 


though in the warmth of the debate fraud was applied to the 
truſtees, who had nothing to do with the parties, except in one 
inſtance, which 1 ſhall mention, in which one of the truſtees 
named on the part of the father had taken the trouble in the 
leiſure the vacation gave him, of reviſing the deed, and making 


father, the truſtees were as ignorant of it as any perſon of this 
audience, who now for the firſt time hears of Mr. Mydaleton and 
his ſon. Notwithſtanding the caſe has been by the warmth' of 


of the truſtees is implicated. Flay no ſtreſs upon their character. 


ſhould'not avail him. But if inſtead of names, towards which 
I bear a perſonal reſpect, they had been names totally unknown 
to me; or to put a ſtronger caſe; names of perſons, of whom 
from former prejudices I entertained a bad opinion, I ſhould 
have been equal and fair in my judgment; for nothing of the 
character of the truſtees affects it in the leaſt degree. Great part 
ok the evidence is written ; the reſt conſiſts of the depoſitions of 
the ſteward; and it is incumbent on me to ſay, ſince character 
has been mentioned, that there is nothing in his conduct, that is 
inconſiſtent with the affection and regard, which an honeſt 
Welchman may be ſuppoſed to feel for the family, in which he 
had long lived? as far as appears in this cauſe, a more pains- 
taking, careful man, anxious for the welfare of his maſter, the 
konour of the family, 'the preſervation of the eſtate and caſtle, 
Alligent, attentive, humble and unaſſuming, has never appeared; 
andthe plantif treats him in all his letters with confidence, 
des, and affection. From all his evidence it appears, 10 


only to one ebſeryation, that there is no pretence for fraud; 


ſome alterations in the margin: but as to making any repreſen- 
tations, or holding out any thing as an inducement to the 


imagination preſſed as a caſe of fraud; in which the character 


It is very fit, that in a Court of juſtice the name of the party 
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Deuts ir Chancery: 


che plaintiff at an advanced age, paſt fixty, a time, wie 
moſt men begin too late to repent their paſt extravagance, found 
himſelf poſſeſſed of a large eſtate; but abſolutely without either 


money or credit. I ſtate this upon full evidence as to the mean, 


he took. to raiſe money. Annuities in 1784, 1785, and 1786 
increaſing, and even down to June 1787, upon the very wor. 
terms, much worſe than thoſe of the moſt unfortunate diſſipated 


young heir, who has fallen into the worſt neſt of hornets, with 


which this town is infeſted, had been the only reſource, he had 
to obtain money; for he had uſed no other; and it goes on 
from the eaſy mode of getting the money, the appetite and 
temptation increaſing, beyond the pitch of ruin, in which in 
Courts of juſtice you too often ſee young heirs plunged. In 
i785 the fon came of age. That event in antient and opulent 
families generally leads to forme new arrangement of affairs, 
With that intention, and manifeſtiy with that intention only, 
the recovery was ſuffered ; the uſes to be afterwards modelled: 
thoſe declared immediately were uſes, that were to leave the in- 
tereſts of the father exactiy as they were before: but the ſon's 
intereſt was conſiderably. affected becauſe inſtead of a veſted 
eſtate tail he had no eſtate at all. I do not blame it; for it was 
prudent. His father could not aſſiſt him. It was taking away 
the means of giving 4 ſecurity by ereating a baſe fee upon his 
eſtate tail. That became impoſſible. - But when I fay I do not 
blame it, I muſt, when told there was a bargain between the 


conſideration of value, taking from the ſon a part of his intereſt, 
and reducing his intereſt, as che means. of ſupplying himſelf with 
money very eonſiderably. It appears from Zovert's evidence and 
the letters, that the ſon's majority was looked. to as the time for 
ſettling all the affairs of the family, The father was anxious for 
a ſettlement ; and particularly to. obtain his ſon's concurrence. 


* 


That was ſet out to have been. the principal point to him, not 


merely in the conſideration of the caſe, he might derive from ob- 
taining relief for himſelf and a ſecurity for the future conduct of 
his ſon, but upon the plan he had in view: for extricating and 
difigcumbering the family from. that great load of debt. The 
Preparations appear to have engaged him during this period; and 
they led him to a much more careful examination of his affairs, 


than be had been in the habit of giving them. I take it for 


granted, he had that . unfortunate; indolence of a man of rank 


and opulence, chat prevented; him from, ſettling his n, 
8 4 | | 5 an | 
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4nd looking into his om afire: but that indelence, if it had 
prevailed, then abated: and he was engaged in calculating the 
value of has eſtates, and collecting the particulars of his d ebts. 
It appears in this part of the tranſaction, . that the ſon had place fl 
2 confidence in Mr. Ayimer. Who he was, 1 do not know. 


There is no evidence among the papers permitted tp be read by 


conſent as to the origin of that connexion. I ſuppoſe he was 


an attorney. A plan was propoſed by Ayimer on the part of the 
ſon; which was, that they ſhould divide the ſtake; the fon 
agreeing to take the ſettled eſtate cum onere, annuines and all; 


the debts; and to help himſelf, as he could, out of that eſtate, 


and the father to keep the unſettled eſtate relie ved as to part of 
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and to do with it as he pleaſed. Mr, Mydaleton revolted at that 


plan; and with great reaſon; for with the idea of preſerving the 


eſtate of the family, and continuing it's conſequence, there could 


not be a more dangerous and more fatal propoſal. The ſon would 
have had a large nominal eſtate yielding a ſmall income: the 
father would have had the unſettled eſtate with about one half 
of the debts, without being tied up to any thing; without any provi- 
ſion for payment of any debt; and if the father had continued his 
courſe of extrayagance, and the ſon had fallen into that courſe, 
to which his age, rank, family, and fituation, and the tempta- 
tions, to Which young men are liable, would neceſſarily have 
expoſed him, both muſt have been abſolutely. ruined. But 
turning it in another manner, if it was matter of bargain, the 
ſon was deceived and ill treated by Aylmer; and as to the ſon, the 
bargain would have been of that ſort, againſt which this Court 


would have relieved ; for he ſubmits to take that eſtate, which! 


he had a right to have exonerated, charged with the annuities 


and a fixed load of debt infinitely more in yalue, three times 


more, than the fair purchaſe of his father's life eſtate, but five 
times more, than his father could have got for his life eſtate. 
The ſon therefore would have been the party injured; and the 
father would have gained greatly at the expence of his ſon : but 
the ruin of the family in all probability would not have been 
Nery remote. The letter read for the plaintiff dated 294% March 
1787 is very material; and fully proves the ſentiments and views 


That aftuated Mr. Myddleten,- and that, I muſt in juſtice to him 


believe, continued his Mews and ſentiments to the cloſe of this 


kranfackion, It is written by bim to Loweft. He ſays, he can- 
not get his Jon to give him ſatisfaction about his intentions; and 
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does not think, he intends behaving as à ſon to lis father 
he has got things almoſt ready to lay before counſel, w 
preferred to bonds of arbitration,” unleſs his fon will no: 
that Mr. Ayimer does not approve of che manner; the ſon goes on: 
that his laſt letter was dated at Leicgfer; chat he will ſoon be:; 
Neumariet; and then concludes'* Ol the poor fate of Chir Caſtle.” 
It is impoſſible not to ſee his view. His ſon was at Ic: . 


- tha 
hich is 


agree. 


That preſſed upon his mind; and made him with, that his ſon 


would concur with his juſt views; that there might be a pro. 
pet of the family*s being ſaved from the effects of his own for. 
mer extravagance and the probable extravagance of his ſon. It 
was a ſituation, in which they were to make mutual ſacrifices to 
each other; and the plan, he mentions, was to effectuate theſe 
wiſe, juſt; and honourable, purpoſes. Soon after the fon lays 
aide Aylmer; and then the ſecond letter is written to Lovett, 
dated 130 April 1787: * Tam happy to inform you, my ſon 
came te town on Monday. We have had no talk yet upon 
« buſineſs: but I hope, he means what will be a comfort to my- 
« ſelf, and hereafter an Honour to him. have got things ready, 
if he is willing to join with me; and I rather think he 


« will Sr.“ From that time we hear no more of Aylmer ; nor 


of any reluctance upon the part of the fon to enter into the 
views of his father; nor of any plan, by which he might be 


enabled to make a figure at the Pichely Hunt, or at Newmark: 


but he comes, and puts himſelf into the hands of his father's 
agents; enters into communication with Lovett; ſets up no 
hoſtile intereſt to his father: he ſtates a term, the father agrees 


to; and though it is ſaid, the fon defired there ſhould be a 
finking fund for the debts, and made that the condition of his 
concurrence, there was no reluctance in the father to that, after 
it was clearly intimated" to him, chat it was a term thought pro- 


per by his ſon. If he ever was averſe from it, he ceaſed to be ſo- 


It would be very unnatural, when the ſon became prudent, if 


the objection had come from the father. But no ſcruple or ob- 


jection was made upon it ut a ſtatement of the affairs of the 


family was made by Mr. Sbepbeard and Lovett to be laid before 
two gentlemen of ſuch character, that no one could have re- 


commended two more fit. Mr. "Atherton 1d not know: but 
from what l have heard, there could not be a more proper per- 
ſon: but Mr. Phipps: 


I knew with all the intimacy of private 
OP, tiend- 
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{families of the firſt conſequence-in-this country have been ſaved 1 
from ruin by the exertions- of his profeſſional ſkill, diligence, 8 
and integrity. Theſe gentlemen are ſuppoſed to have acted on Lord 
one fide for dhe father, on che other for the ſon: but I am ſure W 
they would not have fuffered tbemſelves, as they ought not, to 
be ſet up as advocates; for each: but they were to meet together, 
and conſider, What was beſt for the general intereſt of the fami- 
The caſe ſtates for their conſideration a plan to be formed, 
by which che eſtate might be ſaved. It was ſtated as the earneſt 
wiſh of both, that it might be kept entire; and under that eon- 
ſideration that the beſt meaſures might be taken for che diſcharge 
of the debts. They gave a ſhort opinion upon that, that the 
whole eſtate hould be conſolidated into one fund, and by con- 
currence of bath parties conveyed to truſtees, in whom ample 
powers ſhould be veſted. In conſequence of the directions given 
theſe deeds were prepared, not by the ſon, but by the father's 
men of buſineſs.” They took up ſome time in preparing. In 
the vacation, the time for execution preſſing, for a reaſon, I ſhall 
mention preſently, the ſon carried the deed to Mr. Atherton, who 
did reviſe it. Mr. Phipps was not at home; and therefore he 
did not. The next perſon to whom it was carried, was Lord 
Kenyon, à truſtee named on rhe part of the father. Lord Ker- 
yon aware, that it was a truſt for execution, and not merely 
nominal, read it over in che leiſure, he then had; and made 
ſome correctionus in the margin. The deeds were then ex- 
ecuted. Some obſervation was made upon the expedition, 
with which the fon undertook to have them executed. 
There is the plaineſt and moſt honourable reaſon for it. 
He had no ether motive than the accomodation of his fa- 
ther; for it appears from his father's letter, that he was 
anxious to have the deeds prepared; that the delay was death 
to him. He took up 4600 J. upon annuity a little before. He 
did not know where to get more money; and the moment the 
ſeal was put to the deed, 1000 J. was advanced by Mr. Pulteney ; 
and another ſum a little after. The preſſure was that of the 
father; and there is ne pretence to call it ſurpriſe or hurry upon 
bim. "After this the bim takes no notice of the conduct of the 
-rult by a large fun appearing to be raiſed. The redemption of 
de annuities took place ſoon after; and made a great change 
«an the circumſtances" of the family. No diſſatisfaction was ex- 
OC ESTs! of; 10 no preſſed, 
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1594. preſſed,” vill this bill was filed, It ſtates theſe grounds of reer. 

MT. want of conſideration, miſapprehenſion, miirepreſentation. The; 

are the heads ſuggeſted by the bill. In the argument they 

Lord were extended to inadequacy cf the bargain; and the reſt w,, 
Faxro®. worked up to a direct charge of fraud. If the caſe was made 
out, if the evidence went to ſupport the caſe attempted to be 

made by the bill, it is impoſhble upon ſuch a caſe fo ſtated, 

that a Court of Equity could give the relief prayed by the bill, 

and as it is framed, it is impoſſible this Court can give that re. 
lief, which ſuch a caſe would entitle the party to claim. The 
relief prayed is not to ſet aſide the deed as null and void; but 

to declare, that all the truſts are void after that for payment of 
the debts; leaving all thoſe parts to ſtand, and obtain their full 
effect ſo far as the payment of the debts goes. That ſpecies of 
relief it is totally incompetent to the Court to give. The deed 
may be ſet aſide in foto. Any bargain, the parties enter into 
with each other, may be declared null, and ſet aſide, upon 
grounds of undue practice or influence exerted; miſtake, 1 do 
3 | not ſay, want of conſideration ; for a bargain without conſide- 
| ration is a contradiction in terms, and cannot exiſt. Theſe 
grounds would entitle the Court to ſet it aſide in toto: but I can- 
not make a new bargain for the parties; or force them into a 
new agreement upon thoſe things, which are matter of abſolute 
will, and depending totally upon the conſent and temper of the 
parties. I cannot make a new family ſettlement. No judge is 
competent to ſuch an act. That is not mere matter of intereſt. 

I may reduce the inequality of a bargain, the exceſs of price; or 
modify hard times of payment: but I cannot interfere, where 

it does not depend upon mere calculation, but the niceſt feelings 

of the mind are concerned. They are conſiderations of a more 
delicate nature than calculations of intereſt. Each of the par- 
ties is rei ſuc arbiter et moderator. The only poſſible effect of 
the judgment of the Court, that it is improper, is to reſcind 
it. This Court, if it was to go farther, and to ſubſtitute 
other terms, would make itſelf the moderator of the private 
affairs of all the families of England. I cannot ſay to the 
father or the ſon, you ought to make theſe conceſſions. 
I cannot ſay, the father ought to tie up the ſon to a life eſtate, 
The anſwer to all that, is the temper of the parties and their diſ- 
poſition at the time. If upon one part the father was diſpoſed 
to wiſh for a decent, competent, and. honorable, retirement, 


and to put his ſon in poſſeſſion of the family ſeat and the . 
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eſtate; andl to achim up as the repreſentative of the family, and 
3 he changed his mind afterwards, could I ſay, that was a bar- 

a for me to moderate; that being done, it ought to have no 
force? But this could de; if any falſe repreſentation, impo- 
ſition, or fraud, was uſed, I might ſer aſide the bargain. The 
conſequence. 48. not, that a new agreement is to be made, to 
be introduced by this Court: but they muſt be reinſtated in 
their former ſituation. nee 1 nn iy the relief Per 


cularly ra 
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_ ſet it Kc aſi 14e nen the caſe deer! That 
4s impoſſible, ' as this bill is framed, To do that I muſt be ena- 
abled to reinſtate both parties. The conſequence is, I muſt re- 
delt in the [on his eftare tail in the ſettled eſtate. I might do that 
by declaring uſes, if they had not declared different uſes; which 
makes it impoſſible; and I muſt get at it ſome other way. But 1 
muſt do more: I am bound upon the circumſtances to exonerate 
the ſettled eftare from all the debts ; for in the deed recited, the 
marriage ſettlement of Mr. Mydalcton, there is a covenant to ex- 
onerate that eſtare from all debts, except 20,000-/., the portion for 
younger children. Therefore I muſt be obliged to turn all the 
_ «debts upon the unſettled eſtate in exoneration of the ſettled eſtate. 
Ho can I do that? The mortgagees are not parties to this bill. 
Suppoſe, they were made parties: I could not direct them to go 
upon the other eſtate, and relinquiſh their ſecurities upon the 
ſettled eſtate. | I have no juriſdiction to do it. They muſt either 
conſent to take their ſecurities upon the unſettled eſtate, or be 
paid off by it; for which it muſt be fold; and then I muſt re- 
velt in the ſon the eſtate tail in the ſettled eftate, which he had 


before, That cannot be done upon this bill; and I do not ap- 


prehend, it could be done under any other, if the mortgagees 
would not conſent, until after that long period of time, when 
taking things out of rheir order, to make confuſion more confoun- 
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ded I could have found means of doing what this deed has done 


Tegularly, properly, hengurably, and fairly. 


lathe argument the firſt * made is the want of conſide- 
ration alledged here. The conſequence of a want of conſidera- 
tion, that would make the deed your at law, is, that I have 
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-MySvis- 


- Slight conſi- 
deration by 

a parent for 

a child ſuffi- 


Caſes in Chantery. 

nothing to do wih it and muſt diſmiſs che; bill: but there is 55 
colour for that imagination, that there is a want of confide. 
ration, that would affect the deed at law not only as to the 
plaintiff, but as to any creditor of his. The ſon has certainly 
agreed to charge the ſettled eftate; and a recovery was ſufierey 
for that purpoſe. That is a conſideration on the part of the ſon, 
undonbtedly good, and fufficient not only to ſupport the ſettle. 
ment of that eſtate, but of all the other eſtates of the father. Much 
fighter conſiderations have been held by courts of law ſuffci. 
ent to ſupport ſuch a ſettlement even againſt the moſt favoured 
- caſe; that of a fair and honourable purchaſer. . In Roe on the d.. 
miſe of Hamerton v. Mitton, 2 Wilf. 356. the mother got nothing, 
and gave up nothing, I chooſe to ſtate the words of the Chief 
Fuſtice, in anſwer to the objection, that no real conſideration 
moved from the mother; as ſhe had ſtill her annuity charged 
upon part of the lands, which before was charged upon the whole. 
The applying to the mother ſhews, that Jobn Hamerton could 
not have made a ſettlement agreeable to the Lady's friend; 
« without the mother; and I am of opinion, that any conſidera- 
tion given by the mother would have made her a purchaſer 
« for her younger ſons, ——and. any conſideration moving 
from a parent to a child is good.” The confideration in this 
caſe is in value... The thing parted with, the intereſt conveyed, 
the charge undertaken, are of great and eſſential value; and 
would without doubt ſupport to the full extent all the effects 
of this ſettlement, if any attempt was made to queſtion it as 
void at law for want of conſideration. It is then ſaid, that 
debts of the father are left unprovided for. The ſtatement is 
not founded in fact. It is contrary to the evidence, that there 
was any intention to leave any debt unprovided for. It does 
happen, as it muſt in almoſt every caſe, that there are two or 
three debts to the amount of 3 or 4000 J. omitted and forgot; 
I ſuppoſe, becauſe the perſons, who prepared it, were not thoſe, 
who formerly conducted Mr. Myddlcton's affairs. As to the 
| 27,0001. the application under the ſettlement was moſt proper. lt 
expreſſes the purpoſe, that no particular debt was to be paid off 
by that ſum. The intention was to pay off annuities. The de- 
ſtination of that ſum was, as to much the greater part, to the an- 
Nuities ; as to the reſt to other debts, of which the plaintiff was 
to furniſh a ſchedule ; which he afterwards did. It is then ſaid, 
the terms of the bargain were unequal. I am not called upon to 
try this'as a bargain of mere intereſt. I am not to weigh the 
TY R queſtion 
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queſtion of intereſt, as 1 would between Mr. N. yadicton and any 
ſtranger; berween him and the other perſons, with whom he 
had been dealing in the other tranſactions of his life: but if I 
am to anſwer What he gained by it, I anſwer, the conſumma- 
tion of all che honourable wiſhes he at that time entertained ; 
chat, for which others have toiled and ſpent the whole labour 
of their lives, the proſpeRt of eſtabliſhing an antient family, that 
he had riſked by his imprudent-conduct; a ſhelter againſt his 
own remorſe for the miſchief he might have done his family, 
if this arrangement had not taken place. Am I to do him the 
injuſtice to ſuppoſe, theſe motives - ceaſed, as ſoon as ever he 
had got a ſecurity for the payment of his debts? I have no rea- 
ſon to ſuppoſe, that Mr. Mydalaton is not poſſeſſed of great 
goodneſs, + It does not bear hard upon his character, that he 
had fallen into that courſe of diſſipation, that is apt to pull down 
families inſtead of rarhng them. I give him great applauſe for 
the reſolation he formed. Suppoſe he had thought fit to 
give up the whole eftate to his ſon: I am not to be told at my 
years, that at ſuch a time of life a competent and honourable 
retirement is a misfortune ; and that his proviſion was not com- 
petent. If he had made over all to his ſon, and permitted him 
to reſide at Chir Caſtle, could I judge of that as a mere bargain 
of intereſt? Is the ſituation of the plaintiff ſtated to be harſh 
and dependent upon his truſtees? He ſtands exactly in the 
ſituation, in which experience of lefs date than mine fhews, 
that many perſons have ſtood, who have been obliged, as it is 
vulgarly ſaid, to put their eſtates to nurſe. They have put 
themſelves under the management of truſtees ; and particularly 
in making their allowance precarious, and dependent upon the 
truſtees. Many honourable perſons, and of a rank, with whom 
it could be no diſgrace to Mr. Myddlecton to ſtand, have ſtood in 


that ſituation with much more conſequence, honour, and weight 


inthe world, than when in the high tide of their extravagance 
they were diffipating: their fortunes. I degrade the cauſe by 


treating it upon-the terms of a give-and-take bargain between 
them; and rob the plaatft of the honour due to the motives, 


by which-he Was actuated. It would have been folly in the ex- 


creme for Mr. Mydalcton himſelf in his better adviſed moments ; 
to have taken to himſelf a certain income. 1 alked, if eyer 


there was an inſtance of any deed in the caſe of a man in that 
Rate of debauch by granting annuities, (for it is like dram drink- 
aus; ie krise, and inflames, and deadens,) by which a certain 


4 income 
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mcome was given. 1 believe in prudent management no man 


in that ſituation is left with a certain income, it is certain, that 


in the habit of granting annuities, when put into the fituation 
of having his eſtate managed by truſtees, was ever left with 2 
certain income. The purpoſe would be totally defeated. The 
old habit would return. The temptation from the eaſy mode of 
getting the money is wonderfully adminiſtred; and if a perſon 


muſt in a ſhort time be very much reduced; and the Whole 
purpoſe as to the individual will be defeated. It was then ob. 


jected, that no proviſion was made for a third marriage. 1 ſup- 


poſe, a third marriage was not in the contemplation of any of 
the parties. It has taken place. It is not for me to blame it: 
but it was not provided for; and I can no more relieve in that 
Caſe than in not an uncommon caſe of a firſt Marriage early in 
life, and a ſettlement without any proviſion for a ſecond mar. 
riage, or the jointure of a ſecond wife. It is an unfortunate ſitu- 


ation, if the firſt wife dies early : but it would be a ſtrange 
objeclion to the deed, that it ſhould be affected by a caſe, 
certainly not in the contemplation of the parties at the ume. 


The laſt objection is, that the remainder ſubject to their joint 
power of appointment is given to the fon. If there is a tempta- 
tion for them to join in a ſale of part by the offer of a large ſum 
for a particular part, that is allowed; and ſubject to that the 
ſon takes in ſucceſſion; this being always ſecured, that neither 
of them ſeparately or jointly ſhall tranſgreſs the purpoſes of the 
truſt ; but the eſtate ſhall, in a certain time, be diſcharged from 
the debt of 100, oo l. But I am not called upon to decide to 
that extent. It is ſufficient, that I am ſatisfied Mr. Mydalcton 
underſtood what he was about; that he was not deceived to the 
extent of this ſettlement. No perſon cheated him. They were 
his own attornies, friends, and truſtees; who had the inſpection 
and preparation of every thing; and when I find a ſettlement ſo 
made, I am not to ſay, he has been over liberal to his ſon. Be 
it ſo: fic voluit. I do not know, that he could have cone a 
wiſer thing than if, after he -had put his ſon into a ſtate of ſhort 
allowance for a conſiderable time in order to clear the eſtate, he 
had thought it right to give it to him entirely. There is no ar- 
gument except as to the third marriage; to which | anſwer, 
that does not affect the validity of the ſettlement. There are 
many reaſons, that may make a man ſorry for what he has 
done. Bur he provided for the ſecond wife and the children 


of the ſecond marriage; not at that time imagining it 27 8 
| t 
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1: is not marter of proof, it ne had the means of apprehenſion Ker. 


before him. Therefore it comes properly to the charge of mi: 
repreſentation. It is not only not proved, as it ought to be, for 
| cannot preſume it; but the direct contrary is proved in the 
moſt diſtinct, ftrong, and evident, manner by Zoyert's evidence; 
that he knew his fituation, and his affairs; that he felt for his 
ituation ; and "his feelings became it. He uſed every induſtry 
to procure an accurate' ſtate of his affairs from thoſe, who were 
moſt capable of informing him; and the ſuppoſed miſrepreſenta- 
tion is, that he was led to belleve, he could not pay his debts 
out of his own eſtate ; and that it was neceſſary for his ſon to 
concur for that purpoſe. No perſon would have dared to impoſe 
ſo groſoly upon him as to tell him, he could not {ell an eſtate of 
70001, à year, or Which he was tenant in fee. Would any one 
have preſumed to tell him, he could not pay thoſe debts by ſel- 
ling part of that eſtate? No man would have been ideot enough 
to repreſent, that it was neceſſary for paying his debts, that 
his ſon ſhould Join,” But it is true, it was neceſſary for the 
purpoſes he meant; purpoſes of the heart, not of the under- 
ſtanding ;* purpoſes, it would be the pride of a man to be able to 
ſay at that time of life, he had completed ; chat he had put his 
affairs in ſuch a way, that his ſon would be owner of a great 
eſtate; the debts paid, and a magnificent caſtle, and in a high 
fituation/in the world. For the purpoſes of that arrangement it 
was truly reprefented to him, he felt and knew it, that it was 
not ſufficient, chat his will alone ſthonld operate; but the con- 


currence of his ſon Was neceffary, Wich what -anziety he ob- 


ſerves themotions of his fon! How he watches him when en- 
gaged wien er! What happineſs he feels, when the ſon 
comes with duty and propriety, throws himſelf into his father 8 
arms, and deſires to be guided by his attorney and counſel; 
whom the father, having ſo many money tranſactions, muſt have 
well known; whom the ſon could not have known. Truſtees 
were named on the part of the father. Every thing i is reverſed 
in this caſe! * The bill is perfectly novel. I recollect caſes, where 
Young men have complained of reſtraint ; that the ſon being 


tull of affeQion and duty, the father taking advantage of that. 


 Gipolition, or Perhaps Tome accomodation of money, had im- 
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_ extravagance is upon the other fide: the frugality upon th 


G * . 
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poſed upon the ſon by making him re-ſettle the eſtate. Suck 
caſes may have occurred: they are the reverſe of this cafe. The 
| at of 
the young man. The father complains, that he has been deluded 
to make a ſettlement for the payment of the debts, and the prefer. 
vation of the family; and upon being permitted to employ his 


dun peoples. among whom are names, that one would not ſuf. 


peR to be affected by ſuch a word as. fraud. Suppoſe, the plain 
tiff 's {uation was- miſrepreſented to him, as tated: he muſt 
have had but one degree of intelle beyond that ſituation, that 
would have made him an object of the proteQion of this Court, 


„ 1 "= 


if he had been ſo groſely deceived. But Aylmer's propoſal 


brought it home to his mind. He then underſtood it. There. 
fore | am of opinion, that the relief prayed is completely incom. 
petent. No ſuch relief could be granted by this Court as to 
let the deed ſtand pro tanto, and to ſet it aſide as to the remain. 
der; and I think, as the bill ſtands, or upon any bill, I can- 
not declare it void; but I am alſo of opinion, that it was 
made upon proper conſideration, and ought to and, and have 


. 


I am then aſked to interfere with che truſtees in their manage- 
ment, I have no power. to interfere with truſtees, and give 
them directions as to what they are to do, in ſuch a truſt as 
this. If I was to take upon myſelf to form a judgment as to the 
detached; and unimproveable parts of the eſtate, I ſhould be very 
raſh. Lovett ſays, it would be diſgraceful to the family to ſell 
any part. It is objected, that this truſtas to go to the repreſenta- 
tives of the truſtees, . It is not to go to their repreſentatives ; for 
it is provided, that there ſhall he a new nomination of trultces, 
as vacancies may happen. I could ſtill leſs direct them when to 
cut timber. This is an executive truſt, and it is very fit the 
truſtees ſhould be left at liberty to cut timber according to their 
judgment, unleſs there is imputation of miſbehaviour. I ſhould 
have no difficulty in ſaying, it would be a wiſe thing to cut 
timber according to the prayer: but the proof is, that there is no 
more timber upon the eſtate, than is neceſſary for repairs. 
There are only the old oaks. at the Caſtle, that could be cut 
without waſte, I ſuppoſe I am not deſired to direct them to be 
cut. As to another part of the prayer, the account prayed of the 
rents received, that had accrued prior to the exiſtence of the 
cruſt, and the money received by {ale of the ſtock at Chirk 1 | 


= 


1 296 
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6 . 
Ls 4&4 - k | * © 2 
"Tales in Chan 
| | - 


the ſtock under the plaintiff's authority; He was therefore ac- 
countable to the plaimtiff; and there was no occaſion to file this 
bill againft the truſtees; for that would admit, that their ſettle- 
ment with Lover? would diſcharge him, who was accountable 
to the plaintiff for the rents received and the articles fold under 
his authority. | Lover? was continued ſteward by. the truſtees; 
and received the current rents under their authority. Another 
part of the prayer is for an account of the rents and profits re- 


ceived by the truſtees, and the · application. As againſt any truſ- 


tees, and in moſt cafes, chat would be matter of courſe; but as 
there is no one charge of miſ-management, as no difficulty is 
ſuggeſted as to accounting, but che common ſuggeſtion is ſtated 
by the anfwer, that the accounts were regularly made up, and 
lie for examination, I do not think myſelf juſtified in retaining 
the bill merely to carry on the account of the application of rents 
and profits, to which in any other caſe à perſan would be en- 
titled of courſe. 1 diſmiſs the bill with coſts as far as it ſegks 
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to ſer alice the deed, to control the management of the truſt, an 4 


account againſt the truſtees of the rents previous to the truſt re- 
ceived, and of the things fold, by Lovelt. This goes to the 
whole prayer but without prejudice to any bill to be filed for 
the purpoſe ſotzly of an account of the receipts and payments of 
the truſtees; If it is thought prudent to have the accounts taken 


! 


in the maſter's office, and to load the eſtate with all that ex- 
pence, I cannot refuſe it: but it muſt be upon a bill not coupled 
with all this extraneous matter. EF 113583 A390 %: 


n 


It bas been emphatically preſſed by Mr. Hargrave, that this 
matter igt be much berter arranged than by a Court of juſ- 
tice, It was preſſed as a ſubject, upon which the Court might 
anterpoſe- hy way of recommendation. I cannot recommend, 
where 1 can mae no decree. Sitting Here as a Judge in 2 Court 


of Equity I ata bauitid ta decide upon rhe caſe brought before me: 


but in any ether plage, and abſtracted from the character, in 


which [ no fit, there is no doubt, it muſt be the wiſh of every 
Honourable mind to comply with the propoſal ; and I have no 
doubt, that in the proper court and before the proper tribunal 
that application will have all pollible effect. It is the particular 
advantage ch a traſt, that by the voluntary act of the par- 
wes a ſpecies of juriſdiction to decide upon ſuch nice matters of 
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Myyvr n- mit 7 3 m ust e not per. 


, F 7 i 1 8 42 9 
Lord i . : « A 1. — — 2 . 9 
Kun vox. 


The plaintiff's, contact chen mentioning the payment of 1000 / 


| . per annum to che ſon, the Lord Chancellor ſaid, it is clear, by 


e . terms f the deed che truſtees have @ Tight to pay it to 
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Teſtatriæ D ＋ E 8 NA T R 1X having a mortgage far 40001. upon the 
* 6 a eſtate, of which her brother the defendant was tcnant for 


an eſtate, of 


tr * | life, and having alſo his bond for 1 200. arrears of intereſt upon 
— that mortgage, diſpoſed i in this manner : © I give to my brother 
65 pe 00 Llogd che arrears of my mortgage upon his eſtate; likewiſe a 


| : bond for ſome 6 bond from him in my poſſeſſion to be deliyered to him.“ 


arrears of 
intereſt, be- The queſtion was, Whether theſe words N che principal 


hed 
er money due on the mortgage. 


| rears of her | Wk IP | | 
mortgage on 12 360A ora tgy erer 
his eltate; - Zi CHANCELLOR. n 
likewiſe a | 
g um : It i 18 rather hard upon this IN to raiſe 2 gend on her 
2 . will. She could not have ſpoken more clearly. The arrears of a 
the princi 


morigage mortgage does not mean the mortgage itſelf, but what may be 

. rn ag then due for intereſt ; in a will, what may be due att he death. No 
| definite ſum was in her contemplation. The obvious intention 
was to relieve her brother from a debt due from him not to 

convey to him the mortgage of the eſtate. There are no words 

for that; unleſs by a monſtrous abuſe of grammar you take the 

mortgage by itſelf and leave out che words that govern it. 
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HE Maſter having made a final report of coſts, &c, and 
T* nothing remaining to be done but to make application 
of the fund, a. motion was made as of courſe, that | ſervice 
upon the clerks in Court of the defendants ſhould be good ſer- 


vice, in order to confirm the report. The Re Fier doubted, 


whether it muſt not be on 1 pecial motion, a8 Rees were only 
five defendants; and not fix, in which caſe it was faid, it would 
be of courſe. The "Attorney General therefore moved it on af- 
fidayits, that ſore of che defendants lived in the Faſt” Indies, 
ſome 1 in the 4 N, and others 1 in different parts of chis country. 
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Lam Nite FOR Sir vb Fohteſeus' 8 wens was 
no preciſe number fixed: but that to entitle the party to this 
motion there mould be ſeven or ' eight. The diſtance at which 
the parties Rye and not their number, ſeems to give the right. 
The difficult) Ras been on motious to confirm a purchaſer; for 
chen the parties iatereſtec in the eſtate ought to have full and 
clear notice. There is leſs difficulty 0 an ny ag . 
vey = athidavits take'the Saher.“ 78 33 
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1 J 2 ½ 234, 24h, 1794. 


Y 8 of; 1777. previous. to che marriage of Se . 
Dake of Chandos with Aang Eliza Elleſion the Duke cove- 
— that he would within fix and after the marriage 


After final 
report of 
coſts, &c. no- 
thing remain- 
ing but ap- 


plication of 


the fand, 
ordered, 

that ſervice 
on the clerks 
in court of 
the defend- 
ants (ſhould 
be good ſer- 
vice, in order 
to confirm 
the report, 
on motion 
and aftidavits, 
that ſome 
lived in the 
Baſt and Wt 
Indies, and 
others in dif- 
ferent parts 
of this coug- 
try, though 
there were 
only 5 de- 
fendants 


The rules as 
to revoca- 

tions of wills 
are the ſame 


in law and equity. 
As to eule eſtates of the huſband fabjeat to certain uſes and truſts/on the firſt and other ſons in tail 


_ remainder to the huſband in fee: the huſband confirming the articles deviſed the ſame ellates in caſe 
e die withour fue male, or on failure of iſſue male in the life of his wife ; and by a ſubſequent 


ment in 


veyed, and ſome of the W 1912 — with che will and the 1 . 


the ſettled eſtates. 223 7: 


If lands dey 2 
pro tanto only, RE eke Tl * 


Evidence to prove the intention of the parties to a ſettlement refuſed. 
50 


x Vor. II. 


me performance of the Articles conveyed to truſtees and their heirs (after certain uſes and truſts) 
to the uſe of the firſt and other ſons in tail male; remainder to himſelf in fee: the whole fee being con- 


the will 1s revoked as to 
SOS At , , —— omar 
As 7s a mortgage, r payment of Aebts, it is a revocation 
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tioned) and in the county of Derby, and alſo the manor of Villir, 


ſo as that the Duke ſhould be ſeiſed thereof for a good leg] 
eſtate of inheritance in fee fimple or a cuſtomary eſtate of 
inheritance to the intent, that in caſe the Dutcheſs ſhoul 
ſurvive him, ſhe might become entitled to dower out of the 
frecholds and to her cuſtomary eſtate or free bench out of th; 
cuſtomay eſtates or copy holds; and alſo that the Duke ſhould 


within 12 months, after the marriage and after ſuch conveyan. 
ces convey and ſettle all ſaid manors, lands, tenements, heredi. 
raments, and -premiſes, the freehold, copyhold and cuſtomary, 
eſtates of the Duke in the counties of Middleſex and Soutbanpin 
and in Ireland before deſcribed (except ſuch parts, as were ſitu- 
ted in the pariſh of St. Andrew Holborn) and all the leaſchold 
eſtates of the Duke in the counties of Middlgcx and Seutbanjtn 
and Minchenden Houſe, with the gardens and pleaſure, and other, 
grounds occupied therewith, and all other lands of the Nuke in the 
, hamlet of Southgate, and all the meſſuages, lands, Ac. in the parih 
of Wellow in Wilts and Hants in jointure to the Dutcheſs dowager, 

and all other the lands, c. whether freehold, leaſehold, or 

copyhold, then in jointure to the Dutcheſs dowager, to the uſe 

of the Duke for life without impeachment of waſte ; remainder to 

truſtees to preſerve contingent remainders, remainder as to Min: 

chenden Houſe with the appurtenances to the uſe of the Durchels 

for life; and as to all the eſtates ſo to be ſettled except Minchenden 

| Houſe, Ge, after the deceaſe of the Duke, ſubje& to the dower 

and free bench of the Dutcheſs, and as to Minchenden Houſe, N. 

after the deceaſe of the ſurvivor, to truſtees for 1000 years to 

raiſe portions out of certain parts not leaſehold ; if but one child 

beſides an eldeſt or only ſon, 5cool., to be paid at ſuch time, 

and in ſuch manner, as another portion of 5000 J., which wi 

to be raiſed out of truſt funds, part of the fortune of the Dutch- 

eſs, after the deceaſe of the ſurvivor of the Duke and Dutcheſt, 

and was to be paid to an only younger child at ſuch age, as the 


Duke and Dutcheſs ſhould appoint; in default of appointment 


Caſes in Chancery. > 


2; 


1 rentainder to che right heirs of the Duke; with 


ner to the Dale to End part of the {rj eſtate, chat ſhould 
main after ſercling to the uſes aforeſaid fo much, as ſhould 


to 2000 L. per annum, his heirs, executors, or adminiſtrators, would 
make good the deficiency. The Duke alſo covenanted within 


which were mortgaged for 20,5004, It was alſo declared, that 
all the eſtates of the Duke in the county of Somerſet ſhould be 
veſted in _rrafſtees on traſt to fell fo much, as would diſcharge 
ll incumbrances affecting them, and to convey the reſidue to 


the uſe of the Duke, his heirs and aſſigns, to the intent * 


they might | be liable to the Dutcheſs' 1 wer, * 


The Duke by his i dared Fanny gth 1780 beufirmed the ar- 


ticles ; and charged all his real eſtates, which he had power to 


charge, and all his perſ onal, with his debts, funeral expenees, and le- 


gacies; and taking notice of his power under the articles as to the 


ſoever in poſſeſſion, reverſion, remainder, or expectaney, which 
he had any power to diſpoſe of, charged as aſoreſaid, and all 
his perſonal, to his wife for life; remainder to ſuch perſons, 
for ſuch uſes, ends, intents, and purpoſes, and ſubject to ſuch 
powers, proviſoes, declarations, and agreements, as ſhe ſhould 
by will atteſted by three witneſſes appoint ; in default of appoint- 
ment he deviſed all his ſaid real eſtates in truſt to convey and 


ſettle the ſame on his firſt and other ſons in tail mate ; remain- 


der to his daughter, or daughters, if more than one, as 
tenants in common in tail; remainder to his ſiſter Lady Caroline 
Legb for life; remainder to his nephew James Henry Leigh for 
life; remainder to his firſt and other ſons in tail, remainder to 


his PET as tenants in common in tail; remainder to his own 


right heirs ; ant he gave fuch part of his perſonal eſtate, which 
his wife ſhould not diſpoſe of as aforeſaid, to his younger child- 
ren, to be equally divided; if bat one; to that one; - payable at 
21, or Marriage of daughters; and if there ſhould be an only 
child, to el child, Al his teal eſtates ſertled or agreed to be 

| I * 


of marriage of a daughter; and ſubject thereto and to. 
and free bench, to the uſe. of the firſt and other ſons in 


mount to the clear yearly value of 2000 /.; and the Duke co- 
_-nanted, that in caſe'the dower, oc, ſhould not be equivalent 


tuo years after the marriage by fale or mortgage of his unſettled 
-ſtates to difincumber the ſettled eſtates in Middle/ex and Hants , 


Iriſh eſtate he deviſed all his real eſtate in /reland, that he had power | 
to diſpoſe of by the faid articles, arid all other his real eſtates, what- 


" 
_ 
# N „ 
— 3 30 
- 


1794. 
Ba vos 


v. 
Dotcheſs of 
CHAND2S. / 


5 4 20 


1794. 
— 
Baypces 


V. 
Dutcheſs of 
CHanDos. 


Caſes in Chancery; - 

ſettled before his marriage. he deviſed, in, caſe he ſhaud d 

without iſſile male, or il cue of failure of iſſue male in his vic, 
life, in truſt to convey and ſettle rhe fame upon his wife fo 
lite; reminder to bis daughters as tenants in common in fil 

with farther limitations fimilar to thoſe of the other eſtates, 1 
gave his daughter Anna Hlisa Brydges loool. at 21 or marriage 
to Lady Caraline Leigb go. co Fumes, Henry Leigh 5001. | 
213 and ſome! other legacies ; and appointed the Dutcher, gn. 
ecutrix; and by codicil executed. pn the 12 of 4ugy/? 1782, and 


atteſted by two witneſſes only, appointed her guardian of hi 
daughter. N Ni 1 ts Molino! emma! 


J ein Us ein 31 Aeon enen. „ 
By indentures of leaſe and releaſe aB and zoth of 034, 
1780 in conſſderation of the marriage of the Duke and Dutcher, 
and the fortune of the Dutcheſs... agreed; to be ſettled, and tg 
which the Duke became. entitled, and for ſecuring to thy 
Dutcheſs a yearly rent charge off 2080 & for her life for her join. 
ture from the death of the Duke, in caſe ſhe ſhould ſurvive him, 
in lieu, recompence, and ſatisfaction, . of her dower and fre- 
bench under the articles, and for conyeying and ſettling the 
freehold, copy hold or cuſtomary, and leaſchold, oftates therein. 
after granted, releaſed, coyenanted Fo. be ſurr ender ed, and bar. 


gained ſold and aſſigned, to the nies after declared, the Duke 
in purſuance and performance of  the-coyenants and agreements 


in the articles, which relate to charging his own eſtates with 
portions and ſettling thoſe eſtates on the iſſue male of the mar- 


riage, grantecl, releaſed, Ee. to truſtees; and their heirs all the 


ſaid eſtates from the deceaſe of the Duke, to truſtees for 1000 


eſtates comprated in theſe covenants both in E ngland and Ireland 


to the uſe of the Duke for life; remainder to the truſtees to preſerve 
contingent. remainders, remainder as to Minchenden Houſe with 
the appurtenances and all other the lands of the Duke in Southgate 


to the uſe of the [Dutcheſs for life, in caſe ſhe ſhould ſurvive the 


Duke; and as to all the ſaid. eſtates except Mincbenden Houſe, cc. 
and except the eſtates in, {rclang, to the uſe and intent, that 
the Dutcheſs, in caſe ſhe ſhould ſurvive the Duke, might from 
his deceaſe receive during her life one clear yearly rent of 20000 


in full fon her jointure and in bar of dower and thirds at com- 


mon lay, or by. cuſtom, or under the articles; and ſubject there- 
to to truſtees: for 500 years to ſecure the juinture; aud as to the 
eſtates charged with the rent charge and ſubject to that term 
from the determination of chat term, and as to all other the 


2 
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Ars to ſecure portions for younger children nearly as in the 1794. 


remainder to the uſe of the firſt and other ſons in tail Fre,, 


articles ; 
: inder to the uſe of the Duke, his heirs and aſſigns; w. 
male; rem 1 1 "4x Dutcheſs of 


with power to the Duke to fell any part of the rib eſtates above Can pos. 
the value of 2000 4 per annum. The Duke covenanted to ſurrender 
all his copyhold eſtates in Midzlz/ex for the ſame uſes and eſtates 
and ſubject to the ſame powers, Vc. as were declared concern- 
ing che freehold; and he aſſigned to truſtees and their exe- 
cutors various leaſehold eſtates in Midalgſes and all his leaſehold 
ſtates in the counties of Southampton and Wilts upon truſt to per- 
mit the Duke to receive the rents and profits for life ; remainder 
to the Dutcheſs for life towards payment of the rent charge; 
and from the death of the ſurvivor upon truſt to raiſe the por- 
tions; then upon truſt to permit the perſons for the time being 
entitled to the freehold eſtates to receive the rents of the leaſe- 
hold. The Duke alſo covenanted againſt all incumbrances 
except the jointure of the Dutcheſs dowager and ſome mortgages 
and annuities ſpeciſied; and to convey to truſtees and their heirs 
all his eſtates in the county of Somer/et on truſt to {ell the ſame 
entirely or in parcels ; and with the produce to pay the mort- 
gage of 20,500 l. on the Middleſex eſtate ; and to pay the remain- 
der of the money to the Duke, his executors, or adminiſtra- 
tors. According to that covenant all the Somer/ſet/hire eſtate was 
conveyed to truſtees. by leaſe and releaſe of 7b and 8:5 December | 
1780. Several parts this "eſtate were fold by the Duke him- 
ſelf, not by the truſtees. MN ra 


By indentures of the 24h and 5th of September 1785 reciting, 
that the Duke was ſeiſed in fee of the Keyn/bam eſtate (part of 
the Somerſetſbire eſtate) ſubject to a charge of 1 4,000 l, the Duke 
in order to ſecure to the Dutcheſs 12,000 J. arrears of the an- 
nual payment to her of 1500 J. conveyed that eſtate to the uſe 
of the Duke for the joint lives of him and the Dutcheſs; and if ſhe 
ſhould ſurvive, to the uſe: of her, her heirs and aſſigns for ever: 
if he ſhould ſurvive, then after her deceaſe to ſuch uſes, as ſhe 
hould - appoint ; in default of appointment, to the uſe of the 


Duke, his heirs and aſſigns. . 
By indentures of 1 1th. and 12th of May 1787 the Duke reci- 

ung, that hie was feiſed in fee ſimple, mortgaged the Stoke Nod. 
"cy cltate, part of the Somer/et/bire eſtate, to the truſtees of the 
Dutcheſs for 4493%-truſt money, part of her fortune; and 
Vox. II. —_— they 
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0e © thiey covenanted en payment to re-convey to him, his heirg zan 
r oh 1 
Bar dos =” 
| =Dutcheſs of : „ | 2 . | ws 2 2 ON 
Cuno. By indentares of the 7th and 8b of June 1787 the Duke for 
 ſatisfaRion of 3000 4, due to the Dutcheſs conveyed (inter alia) 
the Keynſbam eſtate ta truſtees for the joint lives of him and the 
Dutcheſa, upon truſt tu apply the rents and profits to ſuch perſons 
as ſhe ſhould appoint; and for want of appointment, and as to 
ſo much as ſhould be unappointed, to the Dutcheſs, not ſubject to 
the debts of the Duke. 3: Fs $85 11, 


The Duke died in 1789. A commiſſion of lunacy iſſued 
againſt the Dutcheſs. The bill was filed by Anne Eliza Brydges 
only child of the marriage and heir at law of the Duke; and 
the prayer was, that the deeds of October and December may be 
declared a revocation of the will as to all the eſtates compriſed 
in them; and that the eſtates unſold under the latter may be 

declared to have deſcended to the plaintiff as heir; that account, 
of the perſonal eſtate, Ar. of the Duke may be taken; and that if 

the perſonal eſtate ſhould be inſufficient for the debts, legacies, 
Ve, the real eſtates charged, as to which the will is not revoked, 
may be applied; chat the 4eaſchold premiſes aſſigaed by the 
deeds of October 1780 may be applied to ſatisfy the rent-charge 
of the Dutcheſs and the plaintiff's portion, and that a due por- 
tion of the copyhold alſo may be applied, and the refidue paid 
out of the freehold eſtates compriſed in that deed; and that an 
account may be taken of the rents and profits of the eſtates, as 
to which the will is revoked; and that the Stole Rodney eſtate 
may be exonerated by the perſonal eſtate of the Duke from the 
mortgage of May 1789. | 


I be queſtions were firſt, Whether the will was'revoked, and 
ho far, by the ſubſequent. deeds: ſecondly, Whether the So- 
menſegſbire eſtate; remaining unſold was to be - conſidered as real 
or perſonal. Evidence was offered to prove, that dower was 
F provided by the articles inſtead of a jointure on account of the 
ſtatute of 1175 C 12th Will. 3. c. 4. . to prevent reputed papiſts 
from taking lands by purchaſe; and that a jointure was given 
by the ſettlement, becauſe the Toleration. Att 18th Gen. 3. c. 60. had 
taken place in the mean time; and it was proved in Court, that the 
- Dutcheſs had taken the oaths : but the Lord Chancellor rejeRed the 
« evidence;-and ſaid, he-could not take notice of that circumſtance. 


- 
: 
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from the will ac articles. It is difficult to reduce this to the 
caſes] Where an "the inftruments make but one conveyance. 
-There-is evidence therefore of a different intention ſubſequent to 
| -the Will, it is 4nconbiitent ro ſuppoſe, he meant her to take a 
rent charge out Of the eltates, to which ſhe was entitled for life. 
When he conveyed the Keymban eſtate abſolutely to her, in cafe 
ſhe ſhould furvive him, he did not conceive, ſhe would be en- 
-titled to all che eſtates. When he mortgaged the Stoke Rodney 
- eſtate, he mult Have ſuppoſed, he was under the former deeds 
owner in fee. In Parſons v. Freeman, 3 Ath. 741; Amb. 116. 
the will was revoked, becauſe the eſtares were fubject to a dif- 
ferent” difpeſition. The reafoning there applies; for though 
neither the Dutcheſs nor the ſons would have been bound, yet 
- he confideredatas in nature of a new agreement, by which he 
was to make a difpobtion different from that of the articles, 
- which-he had confirmed by che will. The ground of Tichner 
v. Tickner cited" in Parſons v. Freeman muſt have been, that 
though partition Heing incident to an eſtate in common would 
not be a revocation, yet if any thing more than was required 


was done,  thewing an intention to modify the eſtate in a 


different manner from that ck dad that would revoke the will. 


|; The W of the Somerferſoire eſtate muſt be confidered 
- as land. The "Duke did not mean, that ſuch parts, as it was 
not neceſſary to fell-for che purpoſes of the truſt, ſhould be fold 
at the diſeretion of the truſtees merely to make him owner of 
money inftead of land. When conveying and mortgaging parts 
of that eſtate he ſtates himſelf to be ſeiſed in fee. On payment 
of the mortgage the re-conveyance is to be to him, his heirs and 
- alkgns. He re- converted -the- eſtate, which was by the deeds 
- of 1780. made perſonal. The plaintiff is ſlenderly provided for 

by the will, Probably the Duke thought, the Dutcheſs would 


give her a more ample proviſion under the power ſhe cannot 


now execute. 


_— Mangfeel, Mr. 8 Mr. Richards, Mr. 2 and 
Mr. Thompſon for the defendants. 


ö No doubt, within ſome old caſes, that would not have been 
40 decided at this'time, the acts of the Duke would amount to a 


revocation. 
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revocation. It was carried to the extreme in Diſſer v. Diftr 
3 Lev. 108. but that has been broken in upon, particularly 1 


Selwyn v. Sehoyn, 2 Burr. 1131. where the bargain and (ale, the 
firſt ſtep towards a recovery, being before the will, the whole 


. was conſidered as one tranſaction; and therefore no revocation 


Courts of equity have broken in upon that rule of law, where 


no alteration is made except for a particular purpoſe. Thus 2 
mortgage is a revocation. at law; the whole eſtate being parted 


with; but not in equity, the intention being only to make x 
ſecurity.. So a conveyance for payment of debts being for 2 


particular purpoſe, and not intended to change the nature of the 


eſtate, is no revocation in equity: Vernon v. Joner, Prec. Cb. 33. 


2 Vern 241. So where the teſtator bas the equitable intereſt, 


as where he has agreed to purchaſe, and after the will takes 
the legal eſtate. So where he has bound himſelf to convey his 


eſtate to particular purpoſes, as in this caſe, the conveyance 


after the will is no revocation in equity, becauſe the eſtate i; 


conſidered as limited to the uſes, to which it is bound. Thoſe 


principles are ſtated in Parſons y. Freeman. In that caſe the 
Court preſumed a total change of intention. That alſo was the 
ground of Tickner v. Tickner: the reſervation of the power to 
diſpoſe by deed or will would hardly apply to a will already 
made. This is no revocation, becauſe it is an execution of the 
articles. As to the - Somer/etſhire eſtate he complied expreſs]y 
with the articles; therefore when making the will he had in 
equity nothing in thoſe eſtates but the fee ſubject to what might 
be ſold. Hall v. Dunch, 1 Vern." 329. Lloyd v. Spillet, 3 P. 
Will. 344. He has done nothing to re · convert the Somer/et/hir: 
eſtate. | 1 


Reply. 
A mortgage in fee is at law a total revocation. The queſtion in 


equity is between the heir and deviſee of the mortgagor : neither 


has at law any intereſt. The doctrine, that it is only a partial re- 
vocation in equity, is founded, not only upon the purpoſe of thc 
mortgagor, but on the nature of the eſtate he has in equity ; and 


| was eſtabliſhed even in that caſe but lately, by degrees, and with 


difficulty. The Court by flow degrees cutting off tenancy by the 


curteſy, dower, and at length all the legal intereſts, from the 


| eſtate of the mortgagee. has ſaid, the equitable inheritance 


is diſtin from the legal. Having decided, who ſhall have the 
. 58 benefit 
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WO of the au this Court has properly ſaid, the will, if not | . * 
altered as to this beneficial antereſt, ſhall attach upon the eſtate; " 
and the deed being evidence only of an intention to make a ſe. 
curity ſhall not go farther; and therefore the de viſee ſhall take, Dutcheſs of 
unleſs there is ſomething amounting to an equitable revocation | 
of the equitable eſtate, There is no caſe, where if the purpoſe 
goes beyond the mortgage, the doctrine, thar applies to mort- 

es, will fave the eflect of the revocation. Lloyd V. Spillet 
a clear of the queſtion; for what was done was to affirm 
the will. In Tickner v. Tickner there was very little difference 
between the power of appointment reſerved and the power ari- 
ſing out of the ownerſhip. of the ellate; yet that purpoſe was w 
held inconſiſtent with the will. 80 a feoffment in fee by the 
teſtator to his own ule is a revocation, though he is in of his 
old eſtate; Courts both of law and equity ſay, they cannot ſee 
the purpoſe 3 but mult ſappoſe he had ſome meaning, and that 
he intended to have a different eſtate from what he had before; 
and the concluſion, that follows in the caſe of a mortgage or 
ſecurity for debts, and in thoſe caſes only, becauſe the equita- 
ble and legal, intereſts are diſtin, cannot be collected. Where 
the will is revoked, che heir is as much a favourite with the law 
as the deviſee ; and here the heir has got the legal eſtate under 
an inſtrument executed, by the anceſtor, primd facie to be taken 
as an inſtrument ſabſequent to the will. In the caſe of the 
mortgage there is nothing in favour of the heir; the deviſee 
has an intention of bounty expreſſed towards him; and neither 
has the legal eſtate, Sparrow v. Hardeaftle, 3 Atk. 798. Darley 
v. Darley, 3 Will. 6. Pollen v. Hubgnd, 1 Eg. Ca. Abr. 412. . 
Admitting 2 deed of Ofober to be an execution of the articles, 

there is no caſe for the deviſce againſt the heir: but it is fo far 
from that, that it demonſtrates more variation of purpoſe than 0 
moſt of the caſes. They are ſo ſubſtantially different, that the 
Duke, if called upon adverſely, could not have ſo executed them. 

Under the articles a ſon would be entitled abſolutely to the 
leaſehold, not ſabje&t to dower, By attempting to introduce 
the evidence they prove what Lord Hardwicke relied on; a new 
agreement. He profeſſes to execute only ſo much of the arti- 
cles, as relates to the iſſue of the Marriage. In Rider v. Wager, 
and Cotter v. Layer, 2 P. Will. 328, . it was held, that ar- 
ticles bad. the ſame effect as a . and a coyenant only 
Was a revocation. 5 ; 
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aun of thecaſe, nothing can be more dangerous or 
miſchie vous than upon choſt particular circumſtances to deviate 
from a general rule of law. The conſequence is, that law cea- 


ſs to be a ſyſtem; and whether that rule is laid down in one 
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juriſdiction, or another, it would be ſubject to a great deal too 


much eaprice to be a certain rule of ation. Iris ſtated in many 
caſes, and has been aid, chat great authorities have lamented, 
that a will ſhould be defeated. by an act, that does not neceſſa- 
rily mark that intention. The expreſſion has occurred in ſome 
caſes in print, 
it was entire, it would not now be ſo decided, and it would be bet - 
ter, if it never had been ſo decided. It would be enough to ſay 
to that, it is not entire: but I confeſs I think, the obſervation 
was not founded ; and chat with regard to this particular queſ- 
tion che law is wiſe and conſiſtent in its general rule; and it is 
from not attending ſufficiently to the grounds, upon which 
cheſe deciſions proceeded, that any objection has been framed to 
them as hard deciſions. They neceſſarily reſult from fair 


legal, that is, fair ſyſtematical, reaſoning; and do not depend upon 


any captious nicety. They have been led into that by conſidering 
the diſpoſition by teſtament of land in the ſame view, as thę Roman 
teſtament was conſidered, or wills of perſonal eſtate; which is not a 
juſt manner of conſidering what the law of £rg/and permits to be 
a diſpoſition by will of land. It. is not an indefinite diſpoſition of 


all a man may be poſſeſſed of at his death, as is the caſe of perſo- 
nal property. A diſpoſition of land by will is no more than an 
appointment of the perſon, who {hall take the ſpecifick land at 


the death of the perſon making it. It is ſo far teſtamentary, 
that it is fluctuating, ambulatory, and does not take effect till 


after the death: but it is in nature of a conveyance; being an 
appointment of the ſpecifick; eſtate ; and therefore that courſe of 
determinations, that with ſome attempts to break in upon it has. 


been eſtabliſhed, and fully eſtabliſhed, by Bunker v. Cooke, Fils. 
225; Holt. 236, 746. and Arthur v. Boctenbam, Fitz. 233. Holt. 
750. has been wiſely determined; and not determined upon the 
literal conſtrustion of the Statute of Wills; (for the caſes, I have 
mentioned, were upon gavelkind lands,) not upon the word © hay- 
< 10g”; butas Lord Coke ſays in Butler and Baker's caſe, 3 Co. it is 
upon the nature of the inſtrument differing from the Roman law 


in this, that it is an appointment of the ſpecifick eſtate. The bonſe- Nee. 


quence is necellary, that the deviſor muſt continue to have it to 


his death, when the deviſe is to take effect. Therefore if thag 7” 


principle 


— 


chat it depends upon ſubtle reaſoning, and that if 
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1794; prineipts, which is not to he ſhaken in point of authority, ſtands 
it is neceſſary to hold, that any new diſpoſition made ſubſe quent 
5 9 to the will, or in other words any conveyance: of that, which 
Dando had been conveyed by the will, hall defeat the will. It implig 
an alteration ; and the common rule, that the eſtate muſt paß 
by che laſt conveyance, applies: but chen it muſt be a convey. 
ance of the whole eſtate : irimuſt extend as far as that 3 
ment, which the will has made; for if it is but of a part, i 

affects the will no farther, than that part goes. If it is of a * 

tial intereſt only, it will not operate as a revocation of the reſt. 

Ilhis being che rule at law, it ſeems to me upon a review of the 

caſes, that equity, as it ought, follows the law; and admits 

no revocation, that would not upon legal grounds be a revoca· 

tion: I do not fay, that would not be a revocation at law, be. 

1 cauſe 1 in many of the caſes it could not corne into judgment at 
3 2 law. The firſt caſe ſtated is that of a mortgage. | Conſider how 

| that ſtands at law. If che mortgage was anade by a term of years, 
it has been determined at law, that it is no revocation, If ir 
is a mortgage in fee, a court of law has nothing to do with the 
di ſpoſition of the equity of redemption ; for it takes no notice of 
_ = ſuch an intereſt: but this court confidering the land but as 2 

o pledge for a debt, which is perſonal eſtate of the mortgagee, 
nun eceſſarily holds, that che land as to all other purpoſes remains 
„ unaltered 4 in the mortgagor. It does no more than decree the 
ſredemption to that perſon, who would have been entitled, if 
Ache mortgage had never exiſted; that is, the deviſee. It is, as if 
© it never exiſted, being paid off. But the Court ſets up no oppo- 
—ſition to the rule of law. As in caſes at law if the mortgage is 
, ue, by a term of years, it is no revocation, ſhould it be ſo in this 
Me — court, where the act done gives, as at law, nothing more than 


_ — 5 a pledge for a debt to the mortgagee; which debt is in him * 
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ale 418 2 conveyance for payment of debts ; 
e reſulling, or beiug exprefely reſerved, to the perſon 
making it and his heirs. That cafe in Vernon and one before 
Lord Hardwicke ( (a) are of that ſort. It is preciſely the ſame 
caſe as that of a mortgage There is no difference between a gene- 
ral charge for debts and a charge for a particular debt. The 
ner of the eſtate : in. ſubſtance goes no farther wan to let 


(a) Gate) v. SP RAY Feb. 1748. 
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_ " Eaſes in Chancery. „„ 
in the particular purpoſe; whether definite for a particular 1794. 
debt, -or indefinite, makes no difference. Therefore theſe caſes BCN 
have been. zightly determined, and likewiſe in ſtrict analogy Wn 
the law; for put the caſe, where a court of law can take notice Cnaxpos. 
of it: if a term of 2000 /; years is created: whenever that by | 
the intervention of this court was ſatisfied, the eſtate would have 
.remained-in the perſon granting that term, and would have paſ- 
{ed to the deviſee ſubject to it. Whether the term was for 500 
years, or for g makes no difference. The next caſe as chat of a 1 
partition. If a line was levied, or a partition executed by deeds F e Po 
between the parties, but the former appears ſtill ſtronger, would no wen 2 A 
this court, if a fine was levied for the purpoſe of a partition, otherwiſe 2 2 
take upon iſelf rofay, it would decide, whatever the law might 9 4. £9 
ſay, that ſuch an inſtrument as that would not revoke a will 3 . 
in this court? Nothing like it. In the caſe, where it happened, power of , 

72 


the Ghancellor ſent it to law upon a caſe ſtated for the opinion of $5. < 

the judges, that he might decide in concurrence with the law. /- 2 JS 

It was thought a new point. Nothing could be a more parti- Larp. 05 

cular purpoſe than to take divided intereſts in what was undi-A- bee, . 

vided before. It was ſent to law; and the Court of law being A 4 

of opinion, and wiſely, that it was not a revocation, this court — 

determined in conformity to the law, following the law. But TIES, free 
where the objeQt of the deed went farther than a mere par- B. FAR. 
tition, and beyond dividing it was even the mere act of convey- 

ing the eſtate to ſuch uſes, as the party ſhould appoint, in Tick- 

ner v., Trekner, Lord Chief Juſtice Le held it an alteration in the 

eſtate ; that it would not paſs at law; and Lord Hardwicke has 

given his ſanction to that authority; and would not determine 

againſt the rule of law. Another caſe is ſuppoſed to ariſe, in Legal eftate 2 

which this court determines upon a principle of equity, it is 8 | 

not laid Gireftly againſt the rule of law, but without attending to <9quiteble 

What the law would be; that is the caſe, where an equitable no-evoca- 1 

_ «ellate-1s deviſed, ang after the will the legal eſtate is taken ; the e 4 2.4 « © 
Court has ſaid, that does not revoke the will. It is difficult to © G03, 
ſtate that at this time of day in a court of law; which could 7-7-2. 
4 on.” at the equitable intereſt, but looks only at the legal: Cy L604 
but as che egal intereſt is only a ſhadow, the juſtice of the caſe 

28 very evident: but it is a deciſion in conformity to the like 
caſe at law, The very cale occurred at law in 1 Rol. 46. 616. 
F. 3. Ceftui que uſe before the Statute of Lies deviſes: afterwards 
the feolfees make a feoffmenr of the land to the uſe of the devi- 
Lor; and aſter the ſtatute the deviſor dics : the land ſhall paſs by 

Vor, II. | N : 5 R | the 
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uſe, which he had before. That is exactly the caſe of an equi- 
table eſtate deviſed and a conveyance taken afterwards of the 
legal eſtate ;* and this court was ſo far from determining without 
conſidering what the rule of law would be, that here is the very 
point decided by a court of law. In the caſe of a recovery after 
a will, though in terms ſhewing clearly no intention to revoke, 
it was politively determined, that a recovery after a will is a; 
much a revocation in this Court, as it would be at law. The 


caſe, that came before Lord Camden, Darley v. Darley, was ſo 
particularly circumſtanced, that if it was poſſible for the Court 
to decide ex arbitrio, that was the moſt favourable caſe to lay, 
the recovery was no revocation. ' The wife was the object of 


the will. There was a great anxiety for her, and for a part of 
his family in preference to another part, the heir, It was a fin- 
gular recovery, and perfectly abſurd. It was impoſſible to (tate 


any intention, Firſt, it was totally uneceflary ; next it was 
clearly bad. He was tenant for life under the marriage ſettle 


ment ; remainder to truſtees to preſerve contingent remainders; 
remainder to his firſt and other ſons in rail ; remainder to him- 
ſelf in fee. He never had a fon. He made his will many 
years after the ſettlement ; and by ſome blundering advice he 


alone made a tenant to the Precipe and ſuffered a recovery. The 
truſtees to ſupport the remainders might have entered upon it; 
and the recovery was good for nothing. He had nothing, that 


required a recovery. But what did Lord Camaen do? He ſent 


a caſe to the Court of Common Pleas to fee, whether they could 
get rid of it at law. The Court of Common Pleas were of a dit. 


| ferent opinion; and Lord Camden decreed accordingly. 


Having ſtated theſe grounds, the authorities, upon which | 
am led to think, the reaſoning I have ſtated, is well founded, 
appear, eſpecially when no authority is againſt it, of great force 
from the. names, the reaſoning, and the uncontroverted effect, 


thoſe deciſions have had. If ever a caſe bore hard upon the 
mind of the court, it was Lord Lincoln's caſe (a). Lord Somers 


decree has been ſometimes called hard. Lord Hardwicke gives 


a very proper anſwer to that: but it has never been contradicted. 
Nothing could be more decidedly particular than the purpoſe, 
for which he made the deed, It affected the whole eſtate. The 


ER. c. A8. 411. Sha. P. C. 134. 


operation 
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operation was Clear at law to revoke the will. Lord Somers ſaid, 
-here was no fraud, circumvention, or circumſtance of equitable 
cognizance, upon which he could decide againſt the legal rights 
of rhe parties; the one the deviſee ; the other the heir. There 
was no equity. In Parſons v. Freeman and Sparrow v. Hardcaſtle 
Lord Hardwicke expreſsly and emphatically diſclaims the power 
of ſupporting wills contrary to the rules of law. I have looked 
into his note book upon Parfons V. Freeman, When it firſt came 
on, a good many different points were made as to different parts 
of the eſtate. He takes the ſtate of the caſe; and when that par- 
ticular eſtate, the ſubje& of the will and of the report, is men- 
tioned, he ſays this; © reſerve this point to be argued fully; 
how far the diſtinction in equity of the conveyance being made 
= « for a particular purpoſe has, or can be, carried.” 'He appointed 
it to come on upon this point on the day of rehearings; and it 
appears, both from the note book and the report, that it was very 
fully argued, and all the caſes were inveſtigated and diſcuſſed. 
I have a much more correct note of Lord Hardwicke's judgment 
than Athyns's note. In ſubſtance, that note is truly enough ſtated : 
but it is confuſedly ſtated : and does not point the reaſoning of 
Lord Hardwicke near ſo preciſely. I have taken out of the note, 
which I have the good fortune to poſſeſs, what is not diſtinctly 
ſtated in Athyns; his introduction to the argument upon 
the particular circumſtances, in which he goes diſtinctly into a 
ſtatement of the general principles of law and equity as applied 
to this ſpecies of caſe, It is admitted, that if the teſtator had 
been ſeiſed in fee at the date of the will, and had afterwards 
< ſuffered à recovery, that would bg a revocation ; and yet the 
* objection would have held equally there of the alteration being 
made only for the particular purpoſe to enable him and his 
.* wite to diſpoſe without any other form of conveyance. There 
Kare a great variety of caſes, and nice and artificial diſtinctions, 
* upon the favour to the heir. One rule however is certain; 
that if a man is ſeiſed in fee, and diſpoſes by will, and after- 
„ wards makes a conveyance, takipg back a new eſtate, that is 
da revocation: ſo if he deviſes the land, and levies a fine with - 
* out any uſe declared 3 this is a revocation ; and yet he takes 
back the old uſe unaltered ; Which is a prodigious ſtrong caſe. 
But "theſe caſes admit of limitations and diſtindions; and 
* therefore if a teſtator makes a conveyance for life, or years, 
2 that being a particular Partial purpoſe (and throughout the 
note when” he ſpeaks of a particular purpoſe, he alſo uſes the 
3 e word 
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% more, than will anſwer that purpoſe, is revoked : the "Fs 
ing drawn, and the purpoſe {ſpecified with a declared intent of 
going thus far and no farther. | Theſe are the rules of law the 
« counſel have doubted, Whether they extend to equitable inte. 
* reſts, without citing authorities: but I think, they hold in equity 
« and am of opinion, that what is a revocation at law ſhall hold 
in equity; as it would be very miſchievous, that the ſame ſont 
« of conveyance ſhould not be a revocation in both caſes. There. 
fore if a man having an equitable, eſtate makes his will, and 
« then executes a conveyance, and diſpoſes of it, or declares the 
„ uſes to himſelf, that will be. a revocation, if it would be ſo of 
<« a legal eſtate at law. But ſtill this revocation follows the rule 
< of law ; and therefore if the conyeyance be of part only, and 
for a particular, partial, purpoſe, it ſhall be a revocation jr, 
tanto only, Upon this principle is Vernon v. Jones, ſo Ogle v. 
« Cock ; that where the conveyance amounts only to a ſecurity, 
« jt is only a charge upon the land; and no revocation ; and 
« as the heir may in all thoſe caſes have che ſurplus, ſo fhal 
the deviſce,” .. ; | 


Lonly ſtate this part of it, where Lord Hardivicte lays down 
the general law; and rejects, in pointed terms the idea, that 
there might be different rules as to revocations in equity and at 
law; and the particular partial purpoſes he mentions, are only 
mortgages and charges for payment of debts. In Sparrow v. 
Hardcaſtle he again expreſsly ſtates, that they are the only pur- 
poſes. In that caſe Lord Hardwicke had heard the caſe argued; 
and took time to confider. The purpoſe there was particular 
enough no doubt. The only object of the conveyance of that 
advowſon was a ſon of Fack/on. In the ſubſequent part of the 
note he has put down. the heads of his opinion ; which is not 
uſually found in Lord Hargiwicke's note book. He had occaſion 
to conſider the ſame queſtion again. He ſays: © There is no 
« caſe, that I can find, where the Court has laid down the rule in 
general, that where the ſubſequent conveyance is made for ? 
particular purpoſe, it is, not a revocation, except in Vernon 
v. Tones. In Hall v. Dunch that is not ſaid; but only, that 
it was a mortgage, and therefore a revocation pro tanto; and 
« jt is doubtful in the report, whether the Court went upon the 
« point of it's not being a revocation, or upon a re-publication, | 
Vernon v. Jones and the other caſes of that ſort are certainly . 
4 right; they were mortgages. or ſecurities for money. r 
— . 1 


5 
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« jg O caſe, that carries the caſes in this Court againſt legal re voca-" 
« tons farther.” I the general reaſon was that the conveyance 
« vas made for a particular purpoſe, it muſt have led the reſolu- 
« tion in many caſes. No purpoſe could be more particular than 
« that in Lord Lincoln's caſe: ' fo where the recovery was ſuffered 
to confirm the will. The caſe of a mortgage does not depend 
on it's being a particular purpoſe, but upon being a ſecurity 
for money only. In equity it conveys only a chattel ihtereſt ; 
and does not alter the thing it conveys. © Nothing real paſſes to 
the mortgagee. It conveys nothing in the land; neither dower 
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nor tenancy by the curtefy. Here if the heir of the grantor does 


not nominate, the heir of the grantee may preſent any one he 
< plcafes. It has been objected, that many of theſe caſes turn upon 
great nicety; "and tend to overthrow wills. This objection was 
4 taken up by Lord Trevor in Arthur v. Bockenham upon Lord 


«« Lincoln's cafe. He anſwers, that there having been a great 


many uniform determinations agreeable to this conſtruction, 
this ought to be of great conſideration always; that the law 
may be certain. When there have been ſolemn determinations 
after long debates, and acquiefcence under them, and when 
©« xccepted and received as a rule of property, though ſome 
*fhould not be *farisfiet in their private judgments, were the 
matter to be newly reſolved, it is but reaſonable, we ſhould 
© acquieſce, and determine the ſame way, to prevent greater 
* miſchiefs, Which might ariſe from the uncertainty of the law: 
'* now there have been ſeveral ſolemn reſolutions and acquieſ- 
© cenceunder them, that a man canngt difpoſe of lands before 


he has them. I choofe*to quote this great man, becauſe lie 
'* had more Iiberality, than the judges of the Courts of law 


* 


2 generally had.“ 


From theſe two calks, which T habe quoted from ſomewhat 
better authority than tlie printed books, it is certain, Lord 


Hardwitke' had this queſtion often in His view. He poſitively, 


diſtinctly, and clearly, lays it down in Parſons v. Freeman, that 


this Court-cannot deviate from the rule of law. I have ſatisfled 
myſelf, that where it has decided againſt a revocation, it did 
not decide againſt the rule of law atteaſt. In Sparrow v. Hard- 
caſtle he again fates, that the particular partial purpoſes are to 
be confined” to mortgages and general ſecurities for money. 


From all this however 1 do net lay down abſolutely, that no 


ocher caſe enn occur; where the Purpoſe” is ſo manifeſtly ſpecial 
We! | 58 | and 
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and particular, chat chis Court may not hold, that the ſpecial 
purpoſe excludes any other, and the will would not be affeceg 
by ſuch a caſe. I can only ſay, I have not heard the caſe put. 


To apply this to the preſent caſe : this deed is ſaid to be for, 
ſpecial purpoſe; and the will not otherwiſe affected by it, except 


" as far As the particular purpoſe goes. Conſider, to what extent 


that will go in this particular caſe. Firſt, I ſhould be apt to ay, 
this is a conveyance-of the whole fee. The object required it. 
Then it is a diſpoſition, that would revoke the will at law; and 
this court ought not to determine differently from the rule at 
law, as I have ſtated. The particular purpoſe was to execute 
the marriage articles, Can they ſtand with the will? Can the 
ſpecial purpoſe of this deed ſtand with it? In all the caſes, 
where the ſabſequent deed is held no revocation, it muſt 
be upon this condition at leaſt, that the deed and the will are not 
totally inconſiſtent with each other, according to Cro. Fac. 40. 
where the determination turns upon this, that the deed ſhall not 
revoke che will ſo far as it ſtands with it; but if the two pur- 
poſes are completely inconſiſtent, it ſhall; and therefore a leaſe 
for years to the deviſee in fee of the particular eſtate deviſed was 
held a revocation. This deed and will cannot ſtand together. 


The Dutcheſs cannot take by the will and the rent charge of 2000/. 


per annum, If I was to admit therefore in defiance of thoſe au- 
thorities, that this court could, where the deed is for a particu- 
lar purpoſe, hold it no revocation, I do not ſee, how it could 
avail this caſe. before me. But then another argument would 
deſerve great conſideration ; that this is not a voluntary deed; 
but the deed, he has executed, was in conſequence of thoſe ar- 
ticles upon marriage, by which he was bound ; and it would not 
be unfair for many purpoſes to hold, that the deed ſhould be 
drawn up to the articles; and that being articled to be done an- 
tecedent to the will, it ought to be conſidered as executed; and 
then it would not revoke the will. It is impoſſible, that this 
deed can ſtand with the articles. I cannot join them, becauſe 
it is not the offspring of the articles. It operates to ſo different 
a purpoſe, that the only two parties, that could claim under the 
conſideration of the articles, muſt of neceſſity prevail to have 
that deed ſet aſide as no execution of the articles. As to the 
Dotcheſs, the articles provide dower and free bench. She takes 
under theſe articles a legal eſtate equal to one third of whatever 


may be at the death of the Duke the annual profits of thoſe 
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ecifiek eſtates, the Duke has covenanted to procure himſelf to 


be ſeiſed of at che time of the marriage: alſo ſhe has all his 
«ates and aſſets bound, that the produce of that income ſhall 
be at leaſt 2000 J. a year. She may gain very much by the in- 
creaſe of thoſe rents: hut ſhe cannot poſſibly loſe. It is enough 
to ſay, it is not the ſame intereſt or the ſame eſtate. Then I am 
defired to take into confideration, that the Dutcheſs was at the 
execution of the articles difabled to take by purchaſe any eſtate, 
that could be conveyed to her; and that was the purpoſe of giv- 
ing her the legal eſtate. I am ready to take that as a fact: but 
they haye not gone upon that idea. If it was neceſſary on ac- 
count of her ſituation to give her dower inſtead of a jointure, 
was it neceſſary to carry it beyond 2000 J. a year; and to ſecure 
its being made up to that amount? There was no neceſſity for 
that. Whatever the reaſon was, ſhe was to have ſomething bet- 
ter than the rent charge. Therefore the has a right to ſay, © this 
« is: not the ſettlement I bargained for: I defire to have the 
% dower: I will not be limited to 2000 l. a year.“ | 


Take it as to the iſſue. Suppoſe there had been a ſon by this 
marriage. By the articles he is to have an eſtate in tail male in 
all the lands, the ſubject of che articles, including very valuable 
leaſehold eſtates,” not ſubject to dower ; for that could not affect 
the leaſehold. The freehold and copyhold are provided for a 
ſon of the marriage, ſubject to dower and free bench: but the 


leaſehold wauld: veſt immediately upon the birth. They were 
ſubject to no charge. The portions were to be raiſed upon other 
parts of the eſtate. It would make a very conſiderable difference 
to the iſſue, whether the frame of the ſettlement is, as it now 
ſtands, or as it ought under the articles. It muſt have been the 
intereſt of the Dutcheſs. to claim under the articles. At any rate 


there is ſomething more than a mere rent; for the eſtate in dower 
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is attended with advantages; with patronage, and manerial rights; 


and ſhe never could be worſe; for the ſum of 25007. per annum 


Was to de made up to ber. The eldeſt ſon would have a very 


conſiderable intereſt; for as between his mother and him ſhe 
could claim no more than dower. It depends upon the eſtate, 


che Duke may leave, | whether that could be made up from the 


allets. The eldeſt ſon claiming as a purchaſer would have no- 
thing to do with it. The intereſts therefore are totally varied. 
The lettlement is not an execution of the articles; and cannot 
de drawn up do them. An argument was a little preſſed, and 


=, | but 
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4794. but a ſitile, as to · a neu agreement hetvveen the parties. I cin. 
bre, not ſuppoſe a new agreement. They could not agree ſo 3 to 
E 18 bind the iſſue. There is np evidence of it on the part of the 
Cnaxpos, Dutcheſs, in Parfons v. Freeman a new agreement was ſuppoſed. 
It might be there. The wife joined in the conveyance, I 
cannot here be ſuppoſed, to make tlris ſettlement ſtand as a per- 
formance of the articles. I have admitted, and therefore given 
. effect to Coſter v. Layer, and Rider-v. Wager, that a covenant 
vocation of a might be ſuppoſed a revocation, if the deed could be ſuppoſcd a 
l. revocation. Therefore the will is revokd; and the plaintiff i; 
entitled to theſe eſtates as heir at law of the Duke, ſubject to the 
limitations of that ſettlement in ſuch manner as they will ope. 
rate; and if it can be arranged to let it ſtand, as far as it is con. 

ſiſtent with the articles, the directions may be eaſily given. 


The other point is as to the Samer ſeſſbire eſtate. He wa 
under no articles 2s to that, except that it ſhould indemnify the 
ſettled eſtates., He makes a conveyance in truſt to ſell for chat 
purpoſe; and directs the ſurplus of che money to be paid to him, 
his executors and adminiſtrators. If it reſted there, it is not 
quite proper to ſay, it is a revocation; but the act deſtroyed 

the ſubject of the deviſe. The land is gone, and turned into 
perſonal: but it is ſaid,” that after that the Duke had ſhewn an 
intention by the acta done to hold chat eſtate ſo conveyed to be 
ſtill as to the xeſidue after paying thoſe debts. real eſtate. He has, 
J underſtand, done ſeveral particular acts; I dd not know the 
whole extent of What he has done: but I take it now, that all 
the ſales made of part were hy the Duke himſelf without any 
attention to the truſtees or the truſt deed. Then one of the 
eſtates, the N ytzſbam eſtate, he conveys; and as it ſtands, it 
is abſolute to the Dutcheſs; Therefore ſhe muſt take that by 
the conveyance and there is no queſtion under the will as to 
that. Still there are ſome parts of the eſtate, that remain with 1 
nothing done. The Stoke Rodney: eſtate he has mortgaged, as if 1 
he was ſeiſed ia fee; and has taken the equity of redemption to [ 
himſelf, his heirs and: aſſigns. I have ſtated, that if it ſtood, 
as at firſt, it muſt be accounted for as money. As to the Stoke 
Rodney eſtate, ſet aſide that deed to the truſtees for the purpoſe 
of ſale, and then it is only a revocation pro tanto; and the 
mortgage being ſatisfied, it goes to his deviſee, It would be fin- 
-gular, if the conveyance, that makes the eſtate perſonal, and 
«therefore takes it away both from che heir and deviſee, if the 
” - exiſt 


be” 


RT 


exiſtence of the two deeds, neither of which gives a right to the 1794. 
beit, ſhould be held to-give a richt to the heir. But I am in- Boes 
ended to conlider chis deed for the general ſale of che eſtate as r 
totally deſerted. Firſt, 1 ſhould ſet it aſide as againſt every Canoe. 
purchaſer from the Duke; Secondly, As -againft the Dutcheſs 
claiming the Keynſbameltate; though if it was not found incon- 
venient and totally deſerted; it would take the eſtate out of the 
Nuke: but L would not ſuffer the truſtees in that deed to inter- 
fore with any one act he has done; with a mortgagee, or a 
purchaſer Therefore the fair way now is to conſider it as 
abandoned; then having deviſed the eſtate he afterwards mort- 
gages it; and then the deviſee takes it ſubject only to the mort- 

-. But if L cannot conſider it as totally out of the way, chen 
there will be only this point, whether the produce ſhall be con- 
ſidered as real or perſonal. That queſtion is not ripe for deter- 
mination; and muſt be reſerved. The Dutcheſs can do no- 
thing. She cannot convert the property. There can be no 
iterations r 5 tte ö Ys” 36 ok 


The decree: directed an inquiry into the acts of the Duke 
affecting the Somer/et/bire eſtates ſince the will, with a view to 
the laſt queſtion. | #4 17 \0 . 
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HOMAS Wood feiſed in fee of the manor of Porifivcod, Perchaſer | 
on the marriage of his ſon ſettled it (ſubject to certain truſt boond is alt 
terms) to the uſe. of the father for life without impeachment of * 


| | the vendor ; 
waſte; remainder to truſtees to preſerve contingent remainders; Es 

. hs A Ty | : t E 
remainder to the uſe of the ſon for life without impeachment of F eee 


for life grant - 


vwalte; remainder to truſtees to preſerve. contingent remainders; 4d leaſe for 
| lives under a 


remainder to truſtees for 500 years; remainder to the uſe of the Su. os 
- . ” . | . un Im- 
iirſt and other ſons of the marriage in tail male; remainder to elf uponthe 
lie 2 3 "A | __ dropping of a 
s 2 a new leaſe with the ſame hon for renewal on the death of any perſon to be named in 
ke ** leaſe, and afterwards joined in a ſale, though the power is exceeded, yet if a life drops in the 
* of the leſſor, the purchaſer having notice muſt ſpecifically perform by granting a new leaſe with the 
* 5555 —General notice to a purchaſer, that there are leaſes, is notice of all their contents. 
me or II. f 1 truſtees 
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number of years determinable on the dropping of one, two, or 


of theſe premiſes to Taylor for 99 years, if he and two others 


that the defendant Sibbert ſhould ſpecifically perform the cove- 
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truſtees for 600 years; remainder to odd the elder in fee 
Power was given to Wood the elder for life, and after his den 
to his ſon for life, to let either in poſſeſſion or reverſion (uh 
parts, as had been uſually let for life or lives; and alſo to de. 
miſe by copy of Court Roll ſuch parts, as were uſually granted 
that way for life or lives, for one, two, or three lives, or ny 


three lives, then in being, upon the antient and uſual rent, or 
as great or beneficial rent as they were laſt demiſed at. There 
was alſo a power to Word and his ſon to appoint new uſes for 
the purpoſe of ſale. Wood the elder afterwards let ſeveral pas 


ſhould fo long live. All the leaſes were by deed, except one, 
which was by grant entered upon the Court Roll and copy of 
Court Roll. Upon theſe demiſes it was covenanted and agreed, 
that upon the death of either of the perſons named, Taylor, his 
executors or adminiſtrators, would ſurrender the leaſe thereby 
granted to Mood, his heirs and aſſigns, that a new leaſe might 
be granted ; and ſo upon. the death of either of the perſons to be 
named in any future leaſe or leaſes. After theſe leaſes Mood, his 
fon, and the truſtees ſold the manor to Sibbert. One of the 
lives having dropped, the bill was filed by the tenant praying, 


nants in the leaſes, and the agreement in the admiſſion; and 
grant new leaſes. CS ae. 


The tenant had laid out a confiderable ſum of money. The 
bill charged, that the covenant ran with the land, and that $!1bber; 
had notice. The defendant Stibbert infiſted, that Wood, being 
only tenant for life, had not power to enter into ſuch covenant 
for renewal, The facts as to notice were, that Strbbert, when 
the conveyance to him was executed, the leaſes and tenants 
being deſcribed, aſked, whether there were not covenants for 
renewal in the leaſes to Taylor; and was anſwered in the 
affirmative; and counterparts were produced to him: but 
Wood the elder | ſaid; that as he was tenant for life, and 
his ſon had not concurred, that covenant was of no effect; upon 
which they executed. In the conveyance there was a covenant 
againſt incumbrances particularly excepting the ſubſiſting leaſes, 


Lord 


V 
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| As to the demiſe by grant entered upon the Court Roll, and 
copy of Court Roll:delivered-as evidence of the title of the lefſee, 


it is not proper to call this a copyhold eſtate. No cuſtom - 


attaches upon it; but the owner may grant, or not, at his pleaſure. 
There is no right in the perſon, who owns the eſtate, to compel 
che lord to Act. 1 take it (it does not appear in the leaſes by deed) 
chat the covenants for renewal were mutual. Whether it extends 
to the new hives will be a queſtion of future conſideration pro- 
bably ; which it is not proper now to determine. The plaintiff 
has contracted with Food the elder, not only for the eſtate exe- 
cuted by. him, but upon valuable confideration paid by him and 
received by Word and upon conſideration of mutual covenants, 
that Mood ſhall upon a given event execute to him the eſtate, 
he demands by his bill. - As between theſe two it is only the 
common bill for a ſpeciſick performance of a contract upon con- 
ſideration actually paid and executed. It is one of the moſt or- 


ſupport any objection to the performance of that engagement, in 
which he has bound himfelf and all his aſſets. It is not com- 
petent to him to ſay, he has not a ſufficient eſtate to ſupport the 
eſtate he contracted to make. He is bound to procure to the 
utmoſt extent of his means. The rule, that affeQs the purcha- 


ſer is juſt as plain as that, which would entitle the plaintiff ro a 


ſpecifick perfor mance againſt Wood: if he is a purchaſer with 
notice, he is liable to the ſame equity, ſtands in his place, and 
is bound to do that, which the perſon, he repreſents, would be 
bound to do by the decree. It is admitted, that during the life 
of Mood, with regard to the leaſes by deed, Stibbert cannot de- 
cline the performance, at leaſt to a certain extent, of the en- 
gagement entered into by Hood; that is, that he is bound to 
renew the life that has dropped in theſe leaſes ; but that is not 
the decree, I muſt have made againſt Food. I ſhould not have 
decreed Wood to accept the nomination of a new life by Taylor, 
and to add that to the lives in being; but the decree againſt 
Mood would have been ſpecifically to perform his covenant ; that 
| Us, to execute a new leaſe ſpecifying the covenants in the former 
in totitem verbis. It is a fallacy to ſtate, that he is bound to a 
certain extent, and not to the whole. He is either not bound 
at all, or if as ſtanding in the place of Mood, the engagement 
Can be neither Dur nor leſs than that of the perſon he repre- 

| {| | ents, 


dinary ſubjects of relief. On the part of Mood it is impoſſible to 
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ſents. The plaintiff being entitled to a ſpecifick performance of 
a definite covenant to grant particular leaſes, has the ſame right 
againſt $S/;bbert ; who cannot fay, he will do ſomewhat leſs than 
Mood engaged to do. The right againſt Sibbert, if any, is co. 
extenſive with that againſt Wood. The firſt queſtion offering it. 
ſelf ro the conſideration of a Court of Equity is, whether the Pur. 
chaſer had notice. I have no difficulty to lay down, and am 
well warranted by authority, and ſtrongly founded in reaſon 
that whoever purchaſes an eſtate from the owner, knowing it 


de in the poſſeſſion of tenants, is bound to inquire into the eſtates, 


Purchaſer 
being told, 
part of the 
eſtate was in 
poſſeſſion of 
a tenant, was 
bound by the 
leaſe. 


theſe tenants have. It has been determined, that a purchaſer 
being told, particular parts of the eſtate were in poſſeſſion of 2 
tenant, without any information as to his intereſt, and taking it 
for granted, it was only from year to year, was bound by a leaſe 

that tenant had, which was a ſurpriſe upon him. That was 
rightly determined ; for it was ſufficient ro put the pur- 
chaſer upon inquiry, that he was informed, the eſtate was 
not in the actual poſſeſſion of the perſon, with whom he con- 
tracted ; that he could not transfer the ownerſhip and poſſeſſion 
at the ſame time; that there were intereſts, as to the extent and 
terms of which it was his duty to inquire. In this particular 
caſe there is not merely that general knowledge; but in the treaty 
the particular leales and tenants were deſcribed, and the leaſes 
deſcribed were all exhibited : but if not exhibited, the caſe would 
not have ſtood the worſe. The queſtion of notice therefore pro- 
ceeds one ſtep further. Stibbert has not only the general notice, 
that the eſtate is in tenancy; but an account was given, that 
there were particular tenants, who held particular parts; and he 
was told they held by leaſe; that it was not a mere occupation; 
though the terms were not particularly ſpecified. Leaſes by 
deed are uſually attended with counterparts ; thoſe by copy of 
Court Roll are ſtill better; for the evidence remains upon the 
rolls of the manor in poſſeſſion of the owner or ſteward. There- 
fore all the information is with regard to both deſcriptions eaſily 
come at; and more eaſily, with leſs trouble, as to thoſe entered 
upon the rental of- the manor than the others. If he has notice 
of the leaſe, does not that neceſſarily import notice of all the 
covenants in it? He onght to inquire into the leaſe to know the 
terms, on which it was granted, and the rent paid; always ſpeak- 
ing of it with regard to the tenant. He muſt look at the whole 
of ir. It is important with regard to the intereſt; he purchaſes, 
with regard to the engagements, he is about to contract with the 
tenarits, that he ſhould inform himſelf, completely _ 

(> rig 


b) 


OS R 


* 


— 
8 „ 


r 


*» dtd. a os att =. Deck 


= "TY n 


Caſes in Chancery. 


rights 1 regard to n and his rights with regard to 


them. Therefore I have no difficulty to fay, that in a caſe much 
leſo ſtrong a purchaſer knowing the eſtate is in tenancy, and be- 
ing informed ſpecifically, chat it is in leaſe, is bound to know all 
the contents of the leaſes ; and cannot take upon himſelf a par- 
tial Knowledge But when he was told, that Taylor had ſeveral 
leaſes with cov enauts for rene wal, it is abſurd to allow him to 
ſay, he looked at but one. That awakened his caution at leaſt 
to look at the others He was ſatisfied with Fed's opinion; 


| and proceeded: without farther conſider ation to complete the con- 
tract, when he had abundance of information as to the facts. 1 


cannot relievehim/againſt'that. It was urged with great force, 
chat the/exteption of the” ſubſiſting leaſes in the covenant againſt 
.incumbrances/could not be confined” to thoſe: paſt all attaint and 
impeachment at law. The effect of that eaception is to pro- 
tect the perſon con veying from the cotifequences of any act to 


tenants hav ing ſubſiſting leaſes, which, though they might be lia- 


ble to legal objeQtions, yet would give a title to the leſſee to re- 
cover upon the covenant for quiet enjoyment againſt the perſon, 
from whomhe derived. It is ſaid, S ibbert could not avail kim- 
{df much ef the information; he received ſo late as the time ap- 
pointed for execution';{becanſe' the ſon and the truſtees were 
parties; and be was bound to pay the money. There were 


other parties s: but Mn the father was the eſſential party; the 


ne gu nen and if che purchaſer was deceived by that party, 
from whom principally the conveyance was to move, whole con- 
ſent to fel was a neceflary quality, and could have had a right 
to a recompenze” as againſt him this court, if he had held 
back, and had tated à fubſtantial ground, would not have 
compelled him to go on; and take à worſe! title, or more 
incumbered eſtate, than he contracted for. It was very in- 
geniouſty fai chat the effect of the notice could only be 
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notice, that che party had executed à leaſe; and being tenant 


For life, che hotice could only convey this” idea, that the leaſe 


Was ſuch: ds in equity and according to his eſtate the te- 
nant for fife was tnabled to make. The notice in all. theſe caſes 
is not them titie to mak it, hut that fach-leaſe in fad exiſts: but 
the argument cannot apply againſt actual notice interpoſed be- 
fore payment of the money and execution of the deed. The 
Matter was ehtire ; and he might have retained, if he could have 
qualiſteq his vefufal. The great argument is, that as the leaſes 


would have een vbid as againſt the ſon and iſſue in tail, they 
"af cannot 


Vor. II. 5 U 1 


= 
7 "4 y - ® 4 
- 
* ] 
. 

* = cs, 

7 - oy N 1 4 
4 
- 4+ * 
, | * 
- : : 


1794. cannot extend farther than fuch an intereſt, as Wood che tenan 
Tre, for life could give under the terms of the power. It is ff 
v. under that, that the ſors would have had a right to decline 
$T1nnikT. | | per- 
formance of the covenant, and even to enter upon the tenan;, 
claiming under the leaſes, if they were a contravention of th. 
power; for they were void at law ; and that the truſtees to pre. 
tect the intereſts of the iſſue in tail would have had a right to 
enter to avoid theſe leaſes. I admit it: but upon what ground 
does Stibbert take to himſelf that right? Theſe leaſes are not void 
utidoubtedly : they are good for the life of Wood; and if the 
intermediate eſtates ſhould fail in his life, and an eſtate ſhould 
be taken after his death under his reverſion in fee, they would 
be good to all intents and purpoſes. They are not void there- 
fore in themſelves : but they are voidable unqueſtionably, where 
they interfere with the intereſts of parties claiming under the 
conſideration of the marriage ſettlement. Therefore the iſſue in 
tail may avoid them: but how that conſideration can reach a 
perſon not ſtanding under that conſideration, how it can affect 
the intereſt of an eſtate taken totally out of the ſettlement by ex- 
ecution of the power to ſell, I cannot conceive. When that power 
is executed, the eſtate is taken out of the ſettlement: the only 
claim under the ſettlement is as to the price. It is ſuppoſed, the 
eſtate was rendered leſs valuable; and a worſe price was obtain- 
ed; by which the parties claiming under the conſideration of 
the ſettlement would ſuffer. That ground, if proper parties 
were before me, would do: but how, againſt whom, and upon 
what terms? Stibbert muſt argue upon this ſuppoſition ; that he 
paid leſs than the eſtate was worth; that he had notice of the 
ſettlement, and paid an inferior price to the injury of thoſe 
claiming under the ſettlement. The conſequence is, that he and 
the truſtees are anſwerable to the objects of the ſettlement ; and 
ought to make good what he had no right to purchaſe, nor they 
to ſell, at an inferior price. The caſe put is ſtrong, and the con- 
ſequence undeniable, chat if the truſtees, and the father and fon, 
had granted a long leaſe at a pepper-corn rent, and had conveyed 
to Stibbert, and he had paid the ſmall value of that reverſion, it 
could not diſplace the term; it would have no effect as between 
che perſons entitled to that long term, and the perſon, who pur- 
_ "chaſed only the reverſion, and ſuhject to that term. It is im- 
| poſſible for him to ſay, the intereſt for years is void, and he has 
4 right to take it, not for the purpoſes of the ſettlement, but for 
his own profit; that he had a right to take the eſtate as of = 
7 1 


Alue by ſettin that aſide than the coriſideration he had paid. 
The true conſequenoe as to the ſettlement is, this: when the par- 
ties to the ſettlement choſe to execute the power reſerved to the 
father and ſon to appoint new uſes of the fee, the ſettlement 
with regard to the eſtate was a nullity : it was gone; and the 
untler that power cannot claim any thing under the 


ſettlement. It is notirue in fact, that lefs was paid on account 
of theſe lenſes 3" but if le, ig is not competent to the purchaſer 


to claim it, det in order to carry the value over to the uſes 
of the ſettlement, bur to his own pocket. He takes the legal 
fee from the truſtees, and by the appointment of the father and 
ſon. It moves from them. If the ſon's intereſt can be con- 
ceived in exiſtence, 1 doubt; whether be could after joining dif. 
pute it. {Therefore on payment of the fine by the plaintiff 


Stibbert Mall execute the covenant in the ſeveral indentures, wm 


der Which the plaintiff holds, and the agreement contained in 
the admiſſion by copy af (gurt Roll. I am not now to deter- 
mine, what will be the conſtruction of the covenant, I find, 
there hays been opinions, which I think require a good deal of 
conſideration, perhaps re-confideration, as ro the effect of ſuch 
covenants ; and caſes decided, which may require a review: but 
I would not decide it here. When the thing, I have ordered, is 
done, it begomes a lagal intereſt : then I ſnould think it neceſſary 
2s to the conſtruRion of the covenant to have the opinion of a 
court of law... The defendant Stibbert muſt pay the coſts. | 


_ Though covenants far renewal may obtain in leaſes, I think 
it not well canfidered in any court to ãmply them againſt expreſs 
words. I Would rather bear a leaning againſt the conſtruction ; 
and therefore one ar two of the caſes ſtrike me as requiring a 
good deal of confideration,. I allude particularly to the caſes 
upon leaſes granted by Mr, Booth of Lanco/hire, in which the co- 
venant was held to exiſt, es dre” + . $7400 
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0 n N mou by his will dated July 34 1977, . 
his debts, funeral expences, and legacies, and alſo che prin. 
Hos of debts due on account of his father, not appearing to 
be 'obviated by any act of the teſtator to be paid; and deviſed 
ſeveral eſtates to truſtees for 1000 years,” whom he appointed his 
executors; and ſubject theteto deviſed all his ſaid: eſtates, and all 
his real Marks whatſoever and wheteſcever,” to the uſe of his 
kinſman Francis” Forteſeue for life; without impeachment of waſte , 
remainder to ttuſtees to preſerve contingent remainders; re- 
mainder to his firſt and other ſons in tail male; remainder eos 
uſe of Jobn, eldeſt ſon of Thomas Barnes, for life ;* remainder to 
cruſtces to preſerve contingent remainders; remaĩader to his firſt 
and other ſons in tail male; remainder to the ſecond and other 
ſons of Thomas Barnes in all: male; reminder to the uſe of the 
truſtees of the term, or the ſurvivor on truſt to ſell the premiſes, 
and apply the produce in manner therein after mentioned. The 
teſtator declared the truſt of the term to be, that the truſtees 
ſhould by demiſe or mortgage of all or a competent part raiſe as 


ſoon as conveniently might de after his deceaſe O. 3 which 


when raiſed he directed to be added to, and deemed part of his 
perſonal eſtate, and together with the ſame and as part thereof 
to be paid and applied by the truſtees and their executors in the 
firſt place in payment. of His funeral expencrs and juſt debts, and 


in payment of the following legacies.” He then gave feveral le. 


gacies, and charged the deviſed eſtates with Tome ntivities ; and 
directed, that che manſion houſe ſhould be let within 12 months 


after his deceaſe with the Furniture" for As long W term, as the 


power of his executors would admit, upon condition, that the 
tenant ſhould with the aſſiſtance of his executors keep the premiſes 
in a neat huſbandlike manner, having before directed, that they 
ſhould. be ſo kept, and that a proper perſon to undertake that 
charge ſhould be appointed with a ſalary, and having himſelf 
made the firſt appointment. The teſtator farther directed, chat 


all rents, profits, and emoluments, ariling, growing, or received, 


ofthe pro lu ze; and gave all the reſidue, and all the eſdue of his perſonal not diſpoſed of by his will, 
to his legatees : the reduce of the money railed under the term and of the perſonal is to attend the 


inhetitauce; and the interelt is payable to "oy tenant for life; the principal to the firſt tenant in tail. 


1 


2 Day 40ahranh by 


— 


caſes in Chantery. 
by ot from his eſtate real and perſonal ſhould go and be applied 


to payment of his debts and legacies, and afterwards be made an 


aggregate fund, anch attend the inheritance, and that the intereſt 
of the 40004. ſhould be paid out of the rents and profits of the 
eſtares compriſed in the term; and he authoriſed his truſtees and 
executors during the minority of Francis Forigſcue and Jobn 
Barnes to demiſe the .premiſes far the beſt and moſt improved 
rent, and to receive the rents and profits, until Francis Forteſcue or 


ſome. or one of the perſons, to whom he had deviſed his ſaid 


eſtates for life, ſhould-attain 213 and as ſoon as Francis Fortęſcue 


or ſome. or one of the deviſees ſhould attain that age, then that 
his ſaid truſtees for the time being ſhould pay unto him the ſaid 


rents ſo received in the mean time and the improvement 
chereof; and directed all his plate, except ſome articles ſpe- 
.cifically begueathed, to be ſold, and go towards a pecuniary 


fund. 
* * 


By acodicil dated April agib. 1780 the teſtator in caſe of fal- 
lure of iſſue male of John Barnes gave a legacy to Thomas Barnes, 
whom he ſubſtituted in the place of ene of his truſtees; and he 
altered, revoked, and added, ſome legacies; and reciting, that he 
had by bis will deviſed; his ſaid real eſtate in default of iſſue 
male of the ſeveral perſons, to whom the ſame was thereby 
Jimited, upon truſt to be ſold, and that he had not by his 
Said will directed, in what manner the money, which ſhould 
.ariſe from the fale, ſhould be diſpoſed of, he therefore diſpo- 
ſed of the money arifing from the ſale of his ſaid real eſtate, 
by his will directed to be ſold, in manner following; he gave 
.booo J. part thereof to John, Francis, Theodgfia, and Frances, 
ons and daughters of Captain Forte/ene, in equal ſhares and 
proportions; and all che reſidue of the money ariſing from the 
Tale of the ſaid eſtate, and alſo all the reſidue of his perſonal 
ſtate not diſpoſed of by his ſaid will, he gave unto all and 
every the legatees in his ſaid will and codicil except thoſe, 
'whoſe legacies | were revoked, to be divided among them 
in "ſuch ſhares and proportions and according to their 
ſeveral” and reſpeRtive legacies in his ſaid will and cadicil 
Ipecified. F 


The teſtator had no other real eſtates than thoſe compriſed in 
the term of 1000 years, 
e Un 


„ 
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Cales in Chants? 


Tue bin was filed by legitees againft the truftees aid ener. 


and by the decree the term was ordered to be ſold; and thi 
uſual directions were given. By an order made July 571, 1784 
by the late Maſter of the Roll; it was declared, that the reſidue 
of the balance in the hands of the truſtees” after anſwering the 


purpoſes directed by the decree, which would then conſtitute the 


clear reſidue of the teſtator's perſonal "eſtate not ſpecifically be 
queathed, and alſo the reſidue of the 4000 J. were to be con. 
ſidered as annexed' to the inheritance of the teſtator's real eſtate, 
and to go with the ſame, as far as the rules of law would alloy. 
and it was ordered, that thoſe ſams ſhould be lald out in th, 
4 per cent. Bank Annuities in the name of the accountant pener: 
in truſt in the cauſe ſubject to farther order; and that the in. 


the like annuities; with liberty to apply, When any perſons 


to him. 


ſhould become entitled. The plaintiff Sheldon on the part of 


himſelf and other legatees petitioned to have this part of that 


order reheard, infiſting, that ſuch reſiduary ſums paſſed by che 
codicil - and ought to be divided among the legatees in the will 


and codicil according to the directions of the codicil. Upon 
farther diredions it was alſo prayed, that the furniture of the 


manſion-houſe ſhould be declared to be part of the reſidue of 


he perſonal eſtate, and ſhould be ſold. Francs Forteſcue having 


attained 21 petitioned, that ſübject to the term the rents and 
profits received by the truſtees, and the reſidue of the perſonal 


eſtate and the money raiſed under the term, ſhould be paid 


- 


.wVͥ AA“! 
Every word of this will muſt be canvaſſed. It is hardly 


poſſible to recancile one part with another, I do not ſee, that 
in the declaration of the truſts of the term he repeats the debts 
of his father: but the words © juſt debts” muſt by reference 
to the former part include thoſe. Firſt conſider the conſtruction 
of the will independent of the codicil. The eſtate the truſtees 


had was a nominal eſtate of loco years; but merely to raiſe 


that ſum; and it is extraordinary, that he then gives them a 


power, which under the truſt term they would not have had, 
as to letting the manſion houſe ; mentioning their power, though 
there was no ſuch power. The firſt queſtion is, what he means 
3 . NT) by 


i | 


: 
8 


tereſt ſhould from time to time be laid out in the purchaſe t 
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che thats RB es of his real and perſonal cftate, which 1994, 
ſubject ro the debt ies is to be an aggregate fund, and 
+6 attend e eee, He has given the truſtees nothing 
dot ſo much e eee for diſcharging theſe truſts ; there 
pore it car hardly*befappoled, he means the rents and profits 
of the realy which ſhould ariſe-out of the deviſe to Forteſcue in 
trict ſertlement z' for nothing is given to them except the term. 
Therefore 1 think; at muſt de che rents and profits of ſo much, 
23 they might e demiſe on mortgage raiſe for the purpoſes of 
the term o Which they; were truſtees; for otherwiſe 1 ſhould 
take away; the rents and profits from the perſon entitled in 
arid ſertlement for an indefinite term. When was it to become 
an aggregate fund te attend the inheritance? There is nothing 
here to do it, When che deviſee was a1: but they might go 
on receiving te an indefinite time. From the direction to pay 
the intereſt of the 4000 l. out of che rents and profits of the 
eſtates compriſed in the term it may be ſuppoſed, he did not 
mean all the rents and profits of his real eſtate, that might at any 
time be received, to be an aggregate fund: but he had a con- 
ception of rents to ariſe from the term. He then authorizes 
hem to de What they had no power to do; to demiſe the pre- 
miſes, Which muſt be thoſe compriſed in the term, to receive 
the rents and profits during the minority of the deviſee, and at 
full age to pay them over to him with the improvement thereof. 
It is very inconſiſtent,” as it ſtands in the will. The firſt words 
literally taken would carry all the rents and profits, unleſs his 
notion of attending the inheritance was, that the firſt deviſee 
attaining 21 ſhould have all this. That I think was his mean- 
ing but upon theſe vague words I cannot conſtrue it an abſo- 
lute gift to che firſt attaining 21. The pecuniary fund men- 
toned in the laſt clauſe maſt mean che fund before mentioned 
ariling from the 40087. e. Upon the face of this will it is 
clear, that the perſonal fund, as far as it was to attend the inhe- 
ritance, was to attend theſe eſtates; and would have gone with 
the real, as far as the rules of law would permit: the money 
ankng fromthe ſale of the real the heir would have taken; for Land deviſed 


to be ſold; 
the produce 


tc applied as aſter mentioned: iſ no diſpoſition is made, the heir ſhall take. 


there 
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ſons having prior eſtates of inheritance coming in fe during e 


for the legatees, that he had not by the will diſpoſed at all of hi 


nal, which he muſt have meant to be a perſonal: benefit, after 


from Lord Nenpon in the conſtruction ; vis. that by the wil 
the perſonal given is attendant upon the inheritance; and the co- 


ies in Chancery. 
chere was no diſpoſition of chat (4). If chat is clear, a; to * 
perſonal and the ſurplus of the 40004. it would be a gift to e. 
ſucceſſive tenants for life of the intereſt with veſted intereq, 7 
the principal to ſuch as ſhould firſt come in eſſe, and ſhoul 
have eſtates of inheritance, ſubject to be deveſted by other per- 


continuance of the life eſtate. Upon the codicil it is contended 


perſonal eſtate, any more than he had of the money produced 
by the ſale of the real after failure of iſſue male under the limi. 
tations; and that it is impoſſible he could intend as a bene. 
ficial intereſt to the legatees to give” the reſidue of the perſo- 


failure of thoſe limitarions. 1 ſhould have thought, there wx 
great weight in this upon the abſurdity, if it was not perfecly 
clear, that ſuch abſardity did belong to his intention; for i 
is evident, that was his intention as to the money produced by 
the ſale of the real; che reſidue of which he takes up and cou- 
ples with the reſidue of his perſonal; and it is not more abſurd 
as to the one than the other. Therefore I'cannot conſtrue theſe 
words upon the idea of abſurdity contrary to the conſtruction 
to be put upon the will. Then it comes to this; that he had 
given it by the will to attend the inheritance; and after thoſe 
eſtates ſhould be ſpent he had left it undiſpoſed of. The cadi. 
cil operates only on what is not given away by the will. He 
had given the reſidue of the perſonal; as far as the rules of lar 
would permit, to attend the inheritance: beyond that he had 
not given it at all; therefore the codicil operates upon the re- 
ſidue after payment of the debts and beyond thoſe limitatio ns 
This is by no means to be called a clear caſe. I have changed 
my opinion more than once. It is a very inconfiſtent and ab- 
ſurd will : but upon reading it over and over, and conſidering the 
moſt ſafe conſtruction to be put upon the will, firſt indepen 
ant of the codicil, then with it, | I am not warranted to differ 


dicil has given only what remains after the attendance on the 
inheritance fails; which will be, when any perſon having an 
(4) There is no equity between real and perſonal repreſentatives to change the qua), 


which at the death the property happens to have, See Chiti v. Parker, ante 271, and the 
Eaſcs there cited. A | Do 
__ ellate 


eſtate of inheritance comes in effec. It was contended to be too 
e. If it was a gift of perſonal not till an indefinite failure 


of iſſue male, it would be ſo: but the thing itſelf is given to the 


Tue male, when any come in eſſe; therefore there is no ſuſpen- 
hon or locking up of the property beyond what the rules of law 
permit. The declaration therefore, that this fund ſhall attend 
the inheritance as far as the rules of law will allow, is 
right, | : 
As to the petition of Forigſcue, as firſt tenant for life he muſt 
have all the rents and profits ſubject to the term: but as to the 
reſidue of the money raiſed under the' term and the perſonal 
eſtate, the conſequence of its forming an aggregage fund and at- 
cending the inheritance is, that the intereſt only is payable to 
the tenant for life : but the principal will veſt in the firſt tenant 
in tail, The furniture muſt beſold. | 


ROW O ER. CLOWES: 


Auguft 1ft, 1794- 


wor eſtate.” | ö * 


H E teſtator created a term of 500 years for payment of 
debts and legacies ; and gave a legacy in the following 
terms; I give to*my niece Lælilia Dare/on the ſum of 1000 /. 
* to be paid to her immediately after my deceaſe, in caſe ſhe 
* ſhould happen to be then married: but if my ſaid niece ſhould 
happen not to be married at the time of my deceaſe, then I 
direct the intereſt for her ſaid legacy of 1000 J. to be paid 
to her for and during the term of her natural life ; to be calcu- 
« lated and paid to the day of her 'death, or till ſhe ſhould be 
„married, which ſhall firſt happen; and if ſhe ſhould die un- 

© married, chen the principal. of the legacy of 1090 J. to lapſe 
| © for the benefit of the perſon, who may be entitled to my real 
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| Rolls. 


Teſtator crra- 
ted a term for 
debrs and le- 
gacies, and 
gave 1000 l. 
to his niece 
to be paid 
immediately 
after his de- 
ceaſe, if the 
ſnould be 
then married; 
if not, the 
intereſtof her 
ſaid legacy 
to be paid her 
for life, to be 
calculated 
and paid to 
the day of 
her death or 


mar. lage; if the hogld die unmarried , the legacy to lapſe for the benefir of the eſtate ; and by codicil he 


gave her 200 U, in addition to what h 
be railed out of the ſame fund, 


teſtutor's death is entitled. 
Vor. II. SY 


\ 


By 


e had given her by the will: held, that the additional legacy 1s to 
and ſubje& co the ſame conditions; and the legatee having married after 


/ 


1 * v. 


450 by Cales- in Cha 


: 


By codicil he gave to his fad niece „ the farther ſam of 


1794. 

—— © 200 . in addition to what 1 have given her by my within 
&. oy written wall.” | ** FaF. 

Crowes. 2 


| Thelegatee was tinmarried at che death of the teſtator; ty 
married ſoon afterwards. The bill was filed by her with her bur. 
band claiming theſe legacies. | 


Maſter of the Roll. 3 | 
A legacy _ As to the codicil, Lord Thurlow has determined, that ſub. 
fubſtitured ſtituted and added legacies ſhall be raiſed out of the lame 


for another 


ſhall be rai- fund, and ſubject to the ſame conditions. There is no douht, 
0s job that if there are not expreſs words or neceſſary, and I will ſay 
5 8 unavoidable, implication from his having given it over, if lle 
the ſame dies unmarried, I cannot ſupply it. I cannot dive into his in- 
wooden. tention, unleſs it is ſo expreſſed, as to ſatisfy me, he did mean 

it. The only queſtion is, whether upon reading this legacy and 

coupling it with the codicil, which may have effect upon the 
word © addition,” it is not clear, he meant to give her this, 
1 when ſhe married. Is it not the ſame as to fay, it ſhall not 
| lapſe, if ſhe does marry? I am clearly of opinion, it muſt be 
raiſed. 


— 
—_ 


— 


PAGE v. LEVER. 


Augut 1}, 1794. 
| Pienof 5 | 7 7 HE bill was filed on the part of an infant againſt the heir 
_ pver-roled, 1 and executor of Sir 4/bton Lever to have poſſeſſion of an 
ecauie no | | 


ſein was - eſtate delivered up, and an account of the rents and profits, and 
fated-" of the value of ſuch parts, as had been fold. The defendants 
| pleaded, that in 1738. Sir Darcy Lever and another being in 
poſſeſſion of the eſtate and receipt of the rents and profits levied 

a fine to the uſe of Sir Darcy Lever in fee, who continued in 
receipt of the rents till his death in 174 r, when the premiſes 

| deſcended to Sir Aſhion Lever; who in 1764 levied a fine to the 
© uſe of himſelf in fee. e _ 


\ 


2 + 
* 


he Lord Chancellor expreſſed his opinion ſtrongly againſt the 


pill; as it appeared on the face of it, that long before the year 
1732 the Levers claimed the fee and inheritance ; and had been 
in poſſeſhon '6o years after the expiration of a term ſet up by the 


pill, when there was no ampediment to try the title at law; the 
plaintiff therefore could have no remedy at law for want of ſeiſin 
within 20 years; and it was a pure legal title: but as poſſeſſion 
only was alledged in 1738, when the fine was levied, and not 
any ſeifin, the plea was on that ground over-ruled, with liberty 
to amend, - On this point were cited Story v. Lord N inaſor, 
2 Ath, 630. and Culprit v. Straiton, 23 July 1774. | 


—— 


* ** 


— = _ = 
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Lord LON SD AL E b. LITTLE DALE. 
Auguſt 24, 1794 


Fus bin ſtated che following caſe. The plaintiff, tenant 
1 for lite without impeachment of waſte, with divers re- 


mainders over, of the manor of St. Bees in Cumberland with all 


its appurtenances, and of divers meſſuages, lands, coal mines, 
and herediraments, at and near / bitebaven, with power to 
grant building leaſes, in 1763 let a piece of ground part of that 
eſtate near Whitehaven to Samuel Martin to hold the ſame to his 
heirs and aigns for ever at an annual rent of 19 J. 18s. with re- 
ſervation to the plaintiff and his heirs of all mines and ſeams of 
coal and other mines and minerals whatſoever, as well opened 
20 unopened,” or which might at any time be opened or found 
in che premiſes, with full liberty and power for the plaintiff and 
his ſervants to work the fame. The leſſce built a houſe, and 
afterwards made ſome additions and improvements, upon the 
premiſes; which in or about Fanuary 1791 were by meſne al- 
bignments veſted in the defendant Liitledale. In Fanuary 1791 


. . . ' "+ ” . . | 
the plaintiff” workmen in working his coal mines at a conſider- 


able diſtance from the premiſes broke into an old mine; from 
which came a vaſt quantity of water, by means of which, it was 
_ alledged, part of che demiſed premiſes gave way, and ſhrunk ; 
and the buildings thereby ſuſtained ſome damage. Littledale 
brought an action in che Court of King's Bench; and upon the 
al it was ordered by conſent, that the verdict ſhould be for 

"4 | | | nominal 


Bill lies to 
ſet aſide for 
fraud an 
award made 
a rule of a 
Court of law 
under th and 
10th Mill. z. 
6% 16. 

An award in 
a cauſe de- 
pending i- 
vot within 
the ſtatute. 


1452 Ay Cales in Chanterv. 

e. nominal damages with coſts ; and that it ſhould be referred 
ga perſon to be named by the counſel to aſcertain the value fy 
Le houſe and premiſes at the time of the accident: and that on 
Lirrüt- payment of the ſame with the coſts of the action Littledal⸗ ſhould 
vat: convey to the plaintiff. The order was made a rule of Court. 
and the defendant Golden being appointed to make the eſtimation 
ertified the value to have been 35177. The bill charged the 
ö | | aid valuation to be - manifeſtly unjuſt, partial, and exceſſive. 
! that in 1782 the premiſes were 101d under a bankruptcy for only 
| 11207. ſubject to the rent; that Liſlledale purchaſed them in 1975 
for 1575 l. ſubject to the rent, and expended very little in ad. 
| ditions and improvements; that Golden went upon the value 
| in London, did not ſeek information concerning the value 
at Whitehaven, negleded it when offered, and was governed by 
a book called The London Price Boat; and that after his appoint- 
ment he had ſeveral private meetings with Lililedale, his agents, 
ſervants, and workmen ; and conſulted with them how to increaſe 
and ſwell the ſaid valuation. The bill therefore prayed, that the 
defendants might diſcover the ſeyeral matters therein mentioned, 
and that the certificate might be declared void as unjuſt, exceſ- 
five, and extravagant, and an injunction from all proceedings 
at law upon it; and that the fair value might be aſcertained by 

the Court. 5 1 | | 


[ 


| | Each defendant put in a ſeparate general demurrer to all the 
8 diſcovery and relief. | | DES 


A Attorney General and Mr. Remilly for the demurrers. 
| a The plaintiff could have had all the relief, he wanted, in the 
Court of King's Bench; and the Statute gib and 10th Will. 3. c. 157 
requires, that the application ſhall be made ro the Court, in which 
the award is made a rule of Court. This court has never enter- 
tained a bill to ſet afide an award made à rule of a Court of law; 
| Ward v. Periom, cited by Lord Hardwicke, 2 Vg. 316. Kan bite 
v. Young, 2 Atkyns, 155. - Anderſon v. Coxeter, 1 Str. 301. Hell 
v. Miller, 1 Salk, 84. This is a bill filed at the diſtance of two 
years to ſet aſide the judgment without any circumſtance, bub 
what might and ought to have come under the confideration of 
the Court of law. A motion was neceſſary to enter vp judgment: 
then any circumſtance might have been ſtated. If they 
8 | f Hamme 
oh 5; | 


Caſes in Chancery, 


him. 


Lord CHANCELLOR. 


There is great force in the reaſons urged againſt the relief, 
the plaintiff is entitled to: but I muſt here take the caſe made 
by the bill to be true, and cannot look to any thing elſe; but 
muſt forget what I have occaltionally and judicially heard. The 


$/atute, can never hold. I agree with the obſervation in Lucas v. 
Wilſon, 2 Bur. vol, that awards made in cauſes depending are 
not awards, to which the Szatute relates: but the juriſdiction of 
this Court is not barred by a "reference under the Statute; nor 
has it ever been ſo received; for it is always part of the rule ar 
NV Prius, that the parties ſhall bring no bill in equity either 
againſt the arbitrators or each other. In the late caſe of Burton 
v. Petrie the award was a rule of the Court of Common Pleas ; 
and no objeQtion was taken: that term was part of the rule: 
a motion was made for an attachment for ſuing in this Court: 
on the affidavits made upon that the Court thought, there was a 
diſcretion in enforcing that term of the rule; and that in the 
particular” caſe that diſcretion ought not to be exerciſed to pre- 
vent an application to this Court for a diſcovery, and all the 
relief conſequential upon it. But that being a term of the rule 
at law, manifeltly ſhews, there is a diſcretion in this Court; 
and the only relief to be had, if that term is broken, is what 
the court of law may do. Therefore it is not a cauſe of demur- 
rer, that the parties have proceeded at law, and that there would 
be a remedy in that Court. That proceeding under the autho- 
 Tity of the Court of law may be perfectly incompetent ; for that, 
which would ſubvert the award, may ariſe out of the anſwers 
in equity. There is a great difference between compelling that 
diſcovery in anſwer to pointed interrogatories and affidavits at 
law. There you cannet preſs them to make a full anſwer. The 
caſe made by the bill is a diſtin charge, that Golden refuſed to 
hear evidence to diminiſh the value ; and conſulted with the 
other defendant, and perſons employed by him, in ſetting that 
value. That | requires an anſwer. Golden cannot demur ; for 
ins 18% charge of combination. I ſhould decree him upon 


| Vor, II. | % 7 8 WD that 


"cb Golden as a witneſs, the bill muſt be diſmiſſed as againſt” 


ground of the demurrer, that this is an award made under the 


Upon an 
award made 
aruleof a 
Court of law 
one term 
being, that 
no bill in 
equity ſhall 
be filed, the 
Court of law 
has a diſcre- 
tion to en- 
force that 
term or not. 


Arbitrator 
combining 


ſhall pay coſts. 


"IS ____ @aſes in Chancery. 
1794. that to pay the coſts (a). He is according to the ſtate of the 
bill an agent of the other defendant in the fraud upon the 

Lonza Plaintiff, The diſcovery in the anſwer may lead to the cal 


4 againſt ZittleZale. Golden is a neceſſary party to the bill. Hu 


Lirrrr- 


| DALE. anſwer may entitle him to have the bill diſmiſſed as againſt hin, 
and to have the coſts. Over-rule the demurrers. 


(0) Chicor v. Legueſue, 2 Yef. 315. and Wardv. Perian cited in this aaf 


* 
JERRARD ». SAUNDERS. 
Aut il. ad ui, 1794- 
Defendant HFH E bill ſtated the following caſe. In 171 I John Harring. 
py 1 I ton ſeiſed in fee demiſed to Gould for a term of 1000 years; 


chaſe for va- Which about the year 1730 being by meſne aſſignments veſted 


Juable conſi- 


er in Harris, ſubject to a mortgage to Bellamy, was purchaſed by 


1 55 an Cyriſiopher Ferrard and by indentures between the mortgagee, 
not be com- Harris, briſtopber Ferrard, and his truſtees, ſometime in or 
pelled to an- 


fuer farther, about the year 1730, the more particular date whereof the plain- 
Je ,, tiff has not been able to diſcover, as ſuch deed is in the cuſtody 
i. ge of the defendant, the premiſes were aſſigned for the remainder 
Hu A. of the term in truſt for Chriſtopher Ferrard for life; remainder 
Fer. J1-n «22%, his ſon Thomas Ferrard and Suſannah his wife for the lives of 
them and the ſurvivor; remainder for all and every the child 
and children of their bodies living at the death of the ſurvivor, 
their executors, c. in default of ſuch iſſue, then ſubject to the 
appointment of Cbriſtopher by deed or will; in default of ap- 
pointment, for the executors, adminiſtrators, and afſigns of 
| Thomas, Cbriſlopber held till his death in 1749: then 7homas 
entered, and held till his death about 15 years ago: his 
wife died in his life; and the plaintiff as their only ſurviving 
child entered. The defendant under colour of ſome mortgage 
from Thomas Ferrard has got in his poſſeſſion the ſettlement of 
1730 and the other title deeds ; and has filed a bill of forecla- 
fure and brought two ejectments. The bill charged, that the de- 
fendant knows, that ſuch ſettlement or ſome other was executed 
by Cbriſiopher Jerrard, whereby the plaintiff is entitled as afore- 
ſaid, or to ſome other intereſt in the premiſes; and the _ 
| | ds ol 2 | 2 


; ” 
: | 


© Tales in Chancery, 

lu or ſome perſon with his privity now has, or lately had, the 
Gid deed or one counterpart, duplicate, abſtract, extract, recital, 
minute, or memorandum, thereof ; and the defend ant has ſeen 
* heard the contents, and knows, ſuch ſettlement did or does 
exiſt, and where it now 16, and in whoſe cuſtody he laſt ſaw it, 
and what is become of it ; and in caſe it has been torn, defaced, 
-burat, obliterated, cancelled, deſtroyed, or made away with, that 
as done by or with the privity of the defendant to defraud the 
plaintiff; and that the defendant knows, that Thomas PFerrard 
was only tenant for life, and had no right to make ſuch mort- 
gage Ce. and knows and believes, that an abſtract of Thomas 
| Jerrard's title including the ſaid ſettlement of 1730, and where- 
in ſome notice, recital,*or memorandum thereof and of the truſts 
and the rights of Thomas Ferrard and the plaintiff, or ſome aſſer- 
tion or ſuggeſtion tending to a diſcovery thereof and of the 


plaintiff's claim, was made, was ſent and delivered to the defend- 


ant and the ſeveral mortgagees and incumbrancers, under whom 
he derives, or ſome agent for them, before execution of the 
mortgage, under which the defendant claims, and payment of 
the conſideration; which the defendant knows and believes was 
after he and they had peruſed the ſaid ſettlement, and had full 
notice of the truſts. The bill therefore prayed, that the defend- 


ant might anſwer, and produce the {ſettlement and all other title · 


deeds, Ce. and an injunction from proceeding at law. 
The defendant pleaded a mortgage without notice actual or 
conſtructive; which plea was over-ruled, becauſe the facts from 


which notice were inferred, were not denied (a). 


An anſwer was then put in ſtating a feoffment of March 173 I 


by Chriſtopher Ferrard to Harris in truſt for Chriftopher Ferrard 


his heirs and afligns.; that on the death of Chriſtopher the pre- 
miſes deſcended upon his ſon Thomas, who on the 1/ of June 
1749 mortgaged to Bayley. The anſwer then ſtared ſeveral aſ- 
-ignments of that mortgage, by which in 1763 it became veſted 


in Alice Dialer, who by will in 1774 gave all the reſidue of 
her perſonal eſtate and ſecurities for money in truſt for her grand- 
ſon the defendant, in caſe he ſhould attain 21; under which 
in 1784 the ſaid mortgage was alligned to the defendant ; that 
Thomas Jerrard by his will-in 1777 reciting the mortgage made 


$145 (a) Ante 87. 4 Bre. C. C. 323. ! 


4 by 


1794. 
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1794. by (5% direQted, that it mould N a . upon the pr 

1 miſes and not be paid out of his perfonal eſtate; that "+ was 
„„in poſſeſſion and pretended to be Taled in fee at the time of dhe 
PO mortgage. The anſwer then ſtated, thatfMoſe, under whom the 
| defendant claimed, were mortgagees fo# valuable conſideration 
-without-notice of the ſettlement, Vc; and that the defendant 
does not know, or believe, that an abſtract of Thomas Ferrar7, 
title, Ge. was ſent, c. (directly as charged in the bill) to Alite 
Dicker or any of the ſaid mortgagees ; chat the defendant has 0 
objeQion to produce the originals of the deeds' ſer forth; ; that he 
believes, Alice Dicker actually paid the ſaid mortgage money with. 
out any notice whatever of the title ſet up by the plaintiff, and 
therefore, and becauſe the plaintiff does not offer to confirm the 
mortgage, and this Court does not compel a diſcovery, which 
might hazard the title of a morigagee bond fide and without notice, 
the defendant inſiſted upon theſe ſeveral matters, as if he had 
pleaded them in bar to the diſcovery prayed touching the leaſe 
by the bill alledged to have been made by Harrington, or the 
aſſignmenta, or the ſettlement therein ſtated, upon which the 
plaintiff founds her tlaim to the mortgaged premiſes, upon 
which the mortgage now remains due ce che defendant with 

a large arrear of interẽſt and coſts, 
1 A great number bf exceptions Lale ben do che anſwer, and 
ns were allowed by the maſter upon the principle, that a defendant, 
-who ſubmits to anſwer, is bound to anſwer fully. The point came 
before the Court on exceptions to the * | | 


For the plaintiff were cited Cookſon v. Elli en, 2 Bro. C. C. 252, 
and Shepherd v. A. 3 Bro. C. C. 239. 


For che defendant the following 2 10 were mentioned: Finch 
v. Finch, 2 Ve, 491. Earl of Suffalk v. Green, 1 All. 450; that 
though a plea or demurrer is over-ruled, the ſame matter may be 
inſiſted upon by anſwer; Ea/t India Company v. Campbell, 1 Jg 246; 
Gunn v. Prior ; where the plaintiff claimed as heir ſuggeſting an 
_--out-ſtanding term: a plea, that he was not heir, was over-ruled: | 
the defendant then anſwered to the ſame effect; and infiſted, that 
he was not bound to anſwer farther: the Maſter reported the 
anſwer inſufficient : but on exceptions Lord Kenyon would not 
make the defendant. anſwer, unleſs the plaintiff would go to iſſue 
o try, * he was 3 „ 1 
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en als hid, hav ins Shepherd v. Roberts, Lord Thurlow up- 1794. 
ot exception to the farther anſwer changed his opinion; and 
that in Newman v. Godfrey, 15th April 1778, | Lord Kenyon ſaid, s 
Cookſon v. Ellifon es, stone. 


Lord CHANCELLOR; 


1 am relieved from all difficulty as to the two caſes before Lord 
Thur ln. Cookſon v. Elliſon is certainly miſtaken ; and though the 
other is truly reported, it appears, that Lord Thurlow afterwards 
changed his opinion. Thoſe are the only caſes, that at all embar- 
rafſed me. I have looked into Rogers v. Scale, 2 Freem, 84. It is 
impoſſible, that could be the determination of Lord Nottingham ; 
that if the plaintiff has a legal title, the defendant cannot protect 
himſelf as a purchaſer for valuable confideration : but he may, if 
the plaintiff has an equitable title. It is direQly contrary to what 
he laid down foon after be got the great ſeal (a). The very reverſe 
was often ſtated by him: it was laid down by him, that againſt a 
purchaſer for valuable conſideration this court had no juriſdiction. | 
Tages caſe (5) was determined by him: the defendant had 995-4 45 
— the conveyancer's table the deed, that affected 2 9 
his title 3 and though he got it in that manner, Lord Nottingham en 3 
would not oblige him to fer it forth. A caſe, that occurred to /; En 
my recollection, produced many points: it is Baſſet v. Noſwor- < EE aw 
4%, Finch 102, The plaintiff took up the cauſe as heir of Lady 2 2 
Seymour, claiming under a legal title: the defendant ſet up 2 . & 
purchaſe for valuable conſideration without notice: Lord Bridge- . + 
mam had  over-ruled the plea; in conſequence of which a great - 
variety of proceedings took place in this court. It came before 
Lord Nottingham: he reverſed Lord Bridgeman's order; and 
ſuppreſſed all the proceedings that took place in conſequence of 
the production and diſcovery. The book does not ſtate it amiſs : 
A purchaſer bona fide without notice of any defect in his title 
at the time, he made the purchaſe, may buy in a ſtatute, or 
- mortgage, or any other incumbrance ; and if he can defend 
+ himſelf at aw by any ſuch incumbrance bought in, his adver- 
* ſary ſhall never be aided in a court of equity for ſetting aſide 
* ſuch incumbrance; for equity will not diſarm a purchaſer, 
© but alhſt him; and precedents of this nature are very antient 
and numerous ; vis, where the court hath refuſed to give any 


4) Barlace v, Cook, 2:Preem. 24, (5) Cited 1 Yon. 52. 
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This court 
will not take 
the leaſt ſtep 
Againſt a pur- 
chaſer for va- 
luable conſi- 
deration 
without no- 
tice; not even 
to perpetuate 
te ſtimony 


againlt him. 


Cales in Chanterv. 


< afliſtance againſt a purchaſer either to an heir, or to a widoy, 
* or to the fatherleſs, or to creditors, or even to one purchaſe 
* _—_ another.” | 


% 


I am perfectly ſatisfied upon the general reaſoning, that thi, 
court will never extend its juriſdiction to compel a purchaſer, 
who has fully and in the moſt preciſe terms denied all the cir. 
cumſtances mentioned as circumſtances, from which notice may 
be inferred, to go on to make a farther anſwer as to all the cir. 
cumitances of the caſe, that are to blot and rip up his title. To 
do ſo would be to act againſt the known eſtabliſhed principles of 
this court. I think, it has been decided, that againſt a purchaſer 

for valuable conſideration without notice this court will not take 
the leaſt ſtep imaginable. _ I believe, it is decided, that you can- 
not even have a bill to perpetuate teſtimony againſt him. I am 
pretty ſure, it is determined, that no advantage, the law gives 
him, ſhall be taken from him by this court. The doctrine as 
to the juriſdiction of this court is this: you cannot attach upon 
the conſcience of the party any demand whatever, where he 
ſtands as a purchaſer having paid his money, and denies all no- 


tice of the circumſtances ſet up by the bill. The only doubt! 


had was as to two exceptions, that ought I think to have received 
an anſwer. There is in them ſomething like a ſuggeſtion of 
ſpoliation : “that the defendant has not ſtared, whether ſuch 
« ſettlement was burnt, torn, defaced, obliterated, cancelled, 
«« deſtroyed, diſpoſed of, or made away with, and by whom; 
and whether that was by the defendant's conſent and privity 
* to defraud the plaintiff,” Upon looking into the bill there are 
interrogatofies of this nature : but there is no charge or caſe of 
ſpoliation made. Theſe two muſt therefore follow the fate af 
the others. The exceptions to the report muſt be allowed (a). 


(a) See Cartwright v. Hateley, ante vol. 1. 292. This deciſion adds to the eaſes excepted 
at the end of that caſe, page 294. note {e), that of a purchaſer for valuable confderauon 
without notice. 
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"Z*RENISON v. ASHLEY. 
Aug 24, 4th, 1794. 


Ii and Fane Kelſon are great grand-daughters and 
co. heireſſes of Fob Tzzard the elder, and grand-daughters and co- 
reireſſes and only ifſue in tail of Thomas 1zzard the elder, one 
of the ſons of the ſaid John, and nieces and co-heireſſes of Tho- 
mar Fezard, fon and heir of Thomas the elder. Jobn {zzard the 
elder being ſeiſed in fee of certain premiſes in Ramſbury, which 
were divided by him into two tenements, and having only two 
ſons, John and Thomas, at the marriage of his fon John with 
Catherine Goatley, about the year 1715, by ſome deed or deeds, 
ſettlement, will, articles, agreement, covenant, or inſtrument in 


writing duly executed, all the ſaid premiſes were for good and 


valuable conſideration ſettled or agreed to be ſettled to the uſe 
of John the elder and his wife for the lives of them and the ſur- 
vivor; remainder as to one moiety to Jobn the ſon and his wife 
in the ſame manner ; remainder to the firſt and other ſons of 
the marriage in tail; remainder to the daughters in tail; re- 
mainder to the right heirs of Jobn the elder in fee; as to the 
other moiety to the uſe of Thomas the other ſon for life; remain- 


der to his firſt and other ſons in tail; remainder to his daughters 


in tail; remainder to the right heirs of John the elder in fee; or 
in ſome other manner, ſo that the plaintiffs have become entitled 
to the whole premiſes, or a moiety at leaſt, or ſome other right 


or intereſt, The aforeſaid or ſome other deed, &c, whereby the 
premiſes were ſo limited, or ſome counterpart, copy, Cc, extract, 
abſtract, e tending to a diſcovery of the contents, are or were 


in the cuſtody of the defendant ; or ſhe hath read and heard the 
contents. John Ezard the elder and his wife, or one of them, 
continued in poſſeſſion till the death of Jobn the ſurvivor in 
1725, John the fon and his wife, or one of them, continued in 
Pollefſion of one moiety till the death of the furvivor in 1757: 
then their only ſon Joby was in poſſeſſion till his death in 1772 ; 


and on his death without iſſue his only ſurviving ſiſter Fane and 


her huſband Johns Day either with or without the children of a 
deceaſed fifter Sarah Snelgrove entered, and continued in poſſeſ- 


En bill ſtated che following caſe. The plaintiffs Anne 
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Bill for diſco- 
very, and de- 
liveryof a 
ſettlement, 
under which 


plaintiff 


claimed, and 
other title 
deeds, and 
poſſeſſion of 
the eſtate: 
demurrer to 
all the relief, 
and all the 
diſcovery ex- 
cept of the 
ſettlement, 
for want of 
equity; and 
anſwer ad- 
mitting the 
ſettle ment 


and offering 


to produce it; 
and denying, 
thet defend. 
ant had any 
other relative 
to plainuff's 
title: the title 
being legal, 
the court 
would only 
order the ſet. 
tlement to be 
produced at 
the trial; the 
demurrer 
therefore go- 
ing to all the 
relief, the 
defendant 
had leave to 
amend. 


ſion of that moiety till the death of Jane, who ſurvived her 
huſband, and Mee in 1779; and then the defendant, a daughter 
. wy” of 
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of Fohn Day by a former wife, wrongfully entered, and * 
ever ſince kept poſſeſſion. As to the other moiety, Thom, bzar 
the ſon of Jobn the elder was in poſſeſſion till his death in 
1735: then his only ſon and heir Thomas, or the ſaid Fane Dy 
and the defendant, or ſome perſon claiming under him, entered, 
and continued in poſſeſſion till his death; and ever fince hi 
death the defendant has wrongfully continued, and now i, in 
poſſeſſion. The bill charged ſeveral applications for a diſcovery 
and production of the ſettlement ; that no recovery was ſuffered 
by any perſon having a ſufficient intereſt to bar the intail; that 
the defendant knows that; and that all the premiſes upon the 
death of Thomas E:zard, grandſon of Febn the elder, and uncle 


of the plaintiffs, in 1791 deſcended upon the plaintiffs, as only 
ſurviving Hlue in tail of Thomas /z2ard the elder, and co-heireſſe 


of Jabn the elder, with reſpect to one moiety ; and with reſped 
to the other, as ſuch co-heireſles, the eſtate tail being ſpent. The 
bill then ſtated the pedigree; and prayed, that the defendant 
might make a full diſcloſure of theſe ſeveral matters; and deliver 
up poſſeſſion of the eſtate, and the faid deed or deeds, c, or 
other inſtrument, whereby the premiſes were ſo fettled, or in 


any manner, ſo that the plaintiffs have become entitled, and the 


counterparts, &, with the title and other deeds relating to the 


' premiſes in the cuſtody of the defendant ; and account for the 
rents and profits ſince the death of Thomas lazard the uncle of 


the plaintiffs. - 


As to the whole diſcovery and relief prayed by the bill, except 
ſo far as it ſeeks a diſcovery, whether any deed of ſettlement 1s 
in poſſeſſion of the defendant ; and whether any applications 
were made for a diſcovery and production thereof, the defendant 
demurred ; for that the plaintiff's title, if any, was at law; and 
as to ſo much of the diſcovery prayed, as was not demurred to, 
the defendant by anſwer admitted, that ſhe had in her poſſeſſion 
a deed dated June ad, 1713, whereby Jobn Lazard the elder in 
confideration of the marriage of his ſon. Jabn conveyed all the 
premiſes to the uſe of himſelf for life; remainder to his wife for 
life; remainder as to one moiety to Fobn the fon for life; re- 
mainder to Catherine his wife for life; remainder to the heirs of 


| their bodies; Temainder to the heirs of Jobn the elder in fee; 28 


to the other moiety to Thomas, his other ſon, for life; remainder 
to the heirs of his body; remainder to Jobn the elder in fee. 
The anſwer alſo admitted, that the deſendant had a copy of op 
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dis in Chancery. .. =. - 
Cad deed; and offered to produce both, as the court ſhould di- 1794. 


tect; and denied, that ſhe has, or ever had in her poſſeſſion, 1 
cuſtody, or power, any other deed or deeds, inſtrument or inſtru- 
ments, writing, or any copy Or duplicate of any deed, inſtrument, 
or writing, by or through which the plaintiffs do or can derive 


or make out their title to the ſaid premiſes or any part thereof, 


Atar. | 


| or in any reſpect thereto, | "HE 
Mr. Lloyd and Mr. Hall for the plaintiffs... 

To a bill merely to have a deed delivered up an affidavit, that 
it is not in the poſſeſſion of the plaintiff, is not neceſſary: it is, 
if relief is prayed : Anon. 1 Ch. Ca. 231-3 1 Eg. Ca. Ab. 13. Pl. 1. 
Anon 1. Vern. 180. Godfrey v. Turner, 1 Vern. 247. Anon. Pre, 
Cb. 536. Whitchurch v. Golding, and Saunders v. Stevens, 2 P. 
Will. $41. Theſe caſes admit, that if the plaintiff has not the 
deed in his cuſtody, and makes the neceſſary affidavit, that gives 
the court juriſdiction. The demurrer covers too much. The 
plaintiffs are entitled to a diſcoyery as to the pedigree, the vari- 
ous deaths, and if they are dibnherited, by what means. | 


Mr. Simeon for the defendant. | 

The only queſtion is, whether this is a title at law or in equity. 
The nature of the demurrer is, that this Court has no juriſdiction, 
A demurrer to all the diſcovery and relief, if good to the relief, 
will be allowed as to the whole, though it covers too much in 
reſpect of ſome little matter of diſcovery, to which the plaintiff 
is entitled; Price v. James, 2 Bro. C. C. 319. Meaſter v. Bran- 
fon, cited ibid, 282. Charles v. Taynſum, Exch. July 1792. (a). 


Lord CHANCELLOR... 17 | , 
This is a pure eſectment bill as to the title to the land. The 
only allegation calling for an anſwer is as to this deed. The 
Court will direct it to be produced at the trial; but no more. The 
Plaintiffs have no right to a diſcovery of the pedigree, unleſs they 
lay a foundation for it ; otherwiſe no man would bring an eject- 
ment, that hac any complication in it. The caſes cited for the ber 
bill go ng farther than this, that the loſs of the inſtrument with as ioftrument 
the affidavit entitles the plaintiff to a decree guoad the matter; —__ 


vit gives a 


| | | right to relief ; ag upon a bond to a decree for payment: ſo of a deed. 
3 (ee Calli v. Swayne, 4 Bro. C. C. 480. | | | 
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1794. che loſs of a bond gives a right to a decree for payment of g 
: 
| 1 9 money; and ſo of a deed, 1 agree, no general demurrer could 
be put in to ſuch a bill. The juriſdiction is transferred to 
." HO certain extent. But what 18 the equity in this Caſe ? ls ; f 
poſſible for me to decree, that the deed” ſhall be delivered " ; 
There is no allegation of infancy, a term out-ſtanding, or ta 
poſſeſſion was gained by, undue means. The plaintiffs ſlate, 
that under colour of a legal title the defendant entered as heir, 
which title they deny. The only relief I can give, is to enable 
them to make out their title at law. They will get poſſeſſion af 
the deed by a ſabpæna duces tecumh - if they recover, the dec 
will remain in Court, if there is any doubt about the eſtabliſh. 
ment of the title afterwards ; and upon judgment in ejectment 
would be delivered up to them. "IT the party does not bring 
the deed, the act of the party will give the plaintiffs an equ: ty, 
which they have not at preſent. This is another of the fiſhing 
bills, that I do not like to ſee in this Court. A ſpirit of prying 
into titles has got into the Court, that is * highly dangerous to 
the title of every man in England, I fancy it proceeds upon 
the principle, we were diſcuſſing inthe laſt cauſe; that if you get 
a word of an anſwer, every thing in the bill mult be anſwered. 
There is a little doubt as to the mere matter of form. The re. 
lief particularly prayed I cannot give: but I doubt, whether 
the demurrer ought not to have been à little qualified as to the 
relief, It is fald, if f alfow tlie demürter, there is an end of 
the cauſe; and I cannot make an order upon the defendant to 
Produce the deed ät the trial. It is not meant to that extent; 
for though the defendant demurs, ſhe offers by the anſwer to 
produce the deed, as the Court ſhall direct. The objection is 
only, that the plaintiffs have no right to proceed in equity: but 
| it is not meant, that the Court ſhould be debarred from making 
an order for tlie production. 1 ſhould: have no difficulty in 
3 | ordering that. If the bill had ſtated plainly, that they had 
brought! an ejectment, and could not proceed, becauſe the deed 
as in your poſſeſſion, the Court would compel a diſcovery and 
| productioi. I ſhould upon” motion direct it to be produced in 
conſequehice of the anſwer. "Though the title is legal the plain- 
tiffs have certainly a right to the diſcovery, and to the aid of 


; his Gbr prodution of the deed to remove a term, -n 
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bes ſet up as an impediment. That 4 18: a ecke of re- 
ee 1 doubt, the anſwer has over-ruled "ls a5. 
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RICHARDSON „ ELPHINSTONE. - 
5 ae , 1794- 2 71 | 


(GEORGE RICHARDSON by his marriage- articles in 1789 
covenanted to pay. to his wife, in caſe ſhe ſhould ſurvive him, 
2001, free of all deductions in the name of a jointure, and the 


life, to commence at Whiſunday.or Martlemat, which ſhould firſt 
happen after his deceaſe. Afterwards by his will he directed his 
debts to be paid, and gave his wife for life the capital meſſuage 
at P. in-Corawell, with the houſchold goods, plate, linen, and 
china, therein; and deviſed an eſtate to his eldeſt ſon, when he 
ſhould attain 21. Then reciting articles, into which he had en- 
tered, to aſſociate captains of India ſhips, he gave certain direc- 
tions relative thereto; and then gave all the refidue to truſtees 
upon truſt to inveſt the ſame in ſtock, and to permit his wife 
and her aſligns to receive 100 l. per annum during her life. He 
then gaye annuities to his children, fiſter, and uncles ; and de- 
clared, that'thedeveral annumics as well to his wife and children 
as to his ſiſter and uncles ſhould. be payable half yearly, and com- 
mence from the day of his death. The teſtator died in 1791. 
The eſtate deviſed te his wife for life was above the value of 
1004, per annum. The queſtion was, whether the proviſions in 
che will for che wife were a performance of the covenant; or 
were intended as a fatisfaQion. N gy 


Maſter of the Roll. | | | 


 Thereenal-ofithe articles to affociate captains of India ſhips is 
not 1namaterial ; for it ſhews, obligations of that nature did occur 


do him. The firſt queſtion is, whether this is a performance; 


whach 


ſum of gol. to provide herſelf with a houſe, yearly during her pay 
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tion for the intereſt of the other ſum payable in a month after 


has not done ſo; but has left his perſonal property to deſcend, 


venant. Lord Hardwicke held it, not a ſatisfaction, but x per 


formance, can this court according to the rules conſtrue |; 


a a ſtranger (c). Here if the teſtator had the articles in contem- 


7 Caſes in Chancery. : 


which was the great queſtion in Les v. d*Aranda-(a) and t, 
other caſes, where a perſon covenanting to leave a ſum of mo 


ſo chat an equal or greater ſum would go according to the ca. 


formance ; and rightly. This cannot be held a performance 
There is a different time of commencement. If it is not a * 


intended as a ſatisfaction; for it is a queſtion of intention? 3; 

holding it a ſatisfaction I ſhould overturn many caſes. Talus, 
v. Vinck, 2 P. Will. 61 3. was pretty nearly as ſtrong as this. In 
Broughton v. Errington, 7 Bro. C. C. 12. the bounty by the wil 
greatly exceeded the other proviſion, The laſt caſe is Haynes. 
Micoe, 1 Bro. C. C. 129. There the exceſs of the ſum given by 
the will, and payable in fix months, was more than a compen(. 


his deceaſe. Lord Thurlow was ſo ſtruck with the general rea. 
ſoning, that he was very near decreeing it a ſatisfaction: but 

upon farther conſideration he changed his opinion. After theſe 
caſes it would be a preſumption in any one fitting, where I do, 
to hold this a ſatisfaction; and when it is conſidered, how r 
much more material it is, that certainty ſhould be purſued, than 
that conjectures ſhould be formed of the intention, and how eaſy 
it would be to ſay it ſhould be a ſatisfaction, if he intended it, 
even if it was res integra, I ſhould hold, that where a man is p 
under an obligation to do an act, and does not do it, but does 
ſomething elſe, that may by ingenuity be conſtrued a ſatisfaction, 
it is ſafer to ſay, it is not a ſatisfaction. But I am not to be 
underſtood to go upon the caſes of proviſions for children; for 
they ſtand upon a different ground (5). Theſe three caſes are 
nearly upon the ſame footing as the caſe of a bond debt due to 


plation, it. is abſurd to ſuppoſe, he ſhould give a real eſtate in 
ſatisfaction for half, and an annuity payable and commencing at 
different times for the other half, proviſions ſo extremely difter- 


(a) 3 Al. 419. 1 Ye. 1. 


(4) Elliſon v. Cookſon, 3 Bro. G. C. 61. arte vol. 1, 100. The caſes are collected by Mr 
Cox, at the end of Copley v. Copley, 1 P. Will. 43. | 


(e) Chendy's caſe, 1 P. Will, 408. 


q ent, 


. 


Ed! | 4 
ies in Chancery, 
ent, Without expreſſing it to be a ſatisfaction. Therefore this is 


n P. Will. 324. See Mr. Cox's note, in which the caſes of per- 
** and ſatis faction are diſtinguiſhed. 


This queſtion is generally ftated thus: whether the proviſion by the will ic a ſatisfaQtion ; 


but where, as in this cafe, the firſt proviſion hes in contratt, the utmoſt effect of an intend- 


ed ſatisfactio 
election. 
tion, if ſo 


held a ſatitfaction of a legacy. have turned. | 


CLENNELL' v. LEWTHWAITE. 
THORNTON v TRACY. 
Auguſt gib, 1794- 


H E S E cauſes were independent of each other: but in- 

volving the ſame queſtion, and being brought forward 
under ſimilar circumſtances, they were conſidered and decided 
together; and the general obſervations of the Court were appli- 
ed to both. | vl 


The former aroſe upon the following will of Fohn Lezwthwwaite 
dated Offaber goth 1780: I Jobn Lewthwaite of Whitehaven in 
< the county of Cumberland, gentleman, being willing and mind- 
ful to diſpoſe of my worldly eſtate do make this my laſt will 
and teſtament in manner following. As touching the worldly 
< eſtate, wherewith it has pleaſed God to bleſs me in this life, 
I give, devile, and diſpoſe of, the ſame in the following manner 
and form: Imprimss 1 give and bequeath unto my kinſwoman 
Mrs. Poſtethwaite and her heirs for ever 10007: U alſo give 
* unto my kin{woman Mrs. Elisabeth Hunter and her heirs for 
* ever goof. Falſo give unto her fiſter Mrs. Agnes Lewthwaite 
«and her heirs 5oo7. lalfo give unto Mr. John Lewthwaite 


Hof the iſland of Dominica aud his heirs my freehold meſſuage 


* and tenement at Krk/anton in the ſaid county of Cumberland. 
© Lalſo give unto Mr. Wilkam Lewthwaite of Broadgate in the ſaid 
county 1020, lalfo give unto the ſaid John Lewthwaite and 


« his 


no ſatisfaction of the covenant (a). | 


n by will, that cannot be confidered a performance, will be to raiſe a caſe of 
Where the firſt proviſion is voluntary and revocable, the ſecond will be a ſarisfac. 
intended upon which the caſes, where the advancement of à portion has been 
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Cafes in Chancery; 
© his heirs all my freehold meſfuages and tenements in King o 
* Queen Street, Roper Street, and Strand Sirott, in JV, "Pity 
the ſaid county; and in default of wine lawfully begotten, ; 


to his brother Mr. William Lewthwaite and his heirs for ever, 
and I do hereby make and appoint the faid William Lewtbru;, 


Land his heirs executors of this my laſt will and teſtament. 


Ihe teſtator died on the 22d of Oflober 1790. His wife and 
only ſon both died before he made his will; the latter in July 
1779; the former in September 1780. Jobn Lewthwaite the d. 
viſce of the real eſtate died in the teſtator's life; in conſequence 
of which William the executor was alſo heir at law. After the 


debts, &c. were paid, the perſonal eſtate afforded a ſurplus of 


about 70,000-/. The bill was filed by ſeveral firſt couſins of the 
teſtator to have the reſidue diſtributed among the next of kin, 
Tune executor went into parol evidence of the teſtator's intention 
in his favour. WR: 25 


Fon Dixon Eſq. depoſed, that the teſtator for the laſt ten 


years on account of his infirmities employed the defendant to 
aſſiſt him in managing his affairs; and ſeldom tranſacted any 
buſineſs without conſulting him. In 1782 the deponent went 
to the teſtator ro endeavour to perſuade him to accept a convey- 
ance of the equity of redemption of an eſtate, upon which he 


had a mortgage, with reſpect to which there was ſome diſpute: 


the teſtator ſaid, his advice was good, but he muſt excuſe bis 
making any anſwer, till be had ſeen his relation William Leull- 
2waite ; as he would leave it to his choice, whether he would 
have it land or money. The deponent frequently aſſiſted the 
teſtator in examining his banker's accounts; and on one of thoſe 
occaſions obſerved to him, that his fortune in the funds was ac- 
cumulating very faſt; and he hoped, he had ſettled his affairs: 
the teſtator anſwered, he had much to his ſatisfaction; that all 


he had was to go to Broadgute. This converſation happened 


teltator informed the deponent, that Laneſon's ſon had 


foine time after the death of the teftator's wife and ſon, in 1783 
or. 1784 and at that time the teſtator lived at Broadgate. The 
teſtator complained to the deponent, that Zaw/on one of tic 
plaintiffs, had uſed him very ill by applying to him as a truſtee 
in the wilt of Sir 3/4 Lawſon to conſent to an application 
to parliament to dock the intail. There was a great ſhyneſs 


between the Lawſon f. amily and the teſtator to his death. "bp 
tha calle 


upon 
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upon him, and chat he ſcarce knew him: che deponent expreſ- | 1794. 
ſing his ſurpriſe, that he dic not know ſo near a relation as Mr. 4 — 
: ** 2 | CLrenNnuLlL 
Lawſon, who might poſſibly expeft to come in for ſome part f ». 

his fortune, he anſwered, it was then too late. | Laws: 


Tuck rom 
. 


Tabell Alliſon a ſeryant of the teſtator depoſed, that after the Tuacr. 

death of his ſon his wife preſſed him to make a will; and on that 
ſubject he frequently declared to his wife, that he held it good 
to keep the name up in the family. The deponent never heard 
him name any other relation of the Leuibwaites but the family 
at Broadgate 3 and once he received a letter from a perſon of that 
name at Cheſter claiming to be his relation ; upon which he was 
very angry ; and laid, he. had no ſuch relation there. There 
was no connection between the teſtator and any of the perſons 
claiming as his next of kin. 28685 | 


Henry Bowman an attorney depoſed, that upon the 1675 of 
November 1786 he went to take an abſtract of a mortgage, 
which the teſtator had, in order to prepare an aſſignment; and 
with great difficulty prevailed on the teſtator to look for, and 
let him have, the deed ; as he declared, he did not like to do 
any buſineſs without the aſſiſtance of his relation William Lewth- 
waite, who had the management of all his matters. On the 
224, of the ſame month he went to have the aſſignment execu- 
ted; and in the courſe of converſation aſked the teſtator if 
Lawſon the plaintiff was not his next of kin, and would not get 
great part of his perſonal eſtate : the teſtator replied with ſome 
earneſtneſs, „no: the bulk or moſt part of my perſonal eſtate 
will go to my relation Mr. Lewthwaite of Broadgate.” | 


Mary Deane depoſed, that ſhe had heard the teſtator ſay, 
his father was brought up at Broadgate ; and it was the family 
home of the Lewthwaites ; and that from the death of Sir Milſrid 
Lawſon he had dropped all connection with that family, having 
a diſl. xe to his brother Sir Gilfrid the plaintiff. 


* Anne Rotherie, a ſervant of the teſtator, depoſed, that after the 
death of his fon, he ſent a favourite greyhound, upon which he 
ſet a greatvalue, to be taken care of by the defendant, who, he 
fad, he thought would do it beſt. After 1780 in a converſation 
th him relpetting his intention to ſell a pew in a chapel ſhe 

ſaid, ſhe was afraid he was doing wrong; as ſhe thought, 
*. ; n 
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it would after his death belong to Mrs. Elliſon his wife's niect; 
he anſwered, it was his own property; and Mrs. Elliſin hows 
not have it; for he had made his will, and given all his pro 
ty to the defendant, except a few legacies ; and that he had given 
10001. to Mrs, Poſilethwaite, becauſe ſhe had a family, and wa 
more needy than the other legatees ; and that he had given 50, | 


each to Mrs, Hunter and Mrs. Agnes Lewthwaite the defendant; 
ſiſters: The teſtator would not liſten to the deponent's intrez. 


ties in fayour of Mrs. Eliſen; but ſaid, he had a right to do 


he thought fit with his own; and he would never alter what he 
had done. She frequently heard him ſay fince the year 1780 
down to within three months of his death, that neither Sir 
Gilfrid Lawſon the plaintiff nor any of the Lawſon family ſhould 
ever have a penny of his money or effects. There was no con. 
neQion between him and that family or the other plaintig, 
The plaintiff Sarah Cockburne applied to the teſtator for relief ſay- 
ing, her brother the plaintiff Laww/on had refuſed to relieve her: 


the teſtator refuſed to aſſiſt her; and ſaid, ſhe was to expect no- 


thing from him. The deponent heard frequent declarations from 


the teſtator during the laſt fix or ſeven years of his life, that he 


had given the greateſt part of his fortune to the defendant. This 


witneſs confirmed the depolition as to the letter to the teſtator 


claiming kindred with him. 


Eleanor Poſilethwaite —_ other witneſles ſpoke generally to the 


teſtator's regard for, and intimacy. with, the defendant and his 
family, 

The 8 ad mitted, that about two years before the teſtator's 
death the defendant in looking among ſome papers diſcovered 
the will; and about Auguft, 1790, he ſhewed it to his ſolicitor ; 
and ps an opinion of Counſel as to his title to the reſidue : the 
opinion was in favour of his title ; but that it was a very doubt. 
ful caſe; and that he might give parol evidence of the teſtator's 
declarations to explain his intention, 


1 upon the following will of Anne Loud. 


I give and bequeath to Fames Tracy the ſum of 300 J. | give 


* to. my ſervant Mary Lamble the ſum of 201. Item, I give to 


4 Fobn Thornton the eſtate at Portlemouth, called Luckaft s eſtate. 


«The orchards and houſe at Salcumbe is to be ſold by my execu- 


tor herein. after named. em, I give to my fiſter Eleanor the 


4 
4 : « ſum 
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« aum of one ſhilling. I give to my ſiſter Eſther Thornton the, 1794- ; ; 
« ſum of $0. yearly to be paid by her ſon Jobn out of the rent 2K. + 
« from Luckaft's eſtate. Lem, I give to Mary Elliot and Elizabeth 7 2 
« Kingſton my brother's children the ſum of 104 each. Ei ee 

40 give to Robert and Cranford Thornton the ſum of 5 l. each. Item, I 9 
« give 6 Fame Thornton the fam of one ſhilling. Hem, I give all Taler 

« my wearing apparel to my ſiſters, equally to be divided between 
« them. Hem, 1 give to Anne Cranford Tracy my bed performed, 
« which I now lay. upon. em, I give unto my fiſter Elizabeth 
Loud the fam of one ſhilling. I likewiſe appoint James Tracy 
« of Dartmouth Cooper, my whole and ſole executor,” 


This will was drawn by Tracy the executor 3 and was execu · 
ted by the teſtarrix on the 21/7 of March 1791; and on the 
ſame day very foon afterwards ſhe died. Tae bill Was 
filed againſt the execuror by Z/ber Thornton widow, and Eleanor 
Stone; Mary Elliot, and Elizabeth King/ton, with their huſbands, 
to have the rehdue diſtributed among the next of kin. Eliza- 
beth Loud ſiſter to the teſtatrix and mother of the executor's 
wife was a defendant. The executor by his anſwer ſaid, that 
his legacy was intended for his wife: but he not knowing 
whether 'a married woman could take 'a legacy, thought it 
detter to put it down in his own name. He went into parol 
ee. ee, Ren | 


| Mary Lamble depoſed, that the frequently heard the teſtatrix 
declare, ſhe had been all her life providing for her ſiſter Eſber 
Thornton and her family; and therefore deſigned to leave her but 
a trifle'by her will; and chat ſhe would not leave a farthing to 
Her ſiſter Eleanor Stone, with whom the lived on very bad terms; 
and that ſhe would leave the greateſt part of her property to the 
defendant and his wife, When ſhe was giving inſtructions for 
Her will, ſhe aſked Elizabeth Tracy the defendant's wife what ſhe 
ould give her: ſhe anſwered, * what you pleaſe Aunt.” The 
teſtatrix faid ©. 3001. The defendant alked the teſtatrix, what 
the would give her nephew Jobn Thornton: ſhe replied © the 
 Portlemouth eſtate ;” and directed, that he ſhould pay thereout 
40 his mother an annuity of 5/. The 'defendant then aſked, 
whether the would give Samael Thornton, Small's eſtate: ſhe re- 
Plied, & no; he hath had enough already: give him one ſhilling.” 
The defendant aſked, what ſhe would give her brother's chil- 
d ren at Dittiſham, meaning the plaintiffs Mary Elliot and Eliza- 


Ver. H. 6D beth 


4 


* 
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= 1794 4. beth King ton: n ** ſtop; and after-ſome little «; 


c ſaid, 51. each:“ the defendant faid, ſhe could afford . 
v. more: ſhe immediately anſwered : « T am, afraid 1 ſhall 


. 5 «away too much from you:“ he ſaid, ſhe had enou b, * 
Trozxro* aſked, if he ſhould give them 104. each: ſhe defired him to do 
Tzacr. as he pleaſed; and he accordingly put down 101. to each of them, 
She then ordered him to put down EE each to her nephew 

Robert and Cranford Thornton. He aſked, what ſhe would give 

her ſiſter Eleanor Stone : the replied, * nothing;”.. but after 3 

little heſitation ſaid, © you muſt give her a ſhilling; or elf it 

© will not ſtand in law.” She then direded him to put down 

one ſhilling to her fiſter Elizabeth Loud; and ſaid to him and 

his rite, = you maintain your mother: Elizabeth Tracy an- 
 ſwered, © yes, Aunt.” Hie then aſked, whom ſhe Hye have 

for the executor: ſhe anſwered, © you, Jamet. A little be- 

E | fore her death in converſation with the defendant and his wife 
=” | about the rent of one of her eſtates, which ſhe thought he wa 
going to let at an undervalue, ſhe told him, he ſhould endeavour 


to make the moſt of it; as the more he made i. the better it 
would be for himſelf. 


1 Hewitt depoſed, that ha. Saber el he * 
ſigned to leave her ſiſter Eber Thornton an annuity of 5 J. out 
of the Portlemouth eſtate ; and that ſhe would leave her ſiſter 
Eleanor. Stone but one ſhilling; as ſhe had enough already. 


This witneſs confirmed the * to what ae at che ng 
the will. 


| © Fobn Thornton Ff that the te ts de declared, 
her ſiſter - Eleanor Stone ſhould. never be the better for W; 
becauſe ſhe uſed her ſo ill. . 


n 


| Theſe witneſſes and others 3 that thi defendant s wife 
was the favourite niece of the teſtatrix ; that ſhe never tranſacted 
any buſineſs without the aſſiſtance and advice: of her and her 


huſband ; ; and had fad, td were the only Ws is had 
left. | *W 5 3 | 


There Wis no evidence for the next of kin F 1 cauſe. 
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7 ches in Ehinitip.” 47 
"aſter of 72 Rolli. R — 
_ Thels two cauſes have been long ending I hives taken N 
due more time on account of a doubt ſuggeſted by a learned 5 r A, 
judge with regard to the admiſſion of parol evidence. No man Tuo  Lor. 
has a greater regard, than I have for his deciſions and his doubts, T. der. Z- -539 5 
and I ſhould have been glad to have found myſelf warranted to 
hold parol evidence net admiſſible. No man ſees the danger, 
or feels the inconvenience, of admitting it more: but F have 
looked carefully into all the caſes. They are ſo numerous, that 
it is a diſgrace to the Court. There are near fifty in print upon ; 
this point, The great principles of the caſes are 3 F 
decided; and are laid down very clearly in Nourſe v. 
Finch, and Hornſby v. Finch, (ante 78. vol. 1. 344.) 4 Bro. 
C. C. 239, and Bowker v. Hunter, 1 Bro. C. C. 328; and 
though Lord Macclesfield in The Duke of Rutland v. The Dutcheſs 
of Rutland, à P. M. 212. does ſeem to doubt, whether before 
Taler v. Mount, 1 Fern. 473- an executor, as ſuch, was any thing 
more than a truſtee, it is clear ever ſince that caſe, and has been 
uniformly acquieſced in, whether right or wrong, that making 
2 man executor does veſt in him the whole of the teſtator's perſo- 
nal property, Who ſhall be taken to have intended to give it 
to hint beneficially, unleſs there is a ſtrong and violent preſump- 
tion to the contrary: I ſay, a ſtrong and violent preſumption ; 
for though in Bowker v. Hunter, Lord Thurlow is made to ſay, 
it muſt be an irreſiſtable inference, that is not the rule: but it 
muſt be, as it is ſtated in many caſes, a ſtrong and violent pre- 
ſumption. Suppoſing this to be the rule, Fofter. v. Mount has 
decided, that a legacy given to an executor, or as in that caſe 
equal legacies to two, ſhall afford that ſtrong and violent pre- 
ſumption to deprive him of the reſidue. It was ſuppoſed, that in 
that caſe there was ſomething of fraud: but in the note to Pelit 
v. Smith, 1 P. Wills 3. it is ſhewn, and muſt be underſtood to 
have been Lord Jefferys's opinion, that they were barred, not on 
account of fraud, but by having legacics ; which was inconſiſtent 
with the intention to give the reſidue to them. I do not intend 
do go through all the caſes: but chiefly thoſe, which bear in 
ſome degree upon the-queſtioa of parol evidence. That cafe was 
in 1687. In 1690 Cordell v. Noden, 2 Fern. 148. occurred: the Decree, chat 
<xecutors were * clearly truſtees of the r: : but then the — 44 if 


tributed 
O08 the next of kin in proportion to cheir legacies, is not warranted. 
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F 794. court did what could not be warranted by ordering the reſidue 
F, do be diſtributed among the next of kin in proportion to their 
ks legacies, In Bailey v. Powell, Pre. Cb. 92; 2 Vern, 361. a dic. 


4 „ tribution was decreed. In 1695 Petit v. Smith was determined, 


CLENNELL 


FrnexxTor 


e That is very material; for it ſhews, that at that early period 
Taser. proofs were admitted. The evidence was admitted, but was 
not thought ſufficient. Mr. Con has there collected the caſes 
upon this point; and particularly thoſe of parol evidence. I do 
not much agree with the doctrine of proofs being admitted to 
explain a will in writing. Lord Gainſborough v. Lady Gainſbo- 
rough, in 1691, 2 Fern. 252. was not warranted by any of the 
rules, that had obtained: but I believe, it went upon the ground 
of fraud; which Mr. Juſtice Buller thinks the ground of all theſe 
caſes. Then it began to be eſtabliſhed, that a legacy would 
exclude an executor, but a legacy to the next of kin was not 

- ſufficient to raiſe a counter preſumption. Then came a caſe very 
material; Lady Granville vs The Dutcheſs of Beaufort, in 1709, 

2 Vern. 648. 1 P. W. 114. 1 Bro. P. C. zog. and that was followed 
by a ſimilar caſe, Littlebury v. Buckley, 1 Bro. P. C. 440. cited 2 
Vern, 677. 2 P. F. 159. In the former proofs were allowed to be 
read for the executrix; yet a diſtribution was decreed: but the 
houſe of Lords upon the proofs alone (a) reverſed the decree. A 
caſe ſtronger for admitting the evidence than ZitHebury v. Buckley 
cannot be. In the former caſe it does not appear, what the proofs 
were, or to what time they referred: but in the latter the evidence 
ſtated by the appellant's counſel is, that for many years before the 
death of the teſtator there was a ſtrict friendſhip between bim and 
the appellant-; to whom, he conſtantly declared, he deſigned to 
give his perſonaleſtate; and uponthis evidence the Houſe of Lords 
reverſed Lord King's decree.” It would be pretty ſtrong after this to 
ſay, evidence is not admiſſible. The only proper courſe is what 
Lord King intended, an act of parliament. If theſe two caſes 
had not been followed by any others, and much more as they 
have never been impugned, I muſt hold myſelf bound. The 
next caſe is Rawlins v. Popel, in 1915, 1 P. V. 297. which 
came before three learned judges; There the proofs, which were 
at the time of the will, were admitted. It ended by a fort of 
compromiſe. The next was | Batchelor v. Searl, 2Vern. 736, in 
1716. The evidence was admitted. The next was Heron v. 
Newton in 1722 before Sir Foſeph Fekyll, 9 Mod. 11. By the Re- 
fa) For the appellant the caſe. was alſo put upon this; that the intereſt ſor life was to be 
confidered only as an exception out of the general giſt of the plate, 

| v3 N Filler 
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ler Bock it appears, the proofs were read; and in 2 P. V. 
165 it is ſtatecl thus; that though a legacy was given to the 
executor, Who Was no relation, yet was the ſurplus alſo decreed to 
him upon proof read of the teſtator's intention, that it ſhould be 
0 Rachfield v. Carele/s 1s reported 2 FP. W. 158. with a great num- 
ber of references by Mr. Cox, and allo in ꝙ Mod. g. Mr. Juſtice 
Potiit rejected the evidence, or laid no ſtreſs upon it, becauſe the 
legacy to the executor was for his care; and he was right; for 
there was irreſiſtible evidence againſt the executor; in which caſe 
would not admit it. He ſays, it was ſo held in May v. Lewin 
(a): but he did not deny, that it might be admitted, if there 
were no words | tantamount to a declaration of truſt; and he 
mentioned Lady Granville v. The: Dutcheſs of Beaufort, and Little- 
bury v. Buckley. Then came Braſbridge v. Woodreoffe, 2 Ail. 68. 
where the executors had unequal legacies. I quote it only for 
this, that though they have legacies, yet if it appears by evidence, 
that the teſtatrix always declared, the next of kin ſhould have 
nothing, that is ſufficient. In Ulrich v. Litchfield, 2 All. 372. 
evidence was refuſed: but Lord Hardiwwicke expreſsly recog- 
nizes the caſes admitting 1t upon reſulting truſts. Then came 


Nourſe v. Finch. The great argument is founded upon the 


doubts mentioned in Mr. Juſtice Buller's very able judgment; 
and that is very material: but we muſt conſider, that the 4:44 
of judges ſtated by reporters upon collateral points not in judg- 
ment before them are always to be taken with great allowance. 
In Blinkborn v. Feaſt, 2 Veſ. 27. Lord Hardwicke ſays, he does 
not give an opinion to reject the evidence in all events; but lays 


it out of the caſe, as there is no neceſſity to enter into it. It 


does ſeem, as if he entertained a doubt; and Mr. Juſtice Buller 
uſes that as an argument againſt admitting the evidence; and 
refers to The Duke of Rutland v. The Dutcheſs of Rutland, where 
Lord Macclesfield held pretty much the ſame language, except as 
to ſuch evidence as applies to the time of-making the will. Mr. 


Juſtice Buller ſeems to have ſaid, that he would reject the evi- 


dence, if he could, and if he was to continue longer in this court; 
or at leaſt that he would confine it to the time of making the will: 
but I think, I am hot able to do ſo. As to what Lord Hordwicke 
ſaid in Blinkborn v. Feaſt, it is completely contradicted by him a 
year afterwards in Lale v. Lake, 1 Wil. 213. Amb. 126. As to 
chat, Mr. Cox fays in a note 1 P. V. 10. and I believe he is right, 
that is the laſt caſe, which has been decided on parol evidence. 


(a) Stated from the Regifter's Book; 2 Cox's P. V. 159. n. | 
Vor. II. l 10 
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1794 I cannot find any other before Vourſe v. Finch. T have looked "i 
. Lake v. Lale, being determined if poſſible to ſee, what that caſe 
* 2 The bill being diſmiſſed, unfortunately nothing appears in 
wars. the Regiſter's Book, except that the proofs were read. 1 therefore 
ae od ſent for the depoſitions to ſee, Whether they correſponded with 
Taser. thoſe in the caſe as reported. There cannot be a ſtronger caſe 
for parol evidence; for Lord Hardwicke found himſelf bound 
not only to admit it, but to decide upon it. The reports agree 
both in the evidence, and the opinion and reaſons of the Court; 
and the evidence is taken almoſt verbalim in both. The evi. 
| dence was, that the teſtator declared, he had taken good care of 
his wife; and the reafon, he had given her a ſum certain, was, 
that he had great loſſes, and thought his affairs were in bad 
hands; but that if ſhe had good luck in getting in his effect, 
there would be ſomething more, which would be all her own. 
It is in effect, as it is ſtated in the reports. After this evidence 
has never been rejected: I do not ſay it has ever been decreed 
upon. Then came Nourſe v. Finch. There, though it was ad- 
mitted, Mr. Juſtice Buller throws out thoſe doubts: but I can- 
not think, I have a right to entertain them fo ſtrongly, as he 
did. Now therefore the rule is clearly eſtabliſhed, that the exe- 
cutor ſhall have the reſidue, unleſs there is a ſtrong and violent 
- preſumption to the contrary ; that a legacy to him affords that 
preſumption: but that it is not fo ſtrong to take away his legal 
Tight as to deprive him of the opportunity of proving by parol 
evidence, that the teſtator did intend, that he ſhould have it. 
i Therefore I am bound to admit it; for thoſe caſes clearly eſta- 
L U bliſh it. Jam ſorry, it is left in that precarious way: but 
1 whatever the private opinion of a judge may be, it is ſafer to 
conform to eſtabliſhed deciſions, particularly in the Houſe of 
Lords: but if not, yet the errors of great judges acquieſced in 
by a ſucceſſion of judges for a ſeries of years ought to be adhered 

to. e by 2 


A to the two cauſes before me, I ſhould have been glad to 

have rejected the evidence in 4%to; though perhaps in one of them 

the words woull hardly be ſufficient; but being admitted, I 

IJ muſt decide upon the import of it. In Nourfe v. Finch and 
= . Huornſby v. Finch it is clear, neither Mr. Juſtice Buller nor the 
Lord Chancellor decided upon the point as to the parol evidence. 
They avoided chat: but it was, becauſe upon the whole of the 

evidence, when admitted, it was, as I think it clearly was, in 

| 2 Fo | favour 
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A demonſtration, that the teſtator, when he made the will, 
had an intention to diſpoſe of the reſidue by another inſtrument. 
It is clear, that no parol evidence of an intention afterwards to 
give it- to him will be ſufficient; it can be only to ſhew, what 
was intended at the time, he was made executor. Both the 
Chancellor and Mr. Juſtice Buller thought, the evidence was in fa- 
your of the next of kin; therefore that furniſhes no caſe at all: 
hut the Chancellor did not doubt about the admiſſibility of it. 
The only queſtion then is as to the effect of it here, As to the 


firſt of theſe caules, a very extraordinary part of the will, and 


which gives great ſtrength and credibility to the evidence, is 
the addition of the words “ and his heirs,” - Great ſtreſs was 
laid upon them. Perhaps that alone is too light : but coupled 
with the evidence, can any one doubt, the teſtator had ſome 
meaning, and had an 1dea of a ſucceſſion to perſonal ſomething 
like the ſucceſhen to real eſtate. No matter, whether it could 
take effect: it is enough, that he intended to give it beneficially, 
eſpecially if that intention is corroborated by parol evidence. 
He had ſome idea of giving ſomething to the heirs, He could 


not mean them to-take only a truſt: men, of whom he knew 


nothing, He meant to make them his haredes fafi as to his 
perſonal. The ſtep taken upon diſcovering the will is rather a 
ſuſpicious circumſtance. Upon the opinion I ſuppoſe, be was 
to determine, whether his relation ſhould make his will more 
explicit. Flay-yery little ſtreſs upon looſe general declarations of 
regard: but the evidence is poſitive, that the teſtator intended, 
he ſhould have the ſurplus, when he meant to make him execu- 
tor. If therefore it is admiſſible, I muſt aſk myſelf, whether 


Iam ſatisfied, he did intend the executor to have the reſidue: I 


have no difficulty in ſaying, that this evidence coupled with the 
will and the expreſſion © bis heir“ ſhews it; and I am bound 
to admit it, though not ariſing at the time of making the will; 
and muſt therefore diſmiſs the bill. 


The -other cauſe is upon the ſame point; and theſe with 
Hornſby v. Finch and many others, which I have no doubt will 
come, make it neceſſary to ſettle it · one way or other, I hope, 
the Lord Chancellor will, as Lord King intended, take ſteps to 


make the legiſlature interfere. This cauſe is in ſome degree dif- 


ferent from the other. The will is very ſhort: but the expreſ- 


fions are not immaterial, The expreſſion * tobole and ſole 


' 4 executes” 


erour of the next of kin; for if Walker is believed, his evidence 
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* 1794. ? « executor” occurs in one of the caſes,” I have commented on: 
37; The gift of one ſhilling to her filter Eleanor is very material. [ 


eixxxELI 
v. doo not ſay, even that, which is however different from giving 


1050 e. fubſtantial legacies, would be enough: but coupled with the 
Trox*T9* evidence it is ſtrong; for it muſt have ſome objet; and when 
Tic. the evidence is read, though it is ſaid to he flight, yet taken with 
| the will it is ſtrong.” It 18 no uncomunor thing for people who 
are not lawyers, to conſider making a m executor like making 
him heir; and the words * whole and Jole” muſt have fome 
meaning. Can it be only, that he was to have the truſt of dil. 
poſing of her property? It conveys ſome ſtrong idea of ſome- 
thing benefic:al : but that alone would not do. In conſidering 
the evidence lay out of the caſe declarations of intention as to 
what ſhe would do. It is not neceſſary to comment particularly 
upon it; it is ſufficient to ſay, that upon a full reviſion of all the 
authorities, and the two caſes in the Houſe of Lords, I am bound 
to lay this down, that a legacy ſhall exclude an executor, unleſs 
eeee.uidence can be given to rebut that preſumption ariſing from it; 
that parol evidence may be given for that purpoſe; and that I am 
ſatisfied with the evidence, which has been given. I muſtthere- 
fore decree for the defendants in both theſe ' cauſes; whatever 
may be my private opinion upon the 'point of admitting the 

evidence. | N 


. 


As to Clennell v. Lewthwaite, if the next of kin are not legatees, 
let the bill be diſmiſſed without coſts. In Thornton v. Tracy 
take the uſual accounts of the legacies due to the plaintiffs ; an 
declare, that the reſidue belongs to the defendant. | 


Coſts, 
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L Keppel by hie will 1 e zoth 1786 . 
rected his debts and funeral expences to be paid, gave ſe- 
veral ſpecific and pecuniary legacies; and deviſed to George Rogers 
and Timothy Brett their heirs and aſſigus all his manors, meſ- 
ſuages, lande, tenements, and hereditaments, at Irworth 7 borpe 
in the county of Saat upqp truſt to ſell, and to apply the pro- 
duce and the rents and profits of thoſe eſtates in the mean time 
in the firſt place to pay his daughter Elizabeth Keppel 1 3000 J. 
for her own uſe and benefit; and to apply the reſidue in diſcharge 
of his debts, and che legakies given by his will, or any codicil, 
chat might be added thereto; and that until the 13000 J. ſhould 
be paid, the truſtees ſhould out of the rents and profits of his 
eſtate at Hexvorth Thorpe, and the money chat ſhould oriſe from 
the ſale thereof, pay to Miſs Xeppel orie annuity of 200 J. from his 
deceaſe, to ceaſe, when ſhe ſhould have fully received the fam of 
130094. . The teſtator declared, chat his capital meſſuage at Elden 
with che farms, lands, tenements, and hereditaments, thereto 
belonging, and all other the manors, meſſuages, farms, lands, 
tenements, and hereditaments, that he was ſeiſed or poſſeſſed of, 
or entitled o, freehold and copyhold, lying at Elden and Bard- 
well or elſe where in the county of Suffull, or elſewhere in the 
kingdom of Great Britain, except che eſtates deviſed to be ſold, 
ſhould be ſubject to and ſtand charged with payment of his debts 
owing at the time of his deceaſe, and the legacies and annuities 
_ given by his will and any codicil thereto in aid of ſuch money, 
Vor- II. 6 F as 


Deviſe of 
ments, and 
heredita- 
ments, ſub. 
jeR to a term 
of 11 years in 
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3. poſed of; 
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tors. his death ; and 
from the end and expiration or other boner determination of the 
faid term, and in the mean time fuhjject Therets, to the uſe of his 
nephew Lord A and his iſſue in ſtrict fettlement with va⸗ 
rious remainders over; with power to the faid deviſees and their 
_ Hue male when in poſſe ſhon, to leafe for 21. years any part except 
the manors of Elden and Bardewell and the capital meſſuage at E 
den with the appurtenances, and to leaſe thoſe manors and the ſaid 
capital meſſuage for three years. The teſtator declared, that the 
manors, meſſuages, lands, tene menta, and hereditaments, fo be- 
queathed to George Rogers for eleven years were io bequeathed to 
him upon ruſt, that he his executors and adininiſitrators ſhould 
käeccive the rents, iſſues, and profits, of the premiſes compriſed in 
dhe (aid term, that from time to time ſhould accrue and become 


due; and cheregut pay, apply, and diſpoſe of, ſuch ſums of mo- 


ney, as might be neceſſary to fapport, maintain, and keep, the 
gardens, plantations and trees planted and do be planted at Een, 
in ſuch good ſtate and condition, as the ſame then were; and 
alſo for finiſhing the ſeveral buildings begun there, and intended 
do be added and made to the capital meſſuage and outbuildings in 
ſuch manner, as the ſaid George Nager thould think fir; he 
being entirely confided-in by the teſtator in reſpect thereto, and 
being perfectly acquainted with his intention concerning the 
ſame; and to diſpoſe of the reſt of the "monies arifing from the 
rents, iſſues and profits, of the eſtates compriſed in the ſaid term 
towards payment of ſuch debts legacies and” annuities, as the 
eſtate at lden was charged with, paying the overplus of ſuch 
monies, if any, to his daughter Elizabeth Keppel for her own 
uſe, The teſtator authorized George Rogers, his executors and ad- 
miniſtrators, to manage and improve the eſtates compriſed in 
the term in ſuch manner, as he ſhould think beſt; and from 
time to time during the term to grant leaſes of the ſaid capital 
meſſuage, lands, tenements, and hereditaments, compriſed therein, 
in hike, manner and upon the ſame conditions, as Lord Albemarle 
was authorized to grant, when he ſhould be in actual poſſeſſion 
„ di e e bee eee OS rv ö | of 
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of il Wet provided, chat nd ſuch leaſe ſhould exceed 'thie 
term to combibefors Lord-Aibemzrlc ſhould attain; the age of 25 
years 4 at hich ine ee reftator directed the ſaid term ſliould 
ceaſe, of be allignbdfor the benefit of che Earl (a). The teſtator 
then „ gage and annuitieb; and charged all his real 
eſtates in the county of Suffolk, except what were directed to be 
(old, with the annmties ; and he gave all the reſt reſidue and re- 
mainder af his verfobe! eftate whatſoever and whereſoever to 
Campe Rage amd Timothy Brett, upon truſt to convert into mo- 
ney uch pants as did not confiſt of ready money, and to call in 
. ſuch part as conſiſted of debts and ſecurities for money, and to 
apply the ſame, together with the reſidue of his perſonal eſtate, 


towards payment of his debts and legacies ; and if there ſhould 


be any overplus, to pay the ſame to his daughter Elizabeth Keppel, 
and if there ſhould be any overplus of the money to ariſe by fale 
of the eſtate at Aar Thorpe after payment of what was di- 
reed to be paid thereout, to pay ſuch overplus likewiſe to his 
faid daughter for her om uſe and benefit, and he «pores 
George Rogers and Timothy Bret! his executors, __ 


The teſtator died Other 2; 1586. Mifs Kappel being a natu- 
ral daughter, Lord Albemarle was his heir at law. Miſe Keppel 
married Mr. Meyrick. The produce of the ſale of the eſtare at 
Irworih Thorpe and the reſidue of the perſonal eſtate were ſuffi- 
cient to anfwer all the debts, legacies, and charges. By inden- 
tures dated March zoth 1790 betwegn Rogers, Mr. and Mrs. 
 Meyrick, and Thornton, Rogers by the direction of Mr. and Mrs. 
Meyrick in confideration of 400 J. aſſigned to Thornton, his execu- 
tors and adminiſtrators, the advowſon of the rectory of Elden 
with its appurtenances for the remainder of the term of eleven 
years, to the intent that he or they might preſent for the next 
turn in caſe of an avoidance before the expiration of the term. 
In 1791 the incumbent died; upon which Lord Albemarle being 
under the age of 2 5 preſented Francis Leighton, who was inſtitu- 


ted and inducted. The executors and deviſees in truſt of Thorn- 


ton brought an action for the purpoſe of ſetting aſide that pre- 
ſentation ; upon which Lord Albemarle filed the bill praying, that 
his right of preſentation upon the laſt vacancy might be eſtabliſhed, 

and an RIOT from proceeding in 15 act on and * 
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AN be applied by Rogers either in payment of the leg 


nete, 


2 deviſee. The defendants inſiſted, that the truſtee had power 


| TAE STS romp 2 


as appendant or in groſs. In ſupport of the claim of the heir 


to fell any thing under the term. Where a ſale is intended, it is 


the other purpoſes were anſwered. There is no reaſon to prevent 
a ſale of the next preſentation within the term for her benefit. 
In Rawlins v. Brotherſon, Exch. Feb. 21, 1783 2 term of 500 
years was created with directions to pay out of the annual ren 
and*profits, debts, then legacies, and that after payment of both 
the term ſhould ceaſe: the Court dire the term to be . 


Caſes in chene. 


Leighton ; and in caſe the right of the plainri® to prefers dc 
not be eſtabliſhed, chat the money: received from Thorron ſhout 


Acies given by 
the will of Lord Kappel, or in keeping che gardens, buildings and 
plantations, upon the eſtate in good s and in * 
T ang nn. amm n 


nn 


The lain Wyre A a8 alles it MY a „. dealt, or 


to ſell the contingent right to the next Ae e within the 


of 44 51 55 


5 was not aenaicbll at the e RE 51 . 


Kenſey v. Langham, For. 143 was cited. The defendants argued, 
that an advowſon in groſs would paſs under the general words of 
this will: Hob. 3204.; that an advowſon may be aſſets. Dyer 323. 
4. Perk. C 116. POR Touch. G's: . ar T was * up 
by the heir. en er! a 


Attorney General and Mr. Richards for the plaintiff. 
It was not che intention, that the truſtee ſhould have power 


clearly expreſſed. The argument that contends for a ſale of the 
advowſon, would extend to a fale of the manſion houſe. The 
authority given to the truſtee to manage and improve the eſtate 
ſhews, there was no power of ſale. He could not preſent. _ 


we. 


Mr. Mansfield Mr. cr avi Mr. Grohe for the d. eftndants. 
Mrs. Meyricl alone was to have the benefit of the term after 


Rents iſſues and 2 mean i es 22 v. Giltrt, 


Evehn v. Evelyz, 2 P. Will. 1 3; 659. though where portions or 
ſums 
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of money are to be raiſed at a given time, the court will 1794. 


ns 
— a different conſtruction to the word © profits” (a). In Raw- 2 


lins v. Brotherfon! the court thought. upon the whole, there was a ALB:manie 
clear intention, that the bulk of the charges ſhould be raiſed by ggg, 
fale and mortgage There a large ſum was to be raiſed for debts: | 
here the queſtion is between volunteers. It is unnatural to ſup- 

poſe the teſtator ſhould create a term of eleven years in order t to 


an. ts vo ae . ; 
Lord CHANCELLOR. | ey if 
The queſtion for my deacon. 5 to ——— this 7: 4 WAR 
would have belonged, an avoidance falling during the term; for 
Rogers has not exerciſed as the truſtee a diſcretion here: the con- 
veyanceis by Mr, and Mrs. Meyrick as ceftui que truſts of the ad- 
vowſon during the term. That is the ground, upon which they 
have proceeded.imperatively to direct him to diſpoſe as ſhe thought 
fit of the contingent eventual chance of the avoidance falling 
within the term. In that view of the caſe it is impracticable to 
\ conceive, if che ayoidance had happened, and no money had 
paſſed, that I ſhould have ſaid, Lord Albemarle had a right to the 


(a) The natural meaning of the word ( preſits“ in this ſort of context is anznal profirs : 
but where the charge was not expreſsly reſtrained to annual profits, or where they were no, 
diſtioctly intended to be the exclufive objects of it, equity has ſometimes conſtrued the word 
in it's moſt extenſive fignification- ac a general charge upon the land. In other caſes a ſale 
or mortgage, though clearly within the terms of the charge, has been refuſed. The cir- 
cumſtances, that have chiefly influenced this diſcretion, are the appointment of a time, 
within which the charge cannot be raiſed by annual profits ; the fitaation ct the eſtate, where 
a ſale or mortgage would” be very prejudicial, as in the caſe of a reverſion ; eſpecially if ic 
would occaſion any danger, that the charge would not be anſwered in it's full extent; the 
nature of the charge ; as where it 1s for debts or portions; and in the latter inflance the age 
or death of the child: 1 Ch. Ca. 176. Lingen v. Foley, 2 Ch. Ca. 205. Heycock v. Heycock, 
1 Fern, 256, Berry v. Adam, 2 Fern. 26. Earl of Rivers v. Earl of Derby, 2 Fern, 72. 
Warburton v. Warburton, 2 Fern. 420. Trafford v. Afton, IP. Will. 415+. Pierpeint v. Lord 
Cheney, 1 F. Will. 488. * v. Gilbert, 2 P. Will. 13: Pre. Ch. 583, Evelyn v. Evelyn, 
2 P. Will. 659. Mill: v. Banks, 3 P. Will. 1. Small v. Wing, 3 Bro. P. +4 503, Green v. 
Belcher, 1 Ath. zog. Olteden v. Okeden, 1 Al. 550. Rideut v. Karl of Plymouth, 2 All. 
104. Baizes v. Dixon, 1 , 41. Conmngham v Conyngham, 1 Fe. $22. 1 Fonb, J. Eg. 440. 
a. (0). Marriage without conſent, a circumſtance that occurred in Buller v. Duncombe, 
1 P. V. 448. and Rere/by v. Newland, 2 P. z. ſeems alſo to have had weight. Bar 
that claſs of caſes, to which belong Corbett v. Maidwell, 1 Salk. 159. Brome v. Berkeley, 
2 P. Will. 484. Stevens v. Dethich, 3 Arb. 39. and Churchman v. Harvey, Amb. 335, turned 
principally upon the true conſtruction of the inſtrument, clearly indicaring, that the charge 
was not to be raiſed till the commencement of the term in poſſeſſion; a conſtruction much 

-favoured by the modern caſes in preference to that adopted in Gerard v. Gerard, 2 Vern. 458, 
Stani forth v. Staniforth, a Yen. 460. and Greaves v. Mattifon, T. Jones, 201. See alſo upon 
this ſubje&t Hebblerhavaite y. Cartwright, For. 41. Goodall v. Rivers, Meſ. 395. Sandy: v. 
Sandys, 1 P. Will, 707. Ravenbill v. Danſey, 2 P. Will. 179. Stanley v. Stanley, 1-Ath. 549. 
Hall v., Carter, 2 Ath. 354+. Lyon v. Doke of Chandos, 3 Ath. 416. Smith v. Evans, Amb. 
933 Conway v. Conway, 3 Bro, G. C. 267. and 2 Fond. Ir. Eq: 203. v. (e). , 
Vo. II. i 6 G | preſentation, 
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Ars tune moſt ample terms. The determination of the tertn has not yet 
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Was no perſon, who upon the will could make a diſpoſition, the 


the plaintiff as heir is given up. It is argued for the plaintiff 


tees. They were to make profit. Being mere truſtees they could 


Cates in chancen. 


preſentation, and not Mrs. Meyrick. This deviſe is to an inde. 
finite extent an application of the rents iſſues and profits in the 


happened. An avoidance has happened: I am called upon to 
ſay, to whom the right of preſentation belongs. The claim of 


that the truſtee cannot preſent upon + this avoidance : he muſt be 
directed, he has no beneficial intereſt. That I agree. If there i; 
no other perſon, who is ceftui que truſt, then as in the caſe in For. 
reſter there is a reſulting truſt for the heir: but in that caſe there 


exerciſe of the right of preſentation.” An eſtate was given to truſ. 


take no poſſible benefit to themſel ves; not even the advantage of 
preſenting for nothing. The object of their truſt was charities. 
The different charities could not exerciſe the right of preſenta- 
tion. Therefore the right, of no pecuniary value, the living being 
void, belonged to the heir. It muſt belong to fomebody. The 
/ truſtees could not derive any ſpecies of advantage. Here I am 
to look at the will to ſee, whether there is any celui gue tru} of 
this eſtate during the term. Is not Mrs. Meyrict entitled to the 
rents iſſues and profits of this eſtate ſubje& to the impoſed char- 
ges? After theſe purpoſes are anſwered the whole eſtate during 


the term is in her. I am called upon to examine, what would 


have been the teſtator's intention upon this vacancy, I am per- 
tealy ſatisfied, the idea of a vacancy-never did occur to him: 
but I cannot from that ſpeculation draw any conſtruction to limit 
or extend the will. I might reaſon thus; that he did not chooſe, 
his nephew under age ſhould have the right of preſentation, and 
enjoy that any more than any other advantage, till the age of 
25, the time for which the term was calculated. If I am put to 
conjecture, there is no reaſon to form any probable conjecture, 
that he did not intend his daughter to have the nomination. He 
puts her in poſſeſſion of all the fortune he intends her by his 
will. She was marriageable. The caſe might have been put of 
her marrying a gentleman in orders. In that caſe I could not 
have ſaid, the teſtator did not mean her to preſent her huſband. 
But none of theſe caſes occurred to him. He has uſed general 


and comprehenſive words in giving to the: defendant, a perſon 


capable of exerciſing this right, all beneficial intereſt during the 


period, for which he has debarred the plaintiff from the exerciſc 


of any right. If Mrs, Meyrick and her huſband had wanted a 
RY ö 1 "KY 


== 
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houle, 1 live at the manſion houſe, not 


nor ſpoiling: it, 
che truſtee would with a very bad grace have refuſed it. 1 do 


not knows that I ſhould not have been bound to admit them. , 
The plaintiff cannot claim as heir at law, becauſe there is a ſpe- 

cific coſfui que traſt during the term. As the caſe now ſtands, if 
I was to direct, to whom, whether to the nominee of Mrs. Mey- 


ia or the plaintiff, the truſtee ſhould make out the preſentation, 
| think he onght to the nominee of Mrs. Meyrick. This decides 
che whole caſe; for the preſentation being in Mrs. Meyrick, who 


gave it for nothing is indifferent; except that the 400/. being 
received, it muſt like all other iſſues, when reduced to a certainty, 


be a ſubje& of account from the truſtee as a profit ariſing during 


the term, to thoſe, who have a right after all the prior charges are 
Gtisfied; for though ſhe takes, ſhe takes ſubject to the other 
purpoſes. It muſt be an account generally of all his truſt, There- 
2 a * opinion 1s to diſmiſs the bill. 


has directed her truſtee to do this, whether ſhe had money or 


NEWMAN v. MILNER. | 
November 11th, 1794- 


Y indentures dated March 1, 1789, berween Francis "IIA 
Thomas Alves, and Herman Grauman, on entering into part- 
nerſhipit was among other things agreed, that any bills notes or 
ſecurities upon the partnerſhip ſhould, if judged proper to be ac- 
cepted by any two of the partners, be accepted by Newman and 
Alves, and not by Grauman; and that Grauman ſhould not of his 
own accord accept without their knowledge or conſent any bill 
execute any bond or fign any promiſſory note in the name of 
the partnerſhip, or otherwiſe by any writing or verbal engage- 
ment bind the partnerſhip ; and if he ſhould do fo, that the ſaid 
dill, bond, note, or engagement, ſhould not be conſidered as 
binding on the partnerſhip; and that no credit ſhould be given 


to any perſon whatſoever, nor other tranſaction of any kind take 


place concerning the buſineſs of the faid partnerſhip, without 
the knowledge and conſent of all the parties, when ſuch conſent 
could be obtained i in a reaſonable time, or two of them i in the 


abſence * 8 one. * deed recited that W — traded upon 
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Plaintiff 
prayed a diſ- 
cove ry, in- 
junction, and 
delivery of 

a bill of ex- 
change: upon 
the anſwers 
and evidence 
the right 
being clear, - 
the Court 
refuſed an 
opportunity 
of trying it 
at law, and 
decreed an 
immediate 
delivery. 
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ſuch private debt ſhould be diſcharged out of the ſeparate pro- 


partners, and delivered it to the defendants in diſcharge of a pri- 


ec. due or becoming due to him, on his ſeparate account ſhould 


tion was in Trinity Term 179i brought on the bill by the Miner: 
_ againſt Newman; who filed this bill againſt them charging, that 


partnerſhip ſecurity ; and that they never paid, and the partner- 


: | | 
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his ſeparate account, and it was provided, that all merchandize 
or other effects conſigned to him and all ſums of money, deb, 
be received by the ' partnerſhip; and that the nett Proceeds 
ſhould be placed to his account; and that he ſhould when re. 
quired acquaint the other partners with the ſtate of his Private 
affairs; and ſhould not directly or indirectly carry on any trade or 
buſineſs on his own account; and that none of the parties ſhould 
permit the joint ſtock to be in any way charged or incumbered 
with any private debt not concerning the partuerſhip; but that 


perty of the debtor; and that every tranſaction, that ought to 
take place in the buſineſs of the partnerſhip, ſhould be as far as 
poſſible with the knowledge and conſent of all the parties: pro- 
vided always, and it was thereby expreſsly covenanted declared 
and agreed, that if any of the'parties ſhould of their own accord 
without the knowledge or conſent of the others draw upon or re- 
ceive any money from the banker of the partnerſhip on his ſepa- 
rate account, or draw any bill of exchange on any houſe abroad 
or in Great Britain in the name or firm of the partnerſhip or on 
their account or otherwiſe, or ſhould accept any bill drawn upon 
the ſaid firm, or give any promiſſory note, or execute any bond, 
or give any other ſecurity in the name of the firm, or purchaſe 
any goods on account of the partnerſhip, without the knowledge 
and conſent of th others, when it could be obtained, and ſhould 
not in all things truly obſerve and perform all other the covenants 
&c. but ſhould break any part thereof, it ſhould be lawful for 
the others to diſſolve the partnerſhip, _ 


July ad, 1790 Grauman remitted to James and Dennis Milner 
of Mancheſter, a bill drawn in the name of Newmen and Co. upon 
a houſe at Hamburgh for 2201. In conſequence of directions 
ſent by Nezoman the bill was returned unaccepted; of which the 
Milners gave notice to Newman. Afterwards the partnerſhip was 
diſſolved; and Alves aſſigning all his effects to Nezoman, he agreed 
to pay the joint debrs. Grauman having become a bankrupr, an ac- 


Grauman drew the bill of exchange- without conſent of the other 
vate debt, for which they inſiſted upon his giving them the ſaid 
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* never — any confideration. The plaintiff prayed a diſ- 
cover and injunQion ; and that the bill- ſhould be delivered 


up; or that his name or the ſtile of the partnerſhip ſhould be 
ruck out. The deferidants by anſwer ſtated, that they had 
dealings previous to and in Margh 778 9 with Crauman, 

and that in February of that year, a ſhort time before they fur- 
niſhed him with the laſt parcel of goods, he informed their agent 
that he was about to enter into partnerſhip with the plaintiff, 
{who was reputed to be, and whom the defendants confidered, a 
man of conſiderable property,) and another perſon; and that the 
ſad partnerſhip would ſupport him toany amount; thatupon the 
faith of that aſſertion and in full expectation that bis intended 
rs would, if neceſſary, enable him to pay for the goods; 

they on the Ach of April 1 789 delivered to him a parcel of goods of 
che value of 223 U that on the zd of July when the price became 
due, he remitted the bill in queſtion voluntarily and without any 
ſolicitation; which was the only ſecurity they ever received; and 
that they would not have ſupplied the goods but for ſuch repre- 
ſentation. They admitted, they paid no conſideration to the 
partnerſhip, and never had any dealings with, or debts due 
from them. They denied any knowledge, that the bill was 
drawn without conſent of the other partners, or without autho- 
rity; and ſtated that the — was firſt made known to 


them in or about February yt. 


Mr. Lind, Mr. Grains, and Mr. FREE fig the en 
objected, that the Court 8 not prevent them from trying the 
queſtien at law. | 


Aue General fo the ide 175 | 


In Adey v. Anderſon in the Exchequer, bills to a great amount 
were decreed to be delivered up under ſimilar circumſtances; 
and Lord Commiſſioner Eyre ſtated it as clear equity. This 
court deſires che aſſiſtance of a Caurt of law, but is got bound 
to ſend the caſe do law, where a ſufficient ground appears for or- 
dering the hill to be deliyered up. Here the defendant lay by, 
till Grauman became a bankrupt. If the conſcience of the Court 
is ſatisfied, that a jury ought to be directed to find for the plain- 
tiff, he is not to be ſent to à Court of law, that another judge 
may tell the jury what as oe clear SON. of law Nen 
Nor. f. , on A 


( 
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Newnan In MA v. Darley in the Exchequer, the di "I 5 8 
Mila anſwer being ſufficient to enable the plaintiff to make a We 
att law, the bill was diſmiſſed, In Ryan v. Mackmath, 3 Bro. c 
C. 15. Lord Thurhw thought, there was no equity on lich 1 
caſe, however clear. e TRE” 


Lord CHANCELLOR. 


What have I to ſend to law? If any thing could ariſe upon 
evidence, the credit to be given to a witneſs or the advantage 
of a vivd voce examination, I ſhould be loath to determine It, 
Here I muſt believe the evidence; for in the anſwer there is no. 
thing like a pretence, that the defendants were induced by Grau- 
man to. beheve, that his particular debt would be paid by the 
plaintiff, It amounts only to this, he tells them he is going into 
partnerſhip with a rich man, and then they deliver him the 
goods. Three months after he gives this bill. They never make 
any demand on the partnerſhip, till Grauman becomes a bank- 
rupt. In that view of the caſe it is very ungracious in them to 
come upon the partnerſhip after his property is gone, The only 
= chance I could give'them, would be of a jury making a miſtake, 
and giving a verdict contrary to the direction of the judge. 


I —_}_ 


| Cots, __ The bill was ordered to be delivered up with coſts at law and 


DILLY v. DOIG. 


November 19th, 2oth, 1794. 


The proprie- H E plainriff was proprietor of an improved edition of | 
e Entichs Dictionary; and had obtained an injunction to 
fle ſeparate reſtrain the defendant from ſelling a ſpurious edition printed 


bil | E 
each bel. at Edinburgh. 


ſeller taking 


copies of a 


ſpurious Mr. 7 hompſon moved upon notice for leave to amend the bull 
— 0 for by making another bookſeller, who had procured ſeveral copies 
of the ſpurious edition from Edinburgh with a view to ſale, * 


eaſes-in-Ehancery, ”” 


party without prejudice to the injunction. He aid, the bill l oaly 1794. 
ſought to eſtabliſh one general right; and cited Mayor of Dt P 


* DitLtr 
— Pillingion, 1 Alk. 282. | g 4 
; 9010. 
A 74 I bd 1 2 & 4 | | 
Lord cane 


The mode propoſed would be mes 5nconvenient — ſeparate 
bills. The right againſt the different bookſellers is not joint, but 
perfectly diſtinct: there is no privity. If the defendant, againſt 
whom you had got the injunction, had transferred his books to 
another, I would have followed it. In the caſe cited che bill was There mu be 
to prevent multiplicity of ſuits: one general right was liable to ſeparate bills 


invaſion by all the world: fo a bill to eſtabliſh the cuſtom of a Nee 


mill: they ſtand upon a diſtin® ground; I do mot remember any. Pants. af 
caſe upon patent rights, in which a number of people have been ons gr 
brought before the Court as parties, acting all ſeparately upon — of 
diſtinct grounds: it has always been againſt a particular defend. 
ant. In a caſe here dot long ago 9 Due and Wattr's PRE 


there were err bills. 
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R. 5 a open . as to two lots ſold at Biddings 
800% and 1200 l. on an advance of 100 J. upon each. CS 


1001. on 
800 J. and 


Lord Chancellor granted che motion as to a former ; but as 2091. on 
to the latter ſaid, the advance was too little; upon which it was 
moved on adyancing 200; and granted: in both, the whole 
* Was earned to eee in a week. 


Feme covert 
by deed di- 
rected rents 
and profits, 


her ſeparate 


ring her life 
to her huſ- 
own proper 
uſe and bene- 
fit: the in- 
tention being 
only to give 
him the ad- 
miniſtration 
during cover- 
ture without 
account, the 
widow is en- 


titled after 


his death to 
the future 
rents, and to 
thoſe accrued 
in his life, 
and not re- 
ceived. If her 
intereſt had 
paſſed, it 
muſt upon 


the circum-., 


ſtances of the 
tranſaction 
have been ſet 
aſide. 
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29090 Mood 2091913773 SSF32 r 
R RIH in 1764 deviſed real eſtates of the an. 
nuual value of 1800!,. to truſtees upon truſt to pay the rents 
and profits to his niece Mary Rhodes for life, remainder to her 
iſſue, in ſtrict ſettlement; and in caſe of her death without iſſue 
that the truſtees ſhould from time to time pay apply and diſpoſe 
of the rents iſſues and profits during the life of his niece Mariba 
Baſt wife of Hans Buſh, to ſuch. perſon or perſons and for ſuch 
purpoſes, as ſhe ſhould by any writing figned with her proper 
hand, whether covert. or ſole, order direct or appoint; and for 
want of appointment, into her own hands for her ſeparate uſe, 
not ſubject to the debts or control of her then or any future huſ- 
band ; with limitations over after her deceaſe to her two daugh- 
ters Mary - Anne and Rachael and their iſſue. In 1778 Janes 
Milnes the younger married Mary Anne Buſt ; and Mrs. Rhodes, 
who was then in poſſeſſion of the eſtates under Rich's will, and 
Mr. and Mrs. Buſt were parties to the ſettlement ; by which it 
was recited, that under that will Mary Ann Buſt, in caſe ſhe 
ſhould ſurvive her mother, and Mrs. Rhodes ſhould die without 
iſſue, would be entitled to a conſiderable eſtate ; and Mrs. Rhodes 
in conſideration of the marriage and natural love and affection for 
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her niece Mary Aune Buſt covenanted to convey to truſtees part 


of the lands deviſed by Rich, to the intent that Fames Milne 
and his wife and the ſurvivor ſhould receive yearly during the 
Hfe of Mrs. Rhodes an annuity of 3007. in full of jointure and in 
bar of dower ; and Mrs. Buſt in confideration of the marriage 


and natural love and affection for her daughter did by virtue of 


the power given her by Rich's will and all other powers &c. order 
direct and appoint, that in caſe Mrs. Rhodes ſhould die without 
iſſue in her life, the truſtees under Rich's will, their heirs and 
aſſigns, ſhould immediately after the deceaſe of Mrs. Rhodes out 
of the rents and profits of the premiſes ſo deviſed to them pay to 


 Milnes and his wife and the ſurvivor during the life of Mrs. 


Buſt, if they or either of them ſhould ſo long live, an annuity of 
zool. in full of jointure and in bar of dower; and Hans Buſt co- 
1 venanted 


Caſes" in Chancery. 
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cenanted for himſelf and bis wife during her life for further 


aſſurance. 


in March 1987 Mr. Buſt, by will properly atteſted, gave to his 
wife his cows, coach horſes, plate, Tinen, houſehold furniture, 
and pictures ; and deferibing certain eſtates, - that belonged to 


his wife at the time of cheir marriage, he deviſed them to her 


for life with power to leaſe for 21 years; | remainder to his two 
daughters "Mary* Milnes and Rachael Milnes and their heirs, 


equally to be divided between them, as tenants in common and 
not as joint-tenants ;; and he declared, he believed this to be agree · 
able to the marriage ſettlements of himſelf and his two daughters. 
He gave his wife an annuity of 1 50 . payable half yearly out of 
particular eſtates, which he minutely deſcribed. He alſo gave her 


for life, in caſe he had a right to do ſo, over and above that an- 


nuity, part of the premiſes charged with it; and gave the faid part 
after her deceaſe to his two daughters and their heirs, equally to be 
divided between them, as tenants in common and not as joint-te- 
nants 3 and he declared, he believed this to be alſo agreeable to the 
aforeſaid ſertlements.” He then deſcribed. various other eſtates ; 
and gave them and all che reſidue of his real eſtate whatſoever, and 


all the reſidue of his perſonal eſtate, to his wife, Pemberton Milner 


and Henry Jhbotſon, their heirs executors and adminiſtrators, in 
cruſt to receive the rents and profits,' and to place out at intereſt 
from time to time his perſonal eſtate, and inveſt ſuch rents and 
profits, intereſt and produce, from time to time in the public 
funds, and inveſt the dividends from time to time, ſo that the 
whole might accumulate, till his grand-daughter Martha Milnes, 
or ſuch pexſon or perſons as might become entitled thereto by 
virtue of his will, ſhould attain 21, or being a daughter or daugh- 


ters hould marry with conſent of patents or guardians; and as 


ſoon as Martha Miines ſhould attain that age, or marry with con- 
ſent as aforeſaid, to convey che whole of the ſaid real eſtate to 
her and her heirs, and to transfer to her all the money ſo inveſted 
and accumulated; and in caſe ſhe ſhould die under 21, and 
without being married with conſent as aforeſaid, to convey the 
_ taid real eſtate to the next eldeſt child, ſon or daughter, of his 
ſaid daughter Rachael, hereafter to be born, not being an eldeſt 
or ſecond fon, that ſhould attain 21, or being a daughter ſhould 
marry with conſent &c. and to the heirs and affigns of ſuch next 
eldeſt child, and to transfer all the money ſo inveſted and accu- 
mulated to ſuch next eldeſt child, not being an eldeſt or ſecond 
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* Now know ye, that I the ſaid; Martha Buſt do by this inſtru- 


< the legal eſtate of and in the ſaid ſeveral manors, meſſuages, 


cen un Ehantery.. | 5 


fom;in8-aforſabtt; in regard chat the <ldeſttant freand ſon of la 


- faid daughter were already amply provided for: ſuch Conveyance 


and transfer to be made at the age of 21 of ſuch next eldeſt child 
or marriage of a daughter with conferit'&c: and its eaſe there 
ſhould not bè child of his nid daughter beſides an eldeſt and 
ſeednct foi, and there ſhould” be both an eldeſt and: ſecond fon, 
to conꝰey and transfer 16 ſuch elde t amd ſeconmd ſon, their heits 
and aſſigus, in equal ſhares, as tente in common and not 38 
joint-tenants, at a 1j; and ih cafe there ſhould be but one ſon, or 
being two, one ſhould die under 21 leaving only one ſon ſurviving, 
to convey and transfer to ſuch ſurviviag or! oily” ſor; and if 
there ſhould he no ſonj who ffibuld attain 21, but there ſhould 


be a daughter or daughters, to con vey and trans fer to ſuch daugh- 
rer or daughters and her or their heirs; equally to be divided, if 


more than ont, as tenants in common and not as joint: tenants; 
and in caſe his fad daughter ſhould not leave any children, or 
all ſhould die under 21, or being daughters, without having been 
married with conſent as aforeſaid; to convey and transfer to his 
own” right heirs; and he declared, that ſuch conveyance and 
transfer to any child or children of his ſaid daughter ſhould be 
at their age of 21 or marriage as aforeſaid, and that the veſting 
of the property ſhould not be delayed by any poſſibility, which 
might then exiſt of ſubſequent iſſue; and he. 1, El 25. wiſe 
and the e truſtees his eaten 7 


Nixe Rhodes died withoir iGacin Mirch 189; ROY Mrs, Buſ 
by an inſtrument in writing under her hand and ſeal, dated May 
5th, 1789, reciting the intereſt ſhe was entitled to under Rich's 
will and the death of Mrs. Rhodes without iſſue, proceeded thus: 


ment order direct and appoint the perſon or perfons, in whom 


lands, tenements, hereditaments, and premiſes, are veſted, to 


pay apply and difpofe of the rents iſſues and profits thereof 


during my life unto my ſaid huſband the ſaid Hans Buſt for 
his own proper uſe and benefit,” In September following Mrs. 
Buſk ſent the following letter to James Milner the elder and ame; 


Milnes the younger, then truſtees of the eſtates ſhe was entitled to 
under Rich's will. © Sirs, I deſire, that you will appoint my huſ- 
band Hans Buſt Eſq. your agent under the will of the late Aymor 
Rich Eſq. deceaſed, with power to receive the rents, and to let 
+ and manage the ſtare for the benefit. of the truſt given under 


I EY J 
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my hand this day of Sg 17:89). Martha Bu The 

hs” anſwerſignecꝭ thefollowing authority of the ſame date: 
« Sir, at the requsſt of, Mine But we authorize you to receive 
« the rents, and act for us in the general management of the 
« eſtates; of which we are truſtees under the will of the late Ho, 
« Rich Eg This was adckreſffed and ſent to Mr. Bit; from 
which time till Eis Geath he received the rents, entered into agree. 
ments with the tenants, and gave notices to quit c. Upon the 
14th of April 1790 he made the following codicil, I give to my 
« dear wife all the ſteck that I ſhall be polleſſia of in che 3 per 
« cent/ AROGItIES, enbepr 1050 J, ſtock, Whiel I give ts Martba 
« Milter my eldeſt gramd- daughter. Nontefruct, April 13th, 1790. 
« Hans Bit. Wiiat notes and caſh I may be poſſeſſed of at my 
« deceaſeT' gie to my wife; deſtring her to pay to each of my 
„etecüters 3ö l, f B, By atiother codicil' dated Auf 
24; 791% he gave his two daughters, his two ſiſters, Pemberton 
Milner, and Henry” Ibbbtfon, legacies of gol. each; and he con- 
firmed His will. Theſe codicils were not atteſted. | In 1 Zener 
1792 Mr. Buſt died. | 


The original bill was filed on behalf of the infant childten of 
Richard Slater Milnes, who had married Rachael Buſt, to have 
the will eſtabliſhed; and the truſts carried i into execution; and it 
prayed, that the rents and profits of the premiſes compriſed in 
the inſtrument executed by Mrs. Byſt, May 5th, 1789, as well 
ſuch as acerued in the life of the teſtator, and were not received 
by him, as thoſe. accrued after his death, or that ſhould accrue 
during the life of Mrs. Bu/# the defendant, ſhould be declared to 
be part of his perſonal eſtate, and applicable to the purpoſes of 
his will, The croſs bill was filed by the widow to have that in- 
ſtrumentdelivered up; firſt, on the ground, that the intention 
was merely to'give her huſband an intereſt or authority to receive 
the rents and profits during their joint lives; ſecondly, on the 
circumſtances, under which it was obtained; which from the 
anſwers and evidence appeared to be theſe, Soon after the death 
of Mrs. Rhodes Mr. Buſt conſulted Mr. Smith a barriſter reſiding 
at Leeds in his neighbourhood as to the effect of Rich's will, 
which he produced; and he aſked, whether his wife could appoint 
the rents of thoſe premiſes to him. Being told ſhe could, he faid 
it would be hard, if his wife had the ſole power of e of _ 
Rich? s fortune; for ſhe would give it all to Rachael, Richard 
| - Milnet 8 


7 * 
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1794+ Adilnes's wife. This inſtrument was then diQated by Smith, an 
| Mines - taken down by Nicholſon, an attorney of character, Who was pre- 
us ſent, and who prepared it for execution. Mrs. Buſt was BY 


N preſent upon this occaſion, At the execution Nicholſon read A 
over to her: ſhe aſked him, whether it gave her huſband full 
power to receive the rents: he anſwered, it did, and ſhe then 
executed. This inſtrument was not communicated to the 


The ſecond queſtion was, if the whole intereſt of Mrs. Buſt 

in theſe eſtates paſſed under that inſtrument to her huſband, 

| what was the nature of his property therein: the plaintiffs in the 

original bill claimed it under the reſiduary clauſe of the will as 

perſonal eſtate by force of the fatutes 29 Ch. a. c. 3. and 14 Ge. 

2. c. 20. the widow contended, that it was freehold ; and having 

been acquired after the date of the will, and the codicils being 

unatteſted, it was not diſpoſed of; that under the latter ſtatute 

it was to go in a courſe of diſtribution as perſonal eſtate undiſ- 

poſed of; and therefore ſhe was entitled to one third. A 

third queſtion was made at the bar: whether, a caſe of eleQion 
would not ariſe againſt che widow (a). TS. 


Attorney General, Mr. Mansfield, and Mr." Richards, for the 


widow. 


This caſe is very different from Pybut v. Smith, 3 Bro. C. C. 

340. The conveyance there was for valuable conſideration to 
creditors: this is the caſe of a mere volunteer. The general queſ- 
tion, whether an inſtrument ſo obtained by a huſband, prepared 
by his own attorney, without any inſtructions from the wife, 
communication with her, the truſtees, or any one acting for her, 
which he can at any time prevail on her to execute, ſhall deprive 

her abſolutely of her property, even if. ſhe ſurvives him, would 
require great conſideration. It muſt appear to the Court, that 
there was no ſurpriſe upon her ; that ſhe knew what ſhe was doing, 
and was neither compelled by harſkneſs nor influenced by kind- 
neſs. But this inſtrument is not a grant; or like one; nor does 

it contain any words ſhewing an intention to paſs property. It 

is a mere authority. A wife frequently authorizes, her huſband 


(a) The two laſt queſtions were not decided: the arguments upon them are thereſore 
omitted, BEOS wy KEEN ER: we | 
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io receive the income of her fortune. That is the natural effect 
of ſach an inſtrument ; and then ſhe might have revoked it at 
any time; and it would ſtop at his death. The words © during my 
life” are only deſcriptive of her intereſt, There are no words of 
repreſentation. ; and they will not be ſupplied for a volunteer, 
The acts of the huſband and the other evidence ſhew the intention. 
He never communicated this inſtrument to the truſtees ; but by 


her requeſt got authority from them to receive the rents; under 


which he ated; and in the codicils made afterwards he takes no 
notice of this conſiderable property. PE a Wn tes 
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Solleitor | General and Mr. Heywood ' for the plaintiſgi in the origi. 


nal bill; Mr. Lloyd and Mr. King for Richard Slater Milnes and 


James Milnes, and their wives Rachael and Mary Anne, daughters 


of the teftator, 


The argument goes beyond the intention, -acknowledged br 
the croſs bill, to give theſe rents to her huſband for his life: the 


broad ground now taken would apply to a contribution to the 
expence of the family; and would totally ſet aſide any tranſaction 
of chis nature between huſband and. wife. In Peacoct v. Monk, 
2 Veſ. 196. Lord Hardwicke conſiders a feme covert as a feme «ole 


quoad her ſeparate property. In Pybus v. Smith, which was a 


hard caſe; Lord Tharlow laid down the rule generally, and to 


overturn” that principle now would ſet that ſubject quite afloat. 


The caſe of a ſeme covert is like that of an infant. In Cafhenter 


v. Elliot, General Carpenter had been advanced by his father to a 


very conſiderable extent; more than the father could have af- 


forded, af he had not a view to a recompence. After the. ſon 


came of age, the father took from him a bond for the ſums ad- 


vanced; and left them to his younger children. Lord Northington 
ſet aſide the bond ; becauſe at the time of executing it the ſon 


could not have been a free agent; for if the bond were to be en- 


forced againſt him, he deprived himſelf of all poſſible ſubſiſtence. 
On that ground therefore it was ſet aſide. In theſe tranſactions 
the circumſtances are to be confidered. Mrs. Buſt was well pro- 
vided for without this. There is no general principle, upon 


which this can be affected, unleſs the amount of the property 
ſhall make che Court fay, the huſband was miſtaken in thinking 


it was not improper in him to take it; as in General Carpenter's 


caſe. Independent of the amount the evidence is not fufficient. 


The words of the deed are © for his. own proper uſe and bene- 


Vor. I. 6 K 9 fit,” 


was, that a feme covert became a feme ſole to the extent, in which, 


terfered long, before à Court of law to prevent it from being re- 


in a note to Pybus v. Smith, and in Mrs. Buller's cafe and Clarke V. 


Caſes in Chantery- 


fit.“ It is very dangerous to decide againſt a decd upon CONvens 
ſations and e e e acts. 


bs 5 1 n ? | 
The büiseipte Lord Thurlow wifhed to apply in Pybus v. Sills 


the inſtrument, under which ſhe claimed, purported to make her 
ſuch (a). In moſt of theſe inſtruments the eme has not the fa. 
culty of diſpofing, but of executing an authority. It is like 2 
power of attorney; which is revocable at law: but this court in- 


vokes againſt a creditor. That was the principle of that caſe: 

the authority Mrs. Vernon had given to the bankers was an autho- 
rity ſhe could not revoke, till the purpoſe, for which ſhe gave it, 

was ſatisfied; that is, till their debt was paid. It was certainly 
a very hard caſe; and the Court ſtrongly inclined againſt the: 
deed; There is no caſe where there has been ſuch 'a gift to x 
mere volunteer, much leſs where that volunteer is alſo: the huf. 
band, againſt whoſe debts, ' engagements, and influence, the 
creation of the feparate property is directed, and this Court has 
interfered to ſay, the authority given at the inſtance of the volun- 
teer and hufband ſhall be held irrevocaWe: In Ellie v. Atkinſon 


Pifter in the fame note, the wife attended in Court. In Frederick 
v. Frederich, at the Rolls, Lord Kenyon refuſed to make the 
decree till ſhe appeared in Court; and that is more neceſſary 
in che caſe of a huſband. This is nothing but an authority. In 
conſtruing an authority, direction, or appointment to A. it is never 
extended to executors and adminiſtrators unleſs Bon fide and con- 
ſcientious purpoſes require it for valuable conſideration. The di- 
rection to the truſtees either ſhews it was underſtood this way, or 
is a waiver. It refers particularly to the will, not to the deed. 


If the huſband meant to conceal the deed from them, it i is the 
ſtronger againſt him. | . | 


Lord cbertesz. e 


la the view I have taken of this W it is 3 1 to 
enter into the conſideration of the ſecond queſtion, in what light 


the intereſt Mr. 1 — ſuppoſed to en en ee of 
| | ad. 119 
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Mrs. Buſh, i to beconfidered; for I am. of opinion, that-upon # 
«ft e of the acts of the parties I ſhould deal harſhly 
and unfairly with their characters, if I ſuppoſed it the intention. 
of either, that this inſtrument ſhould have any greater effect than 
it literally purports to have. The inſtrument itſelf is conceived 
in the form. and expreſſed exactly in the ſame. manner that a 
power ol attorney would be: it is not a conveyance of any eſtate 
or intereſt whatſoever : it is not in the terms of it a deed of gift: 
by virtue of ſuch an inſtrumeut the rents and profits, that are to 
be received by it, muſt be received in the name of the perſon, 
who makes it: it conveys no right to any one to claim jure pro- 
frio and by force ot the conveyance the rents and profits. Such 
an inſtrument not being any conveyance, not even a deed of gift, 
is fprimd facie and in its'own nature perſonal to the party, to whom 
it is addreſſed, and revocable; but under circumſtances, from 
the nature of the tranſaction, the res gets. between the parties, 
in which it occurs, it may be made abſolute and tranſmiſſible; 
certainly by expreſs words; but without them I have no diſk 
culty in admitting, that, taking in- view the conſideration, though 
perſonal in the conception of it, it would be tranfmiſſible, if for 


apt mode, it would operate as a conveyance of the abſolute in- 
tereſt ; for it would give authority to- receive; and being founded 
upon valuable conſideration, that would imply an intention to 
convey beneficially ; and a Court of juſtice would not ſuffer it 
to be defeated or to drop in its effect ſhort of the intention of the 
parties. If a perſon was appointed to receive rents and profits 
till a debt ſhould be diſcharged, it is obvious, chat till it was 
diſcharged he would have a right to receive them. A great many 
other caſes might be put, in which though conceived exactly in 
theſe terms it might be perſonal and determine by the death. If 


a ſteward of an eſtate was to be paid for his office of ſtewardſhip 


by an aſſignment of rents and profits of a particular eſtate, and 
the manner in which that was given to him, was conceived 
as this is, no doubt, the intention being only to give him a falary, 

the inſtrument would only operate while he was ſteward or capa- 
ble of acting: the only queſtion whether ir could extend beyond 


his ſtewardſhip would be, whether paſt ſervices might not enter 
into che conſideration to extend it to his life. So if a chaplain 


officiating in a family had an appointment by aſſignment of rents 
and profits connected with his duty and ſituation, it certainly 
would We repreſentatives. | 


raluable conſideration ; though done in ſuch a way, not the moſt | 
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#794:  Confider then the ſitustiom of Mr. and Mrs, Buſt. Upon the 
MITT death of Rich ſhe became entitled to a conſfiderable addition of 
8 income: they lived on gooc terms: there was a communication 
upon it: his intention, as far as it can be aſcribed to him, was 

only, that he being maſter of the family thought it not proper 

for him to be in a ſituation dependent upon her; and that pro- 

bably was her intention: ſhe therefore gave him a right to re. 

ceive the rents, not meaning to have any account from him. 
There can be no objection to her giving him the full adminiſtra. 

tion of her property during coverture : it is an act of duty and a 

| right thing to do fo. I have no reaſon to aſcribe any other than 
1 a fair intention to him; and in that view it could be intended to 
operate no farther than the coverture. I muſt take into con- 
Kderation what would be the caſe upon the converſe of this ſup. 
poſirion; and there I agree, that if this had been, what it is not, 
| a direct and expreſs conveyance of the whole of her intereſt du- 
ring her life to him and his repreſentatives, ſtanding as this does, 
prepared as it was, I ſhould under the circumſtances be called 
| upon to ſet it aſide. That does not in any degree reſemble the 
| preſent caſe; for there is no ground to throw any imputation on 
Mr. Buſt; and I am "ſtrongly led by ſeveral ' circumſtances to 
„ ſuppoſe, he had no ſuch intention. He applies to the truſtees: 
| | he applies with a letter from his wife. If he had apprehended this 
3 inſtrument operated farther, than that letter was intended to do, 
it would have been an act extremely unfair in him to have con- 
cealed the cireumſtance: but his whole conduct ſpeaks the con- 
fidence, in which they lived; and in receiving this under the 
authority and title of his wife I am perfectly confident there was 
to be no account between them, not as conceiving, he had any 
intereſt, he could make any deſtination of beyond” the period of 
their living together, during which it was very fit he ſhould have 
all che power it gave him. He knew he had made his will: in 
that he makes her a truſtee. There is nothing to indicate any 
doubt or want of confidence in her. He continues his will after 
this acceffion'of fortune and the date of the inſtrument; he con- 
tinues her truſtee and executrix with other relations,” perfons to 
whom they became alliet' by marriage: There is an anxiety in 
the will to ſpecify the partieulars of his fortune: he does not 
take a groſs diſtribution of all in fertlement and all nov in ſettle- 
ment: there is a particular enumeration of the eſtates; which not 
being in fetttement he might difpoſe of. The notes and caſh; 
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„bich he gives her by the firſt codicil, are not N e 
of bounty, but of convenience, from a deſire that ſhe ſhould be 
eaſy and comfortable and not diſturbed by little claims. It is. 
totally beyond conception, chat he ſhould have omitted to take 
notice of What was ſo great an acceſſion, if he conſidered this. 


as part of his fortune, which would have very much affected 


the bounty to a ſeleQed grandchild, ſelected to have a fortune 
with compariſon with the eldeſt children of his daughter Rachael, 
the only-one who * children. | 


But take this upon the ſuppoſition, that this contained expreſs. 


words of gift to carry the whole intereſt during her life to his re- 
tives: the only known public and avowed act upon 


never appears to have been produced and diſcloſed to any one. 
How was it prepared? Was there in the preparation any com- 


munication with her; any thing to indicate a propoſition to her 
or moving from her to give the whole to him and his repreſen- 


tatives? The whole is fair upom the ſuppoſition I take to be the 
true one; that which I firſt ſtated; but very unfit and unfair, 
that the huſband taking partial advice, putting a fingle and a 
leading queſtion upon the effect of the will privately to a gentle. 
man of the law of his acquaintance, giving directions to his own 
attorney, no communication with the wife but at the moment of 
execution, and that communication upon a queſtion, that applied 
to a very different inſtrument, ſhould obtain from her a convey- 
ance of her whole intereſt ; and if this had actually conveyed it, 
this court would act very contrary to its uſual rules with reſpect 
to married women, if it ſuffered ſuch a private concealed tranſ- 
aQtion to go upon fuch evidence as this. But that is not all. 

The conſequence of permitting ſuch an act to ſtand would be in 


the laſt degree injurious ; for in the marriage fettlement of her 


daughter the covenanted to pay in the event of furviving Mrs. 

| Rhodes and coming into poſſeſſion of the eſtate under Rich's will 
3007, during her life to that daughter and her huſband. If ſhe 
had conveyed away all her intereſt, in what condition would ſhe 
have ſtood ? The huſband being a party, it would not have been 


difficult to charge him: it would have been alien ; and he could 


not have taken-Rich's eſtate without making good the 300 J. a 
year out of that eſtate: but ſtill ſhe. could not have performed 


that coyenant, if ſhe had conveyed away the eſtate and veſted it 


in his repreſentatives. She would have been anſwerable and 
Vox. II. | { | "HER able 


her part was the letter written to the truſtees, This inſtrument 
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F794- Table in che firſt place to pay as the widow, having * relief, which 
Mer, might or might not have been immediate and available, It would 
— 71 have been the greateſt injuſtice in him taking away all the imme. 
dAiate fund not to have made a proviſion, that would exempt her 
from being anſwerable for that. But I am combating a phan- 
tom, and arguing a falſe ſuppoſition; for upon the facts I ſhould 
act contrary to every principle, that ſhould govern this court 
x I imputed an abſolute gift from an inſtrument, which does 50 
expreſely import a gift, and does not in the expreſs terms of it give 
any thing beyond the perſon of the huſband; and che whole 
intention is completely anſwered by affirming it to be what it 
purports to be, an authority to the huſband to receive the rents 
and profits without being accountable. The authority is not 
in terms carried beyond the perſon; and I ſhould act contrary 
to the intention, if I carried it farther. 


3 b 


In the view I have taken of the caſe it is unneceſſary for me 
do go farther into the general point, except from the attention I 
gave to the argument and ſome little conſideration ſince. It is con- 

tended, that where a married woman had ſeparate property, it 
has been held by modern determinations, that ſhe is to all intents 
The rule, that ànd purpoſes to be conſidered as a feme ſole. I am not inclined at 
a feme covert. preſent to aſſent to that in that extent. It is carried a great deal 


is to be conſt» 


deredas a Farther than I apprehend it was meant. As to all her debts and en- 
feme ſale as to | 


her ſeparate gagements, with regar d to that ſhe ſhall be anſwerable as a feme 
property, ſole would be to the extent of that; ſhe may bind herſelf and 


does not ex- 


tend to rant. contract debts : it is held now that ſhe may be ſued; and it may 
a eee be recovered. againſt her (a): ſhe may tranſact and make bargains 


with regard to it: but that it has gone farther, that all the max- 
ims of the common law and the prudence and care of this court 
as to married women with reſpect to their huſbands, fo liable to 
influence, ſhould be totally ſet aſide without any form, not only 
the guards the law has eſtabliſhed, and the courſe of this court 
with regard to truſt eſtates in equity, but without the common 
precaution, that would attend the tranſactions of perſons under 

a degree of influence, (and it is well compared by the Solicitor 
+ General to the caſe of parent and child) that ſhe ſhould be con- 
ſidered as a feme fole-quoad her huſband. and in tranſactions be- 
_ - tween them, would require great conſideration. I have found 
| but one caſe in this court, where the queſtion aroſe directly upon 


9 
3 . ; - 


(a) Corbett v. Poelnita, 1 Term Rep. B. R. 3. 


10 a gift 
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- gift between huſband and wife: that is Pawlet v. Delaval (of 7794. 
-1 which Lord Hardwicke eſtabliſhed it; but under circumſtan- 5 
ces, that marked very ſtrongly how much of aid he required to 5. 
eſtabliſh a conveyance by a married woman of her ſeparate pro- 1228 
in favour of her huſband. The circumſtances were theſe > 
Lady Iſabella Tufton married Lord Naſſau Pawlet ; and upon the 
ſettlement there was a view to an uncertain Wade to come to 
her upon the death of the Dutcheſs of Montague; and it was 
agreed, that whatever that might be, it ſhould be ſettled to her 
ſeparate uſe. Three or four year afterwards, upon the death of 
the dutcheſs it turned out to be'23,000/. It was, when aſcer- 
rained, veſted in truſtees and placed out on two mortgages in the 
names of truſtees to her ſeparate uſe. About four years after- 
wards one of the ſecurities becoming very irregular, the money 
was called in: but it was done in this way: Lord Naſſau Pawlet 
and his lady directed the truſtees to call in the money in order 
to inveſt it in new mortgages in the name of him alone ; and they G 
both joined in a deed diſcharging the truſtees from all the trut. 
This being done, he received the intereſt of theſe mortgages. 
He died: his wife was his executrix, proved the will, and ſettled 
the accounts of the eſtate. She, after ſhe was ſole, acting as exe- 
cutrix treated thefe mortgages ſtanding in his name as part of his 
perſonal eſtate; kept the accounts as executrix between her and 
her daughter, who eventually were entitled in equal moieties to 
his perſonal eſtate. Afterwards ſhe married Sir Francis Delaval. 
Ina year or two they ſeparated ; then came together again; then 
made a ſettlement, by which ſhe gave to him upon that reconci- 
liation her moiety of Lord Naſſau Parlet's perſonal eſtate ; and . 
an account was then ſettled between her and her daughter; and 
there was a diviſion of that fund between them; and that ſum of; 
23, 00 J. was divided in moieties. A when they con- 
tinued to live together, Sir Francis Delaval filed a bill in her 
name, and her daughter by her truſtees filed a bill; and the queſ- 
tion was whether the tranſaction between Lady Delaval and her 
firſt huſband, which was a very deliberate and formal act, and 
the truſtee was apprized of the intention to give ro the huſband 
in chat indirect manner, ſhould be ſet afide. Sir Francis claimed 
the other moiety of that fum upon'the ground, that the gift to 
the firſt huſband was invalid. It was very much argued : Lord 
Hardwicke gave a very long and laboured opinion, taking all the 


(a) 2 Fef. 663. 
circumſtances 


1794, circumſtances into: conſideration : and ke relied upon the con. 
Mx; firmation, when ſhe was ſole, and all. the acts done, when chere 
v. was no control over her; and he even relies upon the circum. 
bens, ſtance of the bill being chen filed by the fend huſband to tak. 
this to himſelf (being originally ſeparate property) and the ads 
done by Sir Francis to bar him from the claim, and particularly 
on the account ſettled on their reconciliation; and upon all the 
eircumſtances Sir Francis DelavaF's bill was diſmiſſed. It ig 
clear from Lord Hardwicke's reaſoning and the pains he takes to 
eollect all the circumſtances, he did not entertain an idea, that in 
ce common caſe a married woman having ſeparate property 
could to all intents and purpoſes be placed upon che ſame footing 
as a eme le. The conſequence of my opinion is to: diſmiſs ſo 
much of the original bill as regards the claim to the rents and 
profits of the eſtates deviſed by Rich; and to declare Mrs. Bit 
entitled to the rents and profits unreceived by ber huſband. 


The courſe 2 Jam informed, it is very conſtantly the courſe ks of 
woot”, Chancery, and particularly at the Rolls, where theſe cauſes uſually 


deed between come on, that where the truſtees have put the party to come in- 
huſband and to this court, the court has not eſtabliſhed a deed between huſ- 


ſeparate eſ- band and wife upon the ſeparate eſtate of the wife without the 


tate without 


| the preſence actual preſence of the wife in court. In many caſes, that I have 

ofthe eee been furniſhed with, it was perfectly clear, that it was a delibe- 
= »% gar rate act of the wife; and upon the face of it ſhe conſented. 

ties to file a | FC PFs 


bill. Solicitor General. Sir Thomas Stwell' ſaid, if the truſtees would 
not take upon themſelves to act, but put the parties to file a bill, 
they put their diſcretion upon the churt; and the court would. 
not act for them without the preſence of the wife. 
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He 8 and 15th, 1794. 7 0 . 


ADY Greenwich deviſed All her real eſtate vhatſoever 
L and whereſoever, of which ſhe was ſeiſed or poſſeſſed, and 
in and to which ſhe was intereſted or entitled, to truſtees and 
their heirs. to have and to hold to them and their heirs in truſt 
for the Teveral uſes, ends, intents, and . purpoſes, after limited: 

that is to ſay; to the uſe of her ſon Henry Duke of Buccleugh and 
his aſſigns during the term of his natural life without impeach- 
ment of waſte; and from and after the determination of that 
eſtate to che uſe of truſtees to preſerve. contingent remainders; 
and from and after bis deceaſe to the uſe and behoof of the firſt 
and every other ſon of the body of the faid Duke lawfully be- 
gotten of to be begotten, one after another ſucceſſively according 
to their priority, of birth, and the ſeveral and reſpective heirs male 
of the body and bodies of all ſuch firſt and other ſon and ſons 
lawfully iſſuing, the elder and the heirs male of his body to be 
preſerred to the younger and che heirs male of his body; and 


- 


in default of ſuch iſſue to the uſe and behoof of the firſt and | 


every other daughter of the body of the ſaid Duke lawfully be. 
gotten in the ſame manner; and 1 in default of ſuch iſſue to the 
uſe and behoof of her neareſt heirs. The teſtatrix gave to the 
ſame truſtees, their executors, adminiſtrators, and aſſigus all her 
perſonal Eſtate and effects whatſoevef, Which ſhe then was or 
might at her deceaſe be poſſeſſed of or entitled to, in truſt out of 
theproduce of the ſaid perſonal eſtate to inveſt the ſum of 10,0007. 
upon Teal or government ſecurities at intereſt, and to pay, apply, 

and diſpoſe of, the intereſt and dividends thereof unto ſuch per- 
ſon and perſons and to and for ſuch ends, intents, and purpoles, 
as her daughter Anne Wilſon whether ſole or covert, and notwith- 
ſtanding her coverture ſhould by s any writing or writings under 
her hand from time to time during her life direct or appoint; 
and in default of and in the mean time and until ſuch direction 
or appointment, into the hands of her ſaid daughter, to the in- 
tent the ſame might be for her own ſole and ſeparate uſe, benefit, 
and diſpoſition, and not any way liable to the debrs, diſpoſal, 

power, or control, of any huſband ſhe hath already married, or 


— hereafter Arty > ; her receipt from titne to time to ) be a ſuf- 
Vor. . ch r 


ficient 


eſt to 
the uſe and 
behoof of A.; 
and in caſe 
of her de- 
ceaſe to the 
uſe and be- 
hoof of her 
children 
ſhare and 
ſhare alike ; 
held a life in- 
tereſt only in 
A.; the capi- 
tal to her | 
children after 
her deceaſe. 


1402 Caen in „* Fon 
1704 1 diſcharge; and from and immediately after the "2m of 
$ 1 her ſaid daughter ſhe declared her will to be, that the 
b | 1 ſhould ſtand poſſeſſed of and intereſted i in the faid fam of 10 0⁰⁰⁰ 
2 Cnxturs, and all the intereſt and dividends attending the fame in truſt fo 
all and every or ſuch one or more of the child or children of her 
ſaid daughter, either entirely or in ſuch parts and Proportions 
and to be paid at ſuch time and times and in ſuch manner ang 
form and with ſuch intereſt in the mean time for maintenance 
| : and education, as her ſaid. daughter whether covert or ſole and 
notwithſtanding her coverture ſhould by any deed or deeds 
writing or writings, ar by her laſt will in writing, to. be by 5 
ſealed and delivered, or publiſhed and declared, in the preſence of 
two or more credible witneſſes, ar by codicil publiſhed as afore- 
ſaid, direct, limit, appoint, or bequeath, the ſame; and in default 
cdl ſuch direction, limitation, c. for all and every the child and 
1 Children of her faid daughter equally to be divided between them, 
I if more than one, ſhare and ſhare alike ; and if but one, for ſuch 
1? FOB, only child; to be veſted ip and paid to the ſons at 21, the daugh- 
; N ters at 21 or marriage; and the intereſt and dividends ; in the 
3 mean time to be applied for maintenance and, education, as the 
| truſtees ſhould think proper, until the ſaid ſum or their re- 
ſpective ſhares ſhould become payable : provided nevertheleſs, in 
caſe there ſhould be no child or children of her ſaid daughter, or 
all being ſons ſhould die before 21, or being daughters, before 21 
3 or marriage, then that the faid legacy or ſum of 10, 00l. ſhould 
ceaſe and determine, or fall into and become part ot the reſidue 
ö of her perſonal eſtate for the benefit of ſuch. perſan. or perſans, 
3 2ã s ſhould for the time bein Lhe Wi entitled unto. the ſame according 
1 < to the limitations hereinafter mentioned; and re he paid and 
aſſigned by her truſtees accordingly: provided alſo, that the faid 
legacy ſo given and bequeathed in truſt for her ſaid daughter 
comprehends and includes all ſhare and intereſt intended, for ber 
in the ſum of 33337. 65. 8 d. being two third parts of the ſum of 
5000. directed to be raiſed out of the real and perſonal eſtate by 
an indenture executed in the year 1755 ; and. which two third 
parts the teſtatrix recited, that ſhe had. by deed poll in that year 
appointed to be paid to and among her ſons Charles, and William 
Jobn, Townſhend both deceaſed and her ſaid daughter; and ſhe 
declared her wall to be and, thereby appointed, that the ſaid two 
third parts ſhould not be raiſed, but ſhould fink into and become 
part of the reſidue of her eſtates © for the benefit of ſuch perſon 
or perſons, as {hall from time to time be entitled to the ſame or 
6 t 
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n nn OC the limits. 
« tions of my real and perſonal eſtate herein before and after re- 


2794. 


" 


« ſpedtively mentioned.” She then directed that her goods, chat. ets" irhi 
tels, furniture,” books,” and pictures, in her houſe at Sudbrool- eint 


(ould continue in and go along with the faid houſe; and be held 


and enjoyed by the perſon or perſons,” who from time to time 
ſhould be entitled to the ſaid houſe by virtue of her will; and as 


to all the reſt and refidue of her perſonal eſtate and effects, ſub. 


ject to the payment of the ſuid legacy to and for the uſe of her 


daughter Anne and her family, and any other legaties ſhe ſhould 


give by-codicil, in truſt (che faid reſidue) © for and to the uſe and 
« behoof of my daughter Frances Lady Douglas; and in caſe of her 
u Jeceaſe to the uſe-and beboof of ber children ſhare and ſhare 


« alike; to whom my ſaid truſtees and executors ſhall account for 


« and pay over and aſſignu pr e e eee 
en r ST; 


By a year") 4556 two r will ah earn; bs 


bs fineſt diamond ring to her daughter Doagtas : ſhe alſo de- 
clared, ſhe would have all her wearing apparel, linen, and lace, 
given to her houſekeeper Mary Monk; © or if ſhe ſhould be dead 
before me, to have theſe things divided between whoever i: is in 
« her place and als chambermaid.” * In other PRs ſhe con- 
firmed her will. | 
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Mrs. Vite had married a daher conſe of the cats. 


rn 


Upon the ie of 8050 ns 1 Dong las againſt che. exceitt6rs | 
the queſtivir was, * 2 ies: onde took en Earg Weibel 


a "Tor life 975 


77 21 i k ö 4 16 


pint.” 


"The xe 4 in eats of wh deceaſt“ import a | contingency. . In 
the clauſe relative to che 10,0007. which is the only other part 


the will, in Which the phraſe «18 caſe” appears, it is clearly uſed 


to.expreſk a contingency. But the teſtatrix could not pur her 


daughter's. deceaſe, which muſt happen at ſome time, as a doubt- $ 


ful caſe: it muſt therefore be conſtrued, that it was to go over 
incaſe of her 1 5 deceaſe in her life; but that if her daugh. 


ter ſurvived, ſhe ſhould take it * Very flight circum. 


queathed ſeveral ſpecific articles to different relations; and gave 


Attorney General, Me Gran, ond Mr. 22 for te 


ſtances 


1794- ſtanees or expreſſions are ſufficient for this conſtruction: 77,,,, 


a Wine clauſe immediately preceding the diſpoſition of the reſidue, ſhe 
Cu — ks «clearly limited property in ſucceſſion, when ſhe intended it; and 


tinuance than to one to be decided inſtantly on the death of the 


Caſes" in Chancery. 


v. Williams, Pre. Cb. 28. In other parts of this will, and in th. 


in ſettling the 10,0007. takes great pains to ſhew, her Laughecr Anne 
is to have only a life intereſt. Upon the defendant's conſtruction 
in caſe of her deceaſe means from and after her deceaſe. The 
direction to lay it out at intereſt, which is proper, where there i; 
to be a life intereſt, does not occur as to the feſidue. The words 
to whom will relate either to Lady Douglas or her children ac. 
cording to the event. The phraſe according to the limitations 
herein; after mentioned means in one event to her, in the other 
to her children. Nolan v. Nelligan, 1 Bro. C. C. 489. is dif- 
tinguiſhable: there were words of truſt and confidence, which, it 
was contended, were of themſelves ſufficient to raiſe a truſt : but 
if not, they were certainly ſtrong in aid of the conſtruction on 
the reſt of the clauſe; and there was not, as there is here, any 
thing to * the teſtator knew how to ant in — 


ava id r meg 11, | 
«2k lee, General M r. diefe, nay ah age for te 
nA tai Ms: 901 He Ar 


The in intention nt to exhauſt the whole reßdue en Lady 
Diigle and her children, and the children being to take the 
whole in ſome event, the Court muſt upon the plaintiff's con- 
ſtruction ſupply the words in my life.” The word © limita- 
tions” applies much more. diſtinctly to a diſpoſition to have con- 


teſtatrix; for the event adverted to, the death of her daughter 
Anne without children, is a diſtant event. The other clauſe, where 
the phraſe © in caſe” occurs, is thus expreſſed, 00 provided never- 
theleſs in caſe.“ In common language the words may be taken 
to mean, when the death ſhall happen; and that was Lord 
Thurlow's.idea in Nowlan v. Nelligan, where he would not- ſupply 
che words © in my life,” though probably that was the meaning, 
not conceiving there was enough to induce the Court to inſert 
them. The implication muſt be abſolutely neceſſary, as in Trotter 

v. Williams, The words'* to whom” muſt relate to the children, 
"I laſt antecedent. The diamond ring ſpecifically bequeathed 
to Lady Douglas | is part of the reſidue ſhe is ſuppoſed to take ab- 
folurely. In the codicil the has Feprefly Key my the contin- 


: 
Fx | ency 
2 OR | a 5 

9 1 0 7 - Jn — * | 2 4 14 * 8 ik ak 

' a . . 

* * 8 * * a < + 0 fy „ - 4 4 © ts: » $i a * * 
—_ * . * 

. 


Caſts. in Chancery. 


roch which 42-7088 would Oy," in 8 of "6p 


„ I - 


Lord CHANC ELLoR. 


have conſidered this will with all the attention 1 could; and 

| think I muſt determine the caſe upon the words of the reſiduary 
| bequeſt, Thoſe. words taken by themſelves admit very little 
doubt. Such a gift implies naturally, that the parent is to take 
for life, and that the children are to take the capital: but the 
period, at which their intereſts commence, can only. happen at 
the death of the parent, It would be much too ſubtle to make 
a different conſtruction from that, which would ariſe. from the 
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uſe of the words © at her deceaſe or * from her deceaſe;” which 


would clearly mark the ſituation and period, at which the bequeſt 
over is to take effect. The argument for the plaintiffs requires 
me to imply a particular event, the death of Lady Douglas in the 
life of her mother: without expreſs words or ſome very particu- 


lar intumation of that intention it would be ſuch a conſtruQtion 


againſt the natural import of the expreſſions uſed, as the Court 
would not be warranted in making, It is very difficult in the 
view I have of the will to take from the context in other parts any 
thing to control the effect of the diſpoſition of the reſidue; for 
Mrs. Wilſon's caſe ſtands in a very diſtinct light; and the inten- 
tion as to her was clearly very different. The circumſtances of 
her marriage would ſufficiently intimate, that Lady Greenwich 
was moſt anxious, that nothing of chat bounty ſhould veſt ſo as 
carry any intereſt to her huſband : therefore there is not only a 
reſtriction by ſettling it upon Mrs. Wi//on for life and to her ſe- 
parate uſe, but the veſting in her children is pointed to a remote 
period, and there is a limitation over; for in the event of her 
death, and that there are no children entitled to take according 
to the will, it becomes part of the reſidue. In that part of the 
will it is ſappoſed, that the reſidue, not being yet given, will be 
ſubject to limitations: it is not a proper or a correct uſe of that 
word to apply it to a contingent abſolute gift. As to what is 
| given to Lady Donglat there is no limitation over: no one was 
in her view but Lady Douglas and her children: there clearly 


was another branch of the family 1 in view as to the other ſum of 


10,00 J.: therefore it was neceſſary to inſert limitations as to that 
to prevent ſuch an intereſt as could be tranſmitted ſo as to give 


Vor. II. 6 N Mr. Wilſon 
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Mr. Wilſon any intereſt, The intention therefore ws ſo ertremeſy 
different, that 1 cannot draw any thing from that part of the will 
to govern the other. It is not an indifferent circumſtance, that 
in the codicil there is a legacy of a ring to Lady Douglas. I can. 
not poſſibly conſtrue that to be conſiſtent with her having all the 
intereſt in the reſidue except upon the ſuppoſition, that at the 


time of making the codieil the teſtatrix had quite forgot what ſle 


had done by the will: but if the reſidue was given to her for 


life only; it is very intelligible and natural, that the ben 
diamond ring ſhould be given to her: it 18 that ſpecies of le. 


gacy, thar indicates perſonal affection and regard; and 4ic. 


tinguiſhed her as not having any ching abſolutely in the reſidue, 
at the teſtatrix has diſtinguiſhed the Duke of Buccleugb and others 
of her family. The codicil is alſo extremely ſtrong in expreſſing 
the very contingeney, upon which the limitation over to the chil- 


dren of Lady Douglas is ſuppoſed by the plaintiffs to depend. 


There is another circumſtance, that is not judicially before me: 
but the fact is well known; and it is impoſſible it ſhould not 
have a bias upon the mind: the children of Lady Douglas were 
the younger children of Lord Douglas. If I was to adopt the con- 
ſtrud ion the bill puts upon the will, the whole reſidue would vet 
in Lord Douglas : the children could not take by Lady Douglas's 
gift; for ſhe could have no power to give it; nor could they 
take as repreſentatives of her, nor as ſole repreſentatives of Lord 
Douglas; for there are other perſons totally ſtangers to Lady 
Douglas, who would concur in the repreſentation. There is there- 
fore no other way, by which the teſtatrix's bounty could reach 


the children but by giving to Lady Douglas for life and the capital 
to the children. 


ä 


—ͤ— — 
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The Solicitor General then mentioned Billings v. Sandbam, July 
20th, 1784, in which Lord Thurlot determined, that © in caſe 
of her demiſe” muſt mean, whenever her death ſhall happen, 
unleſs there are reſtrictive words; and that it was too much to 
imply the contingency of death in the life of the teſtator. 


On the 21ſt of Fuly 1795 this point was again brought under 
the conſideration of the Lord Chancellor upon a petition for a re- 


hearing preſenred by the plaintiffs ; and Lord Suffolk v. Lord 
* 1 P. Mill. 96. was cited. 


N 
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105 CHANCELLOR: 


. T have not found any cafe, and 1 Nb daes very by carefully 
into all of them, that bears againſt my decifion. Lord Suffolk 
„ Lotd Bindon applies to a different ſubject; words creating a 
joint-tenancy up to a certain period upon a tenancy in common. 
In Trotter v. Willtams the conſtruction was inevitable : the teſ- 
tator there could not mean to reduce the legacies to an intereſt 
for life in each; and it was apparently providing againſt a lapſe. 
Newlan v.  Nelligan' cited on the other : fide was much ftronger 
than this. All the arguments uſed are convertible arguments. 
The teſtatrix muſt be ſuppoſed to have known, though it is the 
knowledge of the perſon who makes the will, how to limit real 
eſtate or to put a ſum of money in ſtrict ſettlement, where ſhe 
intended it; alſo how to expreſs. the event of a deceaſe in her 
life and a bequeſt over on that contingency. The thing, that 
ſtruck me ſtrongly, beſides thoſe little interpretations from the 
codicil is the circumſtance of mentioning the children at all. 


The purpoſe would be totally baffled, if this is an abſolute de- 


viſe to Lady Douglas ; for then it is a deviſe to Lord Douglas. 
I amy inclined to adhere to the opinion I gave before. 


The decree was affirmed. 


LEWIS v. FREKE. 
Nn e 17th, 27th. December 11th, 1 3th, 15th, 1794. 


NDER indentures of ſettlement dated October 17th and 
| 18th, 1722 Jobn Freke in 1782 became tenant in tail of the 
manor and eſtate of Hannington in Wilts fubject to a term of 500 
years in truſt, that the truſtees ſhould out of the rents, iſſues, and 
profits, and by granting leaſes for years, or by copies for lives, or 
mortgage, raiſe, levy, and pay, any ſum or ſums not exceeding in 
the whole the ſum of 20007. for the benefit of the daughter and 
daughters and younger ſon and ſons of Wilkam Freke the ſettlor, 
in ſuch proportions, manner, and form, as the ſaid William by any 
deed or deeds,” writing or writings, to be by him executed in the 
preſence of three or more credible witneſſes, who ſhould atteſt the 
= ſhould direct, "I" and appoint; and for want of ſuch 
dad i; Hs | direction, 
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A power to 
charge a ſum 
in groſs im- 
plies a power 
to give any 
rate of legal 
intereſt ; and 
the rule of 
the Court to, 
give 4 per 
cent. applies 
only, where 
no rate 1s 
ſpecified by 
the party 
having pow- 
er to fix it. 


to his two daughters, Mary and Fanny for and towards their por- 


and repreſentative of the ſurviving truſtee, praying that he might 


Fanny Frele afterwards married Francis Lewin; and the ſuit was 


Caſes- in Chancery. | 


direction, limitation and appointment, no ſuch fim was to be 


raiſed ; and upon farther truſt in the fame manner to raiſe 3000 

for the daughters and younger ſons of Ralab Frete ſon of the {t. 
tlor, as he ſhould appoint, and for want of appointment, 2000“ 
and 40001. for the daughters and younger ſons of William Frele 
grandſon of the ſettlor, as he ſhould appoint; and for want of 
appointment, 30007. . William the grandſon by deed dated Febru. 

ary. 19th, 1782 reciting his power charged the ſaid term with 
payment of the principal ſum. of 4000 /., and directed, that the 
{aid ſum ſhould as ſoon as conveniently might be after his de. 
ceaſe be raiſed and levied by and out of the ſaid term and the 
premiſes therein compriſed or any part thereof by the ſaid truſ- 
tees or the executors or adminiſtrators. of the ſurvivor of them, 
and by, the rents and. profits in the mean time and until the fume 
ſhould be raiſed and levied by the ways and means aforeſaid, or 


by any other lawful ways and means, together with intereſt * the 


ſame at the rate of 5 per cent. from his death until the ſame ſhould 
be fully raiſed, levied, and paid in manner aforeſaid; and he di- 
rected, that the ſaid ſum of 4000/7, when raiſed, ſhould be paid 


tions, equally to be divided between them, ſhare and ſhare alike 
at their reſpective ages of 21 years, or days of marriage, which 
ſhould firſt happen, together with lawful intereſt for the ſame, cr 
ſuch intereſt as the ſaid term was ſubject or liable to be charged 
with, for their better ſupport, maintenance, and education : pro- 
vided, that if either of his ſaid daughters ſhould die under the age 
of 21 years and without being married, then the ſhare of her 10 
078 ſhould 80 to the furyivor for her own uſe and benefit. 


William Freke the ade died Nivember 18th, 1782, leaving 
Mary and Fanny his only children. In 1790 Mary Freke mar- 
ried Edvard Lewis. In 1793 the bill was filed by ” Edward and 
Mary Lewis, and on behalf of Fanny Frele, an infant, by Edward 
Leit, her next friend, againſt Fohn Freke as owner of the eſtate 


be decreed to raiſe the ſum of 40007, with intereſt at 5 per cen. 
or ſuch other rate of intereſt as to the Court ſhould ſeem meet; 
and that the money, when raiſed, might be paid i in moieties to 
Edward Lewis and into the bank for the benefit of the infant. 


revived. The defendant by his anſwer admitted, that he was 


repreſentative of che ſurviving - truſtee; and inſiſted, that the 


_ plaintiffs 


a 
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dual were entitled only to 4 Sy cenr.; Mating that he had 
offered and did thereby offer to raiſe the money with intereſt-at 


The Lord Chancellor decreed, that the 4000 /. ſhould be raiſed, 
and that the Maſter ſhould compute intereſt upon it at 4 per cent. 
and ſhould inquire, whether any payments had been made in re- 
{peR of ſuch intereſt, or any tender of intereſt at 4 per cent.; and 
that the Maſter ſhould compute intereſt at 4 per cent. upon ſuch 
intereſt, or che reſidue thereof, in caſe part was paid or tendered. 


Soon after this decree was pronounced a motion was made by 
the defendant to vary the minutes by omitting the direction to 
inquire, whether he had tendered 4. fer cent., and to compute 
compound intereſt ; and it was ſaid, there was no charge or prayer 
in the bill to ſupport that part of the decree, and that he was not 
repreſentative of the ſurviving truſtee ; the admiſſion to that 
effect being a mere miſtake. . Upon that occaſion the Lord Chan- 
cellor ſaid, he bad fince found the caſe of Boycot v. Cotton, 
1 Al. 552. where Lord Hardwicke tailed 5 per cent. under a 
general charge, though upon a reverſion; and laid down, that a 
power to charge a ſum in groſs implies a power to give intereſt. 


: The cauſe was directed to be ſpoken to again. 


' Solicitor General, Mr. Graham, and Mr. Simeon for the plaintiffs 


 Boycdt v. Cotton. has eſtabliſhed, that a power to charge in groſs, 
implies a power to give any lawful rate of intereſt, The rule of 
this Court is to give 4 per cent., where no other rate is adopted by 
the party, A charge of 5 per cent, is not an improper or unfair 
exerciſe of diſcretion ; for the party charged may get rid of it by 
paying the money. Bur if this is to be controlled, it ought to 
be on equitable terms. The defendant cannot now diſpute rhe 
fact admitted by his anſwer. He ought therefore at leaſt to pay 
compound intereſt upon 4 per cent. If he had received and laid 
out this money as he ought, it would have produced much more 
chan he is now charged with at the rate of 5 per cent. 


Attorney General, Mr. Mansfield, and Mr. Cox, for the de- 
fendant. | | | 


Boycet v. Cotton differs from this caſe: the party there had 
power to give the whole value of the land, provided what he diſ- 
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poſed of did not exceed 500 l. a year; it was therefore indifferent 
whether it was given as principal or as principal with an intercq 
Here the author of the power limits the ſam to 4000 l.; the queſ. 
tion then is, what intereſt the Court gives in ordinary caſes. 
Wherever the Court fixes intereſtupon a perfon not hable according 
to the general rule, or increaſes the uſual rate of intereſt, it muſt be 
upon a caſe made by the bill, or in bankruptcy by petition, a}. 
ledging mifconduA, and including a ſpecial prayer for the ſpecia} 
relief. The defendant is not repreſentative of the ſurviving truf. 
tee. The bill does not ſtate any particular relation, in which he 
ſtands to theſe parties and the eſtate, as a ground of relief, or 
pray any relief upon it. In ſuch a caſe the Court ought to pro- 
ceed ſtrictly ſecundum allegata et probata.” It is not ſufficient, that it 
is ſtated as a mere fact, in order to make a proper party, that the 
defendant ſtands in that ſituation, without an allegation, that he 
has not done his duty. They cannot be permitted to argue now 
as if that fact was upon the record, as it was in Trever v. Town/: 
bend, 1 Bro. C. C. 384. and many caſes ſince, in which 5 per cent. 
was given, not upon the rule of the Court, but becauſe the Court 
would have enquired what profit the truſtees had made: but they 
-uſually redeemed themſelves by paying 5 per cent. The bill miſ- 
leads the defendant. If miſconduct in not railing this money had 
been charged, the defendant could have anſwered it by ſtating 
the doubt, which aroſe in the affairs of this family, which was 
decided in Freke v. Lord Barrington in 1791. 3 Bro. C. C. 274. 
by the Maſter of the Rolls; who decreed, that this defendant was 
wrong in his point; but ſaid, there was a fair ground for litiga- 
ting it; and therefore his bill was diſmiſſed without coſts (a). 
Compound intereſt was never given, where the bill neither prayed 
it, nor contained a fingle allegation to induce the Court to con- 
ſtrue the prayer for general relief to amount to that. They can- 


not have 5 per cent.; and they cannot at the hearing aſk for com- 
pound intereſt. | 


(a) The point in that cauſe aroſe upon a clauſe in the ſettlement of the arnington 
eſtate providing, that if William Freke the grandſon, or ſuch other perſon as ihould be 
entitled, ſhould negle& or refuſe within 7 years aſter attaining the age of 21 years to letile 
another eſtate called Bat/on's to the ſame uſes, all the uſes, eſtates, limitations, and appoint- 
ments, ſubſequent to the eſtate for life of the ſaid Villiam Freke ſhould ceaſe. That eſtate 


not being ſo ſettled, it was contended by the defendant in this cauſe, that the charge of 
4cool. was void. | | 45 
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Lord CHANCELLOR. 


I am perfectly ſatisfied/ upon con 8 this caſe, that the 

inion I firſt entertained was a miſtaken opinion. The ſource 
of my error I believe was conſidering the rule, that one has 
learnt by rote without attending to the reaſon of it, that 4 per cent. 
ſhall be given by this Court generally as a rate of intereſt; and 
upon the arguments, that were very ingeniouſly urged, 1 had 


conceived, that in the form of this power the maker of the 


original ſettlement had merely intended, that the grandſon Wil- 
liam, and the fon Ralpb in the ſame manner, ſhould have merely 
power to ſay, which of two given ſums ſhould be the ſum to be 
raiſed, and that the Court would give the intereſt, and give it 
according to the courſe of the Court, from a miſtaken idea, that 
in caſes of powers what is left to the party is to fix the principal 
ſum, and that the Court is to give the intereſt, and to give it, 
always implying, that it was to be given, becauſe there is no 
fund for maintenance otherwiſe; and that it was rather the act 
of the Court than flowing from the power and preſcribed by the 
party, I am perfectly ſatisſied, that is ill founded. Where there 
is a power to rarſe portions for children charged upon an eſtate, 
that power neceſſarily imports, that from the time the portion is 
to be raiſed, is payable, or veſted, it is alſo in the diſcretion of the 
party as a neceſſary conſequence of it to preſcribe what 1atereſt 
ſhall be given, provided it does not exceed legal intereſt. This 
Court has according to my view of“ it, not upon an arbitrary 
rule laid down by itſelf, but upon a conſideration of plain and 
evident convenience, at a particular period fixed, that where there 
is a charge upon land (and afterwards it was extended, and 
wiſely, to perſonal property) the intereſt ſhall not exceed 4 per cent. 
That was firſt laid down in Lord Hardwicke's time; and the 
ground, upon which he proceeded, is obvious and plain: he con- 
ſidered the portions directed to be raiſed as a charge upon the 
fund. Take it firſt as to real property: if it is a true propoſition, 
that 4 per cent. is the common rate of intereſt, at which ſecurities 
ſtand upon land, to have allowed more would be an abſurdity 
attended with nothing but inconvenience to both parties ; for 
holding the legal intereſt to be the rate would oblige the owner 
to mortgage at 4 per cent. to diſcharge himſelf of the fum bear- 
ing intereſt at 5 per cent.; and when the money was raiſed, the 


Party entitled to the charge would be at the expence of putting it 
| co 72555 - out 
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ont at 4 per cent. only: the conſequence therefore of the double 

expence, which is totally unneceſſary, is ſaved by the Court 

leaving the money where it lies, and taking for it jut ſuch inte. 

reſt, as according to the courſe of the market, which is ſtable and 

not fluctuating, it would produce. I believe it was extended t 

perſonal eſtate in Lord Hardwicle s time; and though he laid 

it down and followed it according to the courſe of tranſactions 
prevailing at the time, when 4 per cent.” was more uſual than 5, 
and money was to be got at 4 per cent., he did not adhere inva- 
riahly to that rule; for in Incledos v. Northeate, 3 4th. 438. he 
was preſſed to give a larger rate of intereſt. An accident had hap- 
pened there, that by an evident blunder in the manner the charge 
was created, the eldeſt ſon came in for a ſhare: Lord Hardwick: 
determined, that the eldeſt ſon was entitled to a ſhare: but he 
was preſſed as to the intereſt ; and the cauſe ſtood for deciſion in 
1746: he allowed 41 per cent. upon the expreſs ground, that the 
intereſt upon ſecurities at that time had riſen conſiderably: there- 
fore he took a middle line; and gave 4, ſtating expreſsly, that 
many mortgages were at that period made at 4]. He plainly 
conſidered, that if the money was to be raiſed, it would be at 
that expence ; if to be put out again, it would be at that gain. 
Fortunately the ſtate of the country has been ſuch, that 4 per 
cent. has been the uſual rate, at which money could be had, and 
therefore the rule has been adopted. It is certainly better not to 
let it fluctuate to any conſiderable degree. But in Guillum v. 
Holland, 2 Atk, 343. it is expreſsly qualified by Lord Hardwick: 
kchus; that the courſe of the Court has obtained only, where no 
particular rate of intereſt is given. If the party entitled to charge, 
or to give intereſt from the time the fund is to be productive, 
fixes the rate, the Court cannot control it, or diminiſh it, if he 
gives more than 4 per cent. or increaſe it, if he gives leſs than le- 
gal intereſt. Therefore the courſe of the Court obtains only, 
where no rate is ſpecified by him, Who has a right to fix the 


ſum, and any rate of intereſt he thinks . not exceeding 
legal intereſt. 


In this caſe 1 I conſider the nature of this power, and the 
form in which it might have been executed, it is obvious, that 
it was in the power of the father of the plaintiffs to have fixed it 
at 5 per cent.; for he has expreſsly by the power a right to direct 
the truſtees to raiſe the money in his own life-time. Care was 


taken in the creation of the power, that it ſhould not be raiſed to 
I =, 20 
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the prejudice of the eſtate, while other prior charges were ſub- 


ſting : the preceding charge of 3000 J. in one event, and 2000 /. 
in another muſt firſt be cleared: the eſtate is not to be charged 


ſame time. He might therefore have directed the truſtees in his 


there could have been no cayil: it would have been a charge till 

the ſucceeding owner of the eſtate paid it off: if he, could by 
naiſing money at 4 fer cent., he might: he could not have been 
charged with; 5 per cent., if he could get it at 4. Fixing the in- 

tereſt therefore at 5 per cent. does not fix upon the b 4 

wner 2 burthen, from which he cannot diſcharge himſelf. 
as pay the money: i he can upon more advantageous _ 
his eſtate is relieved from it: if he cannot, upon more advan - 
tageous terms, it is not unfair as to him, and it is fair to the 
children, that they ſhould have the ſame intereſt, that any ſtrange 
mortgagee would have had, if he choſe to owe the money upon 
mortgage to a ſtranger rather than to the children. 


It is unneceſſary to enter into his conduct. I ſhould have 


found difficulty in maintaining the other part of my opinion, 


that he ſhould be charged with compound intereſt as truſtee; My 
opinion upon the firſt point excludes any confideration of his 
conduct. He has admitted himſelf truſtee. If the caſe had oc- 


curred, where the ſame perſon was both owner of the eſtate and 


truſtee,” T ſhould think the Court warranted to hold, that he had 
received the money for the benefit of the children, and had nor 


applied it; and the Court might act upon that. Here it is only 


by editor. Thave read over Frele v. Lord Barrington. Th 
litigation, if he was right in his point, could affect only the 1000 J. 
the 3000 /. the children would have been entitled to by the ap- 
pointment of the maker of the ſettlement. I agree with the de- 
cree, that he was wrong in his point: but it was not ſo much 
without colour, chat it did not give a ground to hold the affairs 
of this family in ſuſpence. Therefore I do not impure to him an 
perſonal miſbehaviour in not paying this money. Bur there 
wil be 5 fer ce cent. upon the other ground. 


N Vor. U. e 6 pÞ 


with the prior charges and this, both producing intereſt, at the 


own life to have raiſed the 4000/7, by mortgage: if at 5 per cent. 


by 


$14 


The right to 
ſae for money 
loſt at play 
given by ſtat. 
9 Anne c. 14. 
to the loſer * 
1s a veſted in- 
tereſt ; and 
upon his 
bankruptcy 
paſſes to the 
aſſig nees. 


Where the 
plaintiff is 
entitled to 


the diſcovery 


he ſeeks in 
ſupport of an 
action, a pray- 
er for gene- 
ral relief, or 
for relief, 
that is con- 
iequentiĩal to 


the prayer for 


| diſcovery, as 
an injunction, 
will not ſuſ- 


tain a demur- 


rer. 

Plea to bill of 
diſcovery in 
ſupport of an 
action under 
ſtat. 9 Ann. 
c. 14, for 
money loſt at 
play, by the 
aſſignees of 
the loſer a 
bankrupt, 
that the ac- 


tion was not 


commenced 
and the bill 
exoibired 

within three 


ruled. 


. | 2 : . 
Caſes in Chancery; 


BRANDON. v. SANDS. 


December 1 5th, 1794. Ny 


\ HE bill ſtated the following caſe. Abraham Brandon on 

the 26th of June 1793 loſt to che defendant by playing at 

the game of Faro or by betting on the hands 25 J., and upon the 
28th of the ſame month in the ſame manner 75 /., and alſo upon 
various other days ſeveral other large ſums: all which were paid 
to the defendant, when loſt. On the 13th of July 179; Abra. 
ham Brandon was made a bankrupt, Sarab Brandon and the 


other plaintiffs were choſen aſſignees, and brought an action un- 


der the fatute ꝙ Ann. c. 14. within three months. 


The bill prayed a diſcovery ; and that the 'defendant ſhould 
produce all his books, papers, and writings relative to the matters 
charged by the bill; and an injunction from obtaining judg- 
ment at law as in caſe of a nonſuit until anſwer; and ſuch far- 
ther and other relief as to the court ſhould ſeem meet, 


The defendant demurred generally. 


Attorney General and Mr. Jobnſon for the demurrer. | 


| By this act no one but the party loſing is entitled to the diſ- 
covery or relief, It is a mere perſonal liberty of ſuing, that does 


not paſs. to aſſignees. It is neither a debt nor a duty, nor any 


thing falling within any of the acts, that veſt the property of 


bankrupts in their creditors. Any other perſon ſuing upon de- 


fault of the loſer may ſuggeſt in the ſame manner, that the de- 
fendant is indebted to him ; therefore that phraſe in the a& con- 
cludes nothing againſt its being a forfeiture. This has been be- 
fore the Court of Common Pleas : (a) two of the judges concurred 


in thinking it tranſmiſſible : but Chief Juſtice Eyre thought it 


months, over- 


merely perſonal and not tranſmiſſible to executors or aſſignees. 
Uvoleſs they have a right to recover in the action, they have not 
a right to come here; for the bill muſt ſhew an intereſt in the 
plaintiff relating to the diſcovery. Mit. 151. Debbeig v. Lord 
Howe, there cited. The bill ought to aver, that the gaming did 


(a) 2 H. Elack, 308, 


i? 


not 


. 
- 
- 
- 
- 
* 
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Caſes in Chancery. 


entitled to a diſcovery, the demurrer muſt be allowed: Collis v. 
Swayne, 4 oy: C. C. 480, and the caſes there cited. 


Solicitor General and Mr. eme for the pling N. 


The rule founded upon thoſe caſes 18, that the plaintiff ſhall 

not have the diſcovery, to which he is entitled, in aid of relief, to 

which he is not entitled: here the aiftoyery ! is to ſupport an 

ation at law. In Debberg v. Lord Howe the bill ſtated an en- 

gagement on the part of the defendant, that was perfectly hono- 

; the Lord Chancellor ſaid, he would not compel an anſwer, 
a the bill ſtated an engagement merely honorary, not a right 
of action. In The Biſhop of London v. Fytche, 1 Bro. C. C. 96. che 
Lord Chantellor faid, that was the firſt inſtance of a demyrrer for 
immateriality of the diſcovery : though if it was for purpoſes ob- 
viouſly frivolous, perhap? the court might interfere: whether it 
is material, or not, is chiefly for the conſideration of the plaintiff, 
who pays the coſts, If the point at law is doubtful, the court 
will give the plaintiffs the diſcovery, and leave the court of law 
to decide, whether the action is properly brought. Turner v. 

Warren, 2 Str. 1079. and Bones v. Booth, 2 Black. 1226, are 
ſtrongly in favour of the opinion * by the majority of the 
Court of Common Owe. | 4 


Reply -- adi 40h 

In the Biſhop of London v. Fytche the queſtion was not upon 
the right of the plaintiff to ſue, as here, but upon the fact, with 
—_ ro which the a was ſought. 


, 


Lord CHANCELLOR. 


I have no doubt upon this. The plaintiffs ſtand in this court 
with a judgment at common law affirming the right to ſue at law; 
and pray the diſcovery neceſſary to ſupport the right of action. 
A demurrer to that can reſt upon no foundation. As the cauſe 
now comes on, it is enough, that the court of law was of 9pi- 
nion, the action was well brought by the aſſignees: but nothing 
is ſo clear, independent of that, as that where the fatute gives an 
action to che party grieved, there is an intereſt veſted in him. 
The limiting the time is to let in the penal action by the com- 
mon 


515 
not take place within any of the royal palaces at the time of the ad 
bl z reſidence there, according to the exception in the fatute. ee 
This bill prays relief; therefore though the plaintiff ſhould be = 
Ax ps. 


SANDS. 


PM 
Cales in Chancery. 
mon infarmer ; but while the actibri refts im the party injured: 
it is a veſted intereſt in him; which I take to be a common and 
acknowledged: ground of law. It is not a perfonal right: but 
the aſſignees have the right, that was in kim. Suppoſing in ſtrig. 
neſs the right of ad in to be in hirn, the affignees have a right 
to make him uſe all the remedies, that he has. But the court of 
law was of opinion, and very rightly I think, that che action was 
brought properly in the name of the aſlignees. There is no foun. 
dation for the demurrer. The bill prays general relief merely, 
not a decree for the money. The only ſpecific relief ſought is 
the injunction; which is a confequenece of the prayer for dif. 


“ 


The demurrer being orer· ruled, che deſendast pant in the fol- 
lowing plea ; © that the action at law in the bill mentioned was 
« not commenced, and the faid bill of complaint was not exhibited 
« againſt defendant within the ſpace of three months next after 
any of either of the days or times, when the bankrupt in the ſaid 
pill named was chern alleged to have loſt to the defendant the 
reſpective farms of money in the bill mentioned, or within the 
« ſpace of three months next after any or either of the days or 
times, upon or at which any ſums or ſum of money were or was 
« loſt by the bankrupt to defendant at or by means of any playing, 
e gaming, or betting, whatſoever ; and defendant prays, &c.“ 


This plea was argued oy 8th, 1795. 


Attorney General au Me: ; Yaboſon for the ples. ; 64a 
If, as alledged in the plea, the action was not brought within 


three months, the plaintiff would be nonſuited: but though the 


diſcovery cannot aid him, it may the common informer. The 
plea brings the caſe to the ſingle point, whether the action was 


commenced within the three ms | , 


. 


Solicitor General and Mr. — for the plaintiffs. 


The object of this plea is to try, whether the writ :Qued i in 
proper time; which muſt be tried again in the action. It is bad 


alſo, as it goes to the diſcovery ; for even e ſtatute of limitations 
cannot be pleaded to the . Mac worth v. n, 2 2 Ath 


2 51. 


deus in Cyaneety, 

The court is to judge from the tines when the money was 
joſt and the wie Auen, whether the time is lapſed or not. 
The writ may have been ſued out within three months, and yet 


che plea may be true; for it connects the commencement of the 
action with the filing of the bill; * is r 


Lord CHANCELLOR. 


317 
1794. 


— 
BaANU bon 

. 
San be. 


Upon the objection from coupling 2 commencement of the | 


action * the time of filing the ball the plea is bad, If the de- 

{endant was Indicted for perjury, and it turned out, that the ation 

was commenced, but the bill was not exhibited, within three 

months, he muſt be acquitted ; and he had that in his eye. 
Over: rule the plea, and let the defendant pay all the coſts. 


BRANDON ». JOHNSON. 
December 15th 1794. 


HE bill ſtated the following caſe, Abraham Brandon made 
various Payments in 1792 to the defendant, Who was 

keeper of à lottery office, for inſuring againſt the drawing of 
tickets in che Ii lottery ; and in 1793 made various other pay- 
ments to the defendant for inſuring againſt the drawing of tiekets 
in the Engli/h lottery; and the ballance in the defendant's hands 
after deduding payments made by him to Brandon on the lot- 
tery account was 476 J. 65. 6 d. on account of the 7 lottery, 
and 2654.05. 65. on account of the Engl/b lottery, After- 
_ wards upon the bankruptcy of Brandon in 1793 the plaintiffs 


were choſen aflignees ; 3 and they brought an action to recover 
thoſe balances. 


The bill prayed a diſcovery and an cojundion 3 obtaining 
judgment” as in caſe of a nonfuit till anſwer; and that an ac- 


count might be taken of the ſeveral ſums of money paid by the 


bankrupt to the defendanr, or for his uſe, by way of premium 
© 


Vor. * for 


Plaintiſfi ha 
ing brought 
an action 
againſt thbe 
deſendant to 
recover pay - 
ments made 
for inſuring . 
lottery tickets 
prayed a diſ- 
covery and 
account, of- 
fering to al- 
low payments 
made by the 
defendant ; 


" as thedefend- 


ant could not 
have that ad- 
vantage at 
law, a de- 
murrer was 


over -I uled. 


$ Adminiſtra- a 
trix not al- 
lowed for 
debts paid 
after a decree 


to account; 
but ſhall 
ſtand in the 


account, 


premiums would be recovered'againſt him, but he could not ſet 


Caſes in Chanterv. 25 


for inſuring tickets; and that after deduQing the amount of pay. 
ments made by the defendant to the bankrupt the defendant 
ſhould pay to the plaintiffs what ſhould be found due 225 the 


? 


The defendant demurred generally. he” 


Mr. Jobnfon for the demurrer diſtinguiſhed chis caſe from the 
laſt; for this bill prayed ſpecific relief vis. an account ; which 


brought it within Collis v. fe Swwayne, 4 Bro. C. C. 480. and the 
caſes there —_ 


Lord CHANCELLOR. 


The bill by offering an account as to allow the payments 
made by the defendant gives him an advantage; for at law the 


off the ſums he had paid (a), Over-rule the demurrer. 


(a) 2 Fonb, Tr. Eg. 6. and the caſes there cited. 


JONES b. JUKES. 
December 16th, 1794. 


HE bill was filed by creditors of an inteſtate on behalf of 
themſelves and other creditors. After a decree directing 
the uſual accounts and a diſtribution, the adminiſtratrix paid the 
following debts; 241.” for blackſmiths work; 20 J. for rent; 


and 40. for carriage of goods. The Maſter diſallowed theſe pay- 
ments; and the adminiſtratrix excepted to the report. 


In ſupport of the exception it was faid, that if 1 no debt can be 
paid after a decree to account, there muſt be a ſeparate in- 


junction bill | againſt very creditor, who may think proper 
to ſue. 


Lord CHANCELLOR. 


The adminiſtratrix cannot be allowed payments andthe after a 
decree to account: but in taking the account ſhe hag a right to 
ſtand i in the 2 of the creditors ſhe has paid. 


{\ 


3.4 * 
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STEVENS „ PRAED. | 


February I i5th, 1795. 


O HN BLEW E TT, Humphry 8 Pracd, Hugh 
Edwards, and others, in 1769, carried on buſineſs as mer- 
chants in partnerſhip under the firm of the Zelant Company; and 
employed Stephen Newton as clerk and book-keeper. On the 
16th of Fanuary 1769 Newton executed à bond in the penal ſum 
of 600 J. to William Haws, his executors and adminiſtrators, with 
condition to be void on payment by Newton, his executors, ad- 
miniſtrators, or aſſigus, to Haws, his executors, adminiſtrators, 
or alligns, of the ſam of 300 J. with intereſt ; and Hugh Edwards 
ſigned a memorandum indorſed upon the bond to this effect: 

« Fanuary 10th 1769, 1 acknowledge to have ſeen paid into the 
hands of the within named Stephen Newton by the faid Wi tlam 
Hater the ſum of 300 J.; which I promiſe to ſee ſatisfied.” In 
1774 the partnerſhip was diſſolved. ' Intereſt was paid upon the 
bond till 1778, about which time Newton became bankrupt: but 
it did not appear by whom the intereſt was paid after the diſſo- 
lution. In 1779 Haws died. In 1799 the bill was filed by the 
_ perſonal repreſentatives of Hats againſt Prazd and Edwards, and 
the repreſentatives of the deceaſed partners and of Newton, who 
was alſo dead. The bill charged, that Newton was accuſtomed 
to take-up money on behalf of the partnerſhip; and had a ge- 


Bill for a le- 
gal demand 


retained with 


liberty to 
bring an ac- 
tion, the aſ- 
ſiſtance of the 
Court being 
required up- 
on equitable 
circumftan- 
ces. 
Upon equity 
reſerved the 
Courtrefuſed 
to increaſe 
damages on 
ſuggeſtion 
that intereſt 
was omitted 
at law 
through mi(- 
take on the 
ſuppoſition 
that it would 
be given in 
equity. . 


neral or ſome other authority, under which he applied to Hau: 


in 1769 for a loan of 300 J. for their uſe; which was accordingly 
lent on that bond, and carried by Newton into the partnerſhip 
and entries thereof and of the intereſt paid were made in the Com- 
pany's books; charged to be in the cuſtody of ſome of the defend- 
ants, The plaintiffs alſo ſer up a ſimilar claim on two promiſſory 
notes given by Newton; which claim was afterwards deſerted. 
The bill prayed a-diſcovery and account of what was due for 
principal and intereſt, and that the balance ſhould be paid to the 
plaintiffs an account of the perſonal eſtates of the deceaſed part- 
ners; and general relief. Pracd by his anſwer denied, that New- 
ton executed the bond as clerk of the Company, and that he had 
any general or other authority, as charged by the bill; and he 
ſtated, that neither he, nor any of the other partners to his know- 
ledge and . gave Nevoton directions to apply to Haws. 


2 | | Ed WAar. 'ds ' 
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money recovered and the coſts at law the Gourt would give in- 
... tereſt; which 1 it was ſaid was ; omitted at NA Pris by miſtake, 


bill ought to be diſmiſſed. 13 party preſſed for colts. 
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owners. The ſhip wanting repairs for the voyage, the maſter as ſervant of the then owners 


caus in chunt. 

Edwards by his anſwer ad mitted, the Company had occaſion 
for a ſum of money about the time in the bill mentioned to bu 
a cargo of timber, anick titat N as clerk procured the ſum of 
300 l. from Haus on the bond, which he had witneſſed ; and he 
believed, the money was employed for the * 


All the 1 1 * they had leſion of the 
books: : it was proved, they were in poſſeſſion of Caribe, at- 
torney fot one of the partners, and that they contained entries 
x this loan and payment of intereſt. . | 


* 


The Maſter of the Rolls directed, that the bin "OF be re. 
tained with liberty to the plaintiffs to bring an action; and it was 
ordered, that the defendants ſhould not fer up the Ata of limi. 
rations or the bankruptcy of Newton ; and ſhould admit them- 
{clves to be the ſurviving partners. The money was paid into Court, 
The verdict in the action was in favour of the plaintiff for 300 |. 
upon the general count for money lent and advanced only; and 
for the defendant on all the other counts. Afterwards when the 
cauſe came on in Equity the plaintiffs deſired, that belides che 


as the verdict was haſtily taken, and it was ſuppoſed, the intereſt 
due would be given in equity. The defendant complained, that 
the verdict was obtained on the evidence of a furviving partner, 
that was inadmiſſible ; and inbſted,. that a demurrer to the bill 
muſt have been ahowed, the demand being legal; and that the 


Mr. Graham and Mr. Holt He the plaint if, ed Buxton v. 
Snee, from the Regifter's book (a), reported 1 76% 1.54. M*Kenzic v. 
Lord Pouis, 4 Bro. P. C. 328. and Bi Biſbop v. e. 2 Veſ. 100, 


(a) Burton v. Sidebotham, Reg. Lib; 1948 4 156. 10 1740 the © EP WOO of which Sree, 
Sidebotbam, and Wright, wete owners as to. 3 eighth parts, was deſigned for a voyage from Lon- 
don to Jamaica and back. Sidebotham and Wright ated as huſbands for the benefit of all the 


and for their betiefit put her inte the plaintiff's dock to be repaired; Beſore the repairs 
were completed the maſter died inſolvent. The deſendant Collet was made maſter before the 
ſhip came out of dock; and part of the work was done after bis appointment. The ſhip 
went the voyage. Might and other owners died: Sidebotham became a bankrupt; and due 
Was one of his affignees. The ſhip retarned about Ofober 1742, and was ſold by whe owners 
or Collet for 5251, The bill was filed by Buxion as creditor for repairs to the Smount « of 


1414. 18 f. 74. againſt Co!'et the — _ Marſh, Beckforg, and Side ba bam, che ſurviving 
I | rea 


' My. Sutton for "the "defendant relied on Hoare v. Contencin, 
1 Bro. C. C. 27. and offered to go to another trial. * 
10 8 IN 5 out ©7223 Ba 1 : * * 
Igler of the Ri. n 
Ia ſupport of this bill the plaintiffs ſay, they had a right to the 
diſcovery mall fide withheld and to the aſſiſtance of the Court as to 
he ſtatute of limitations and the. bankruptey ; and they infiſt, 
they are entitled to extend the verdict by the addition of intereſt: 
but 1 could do no more than order another trial; for I cannot 
admit, that in a caſe, which thinking it a legal demand I ſent to 
ouners, and againl® the repreſentatives. of the deceaſed owners and the afgnees of  S;de- 
lotham z\ and the prayer of the bill was, that the detendants might diſcover the real 
owners, and the allets of thoſe deceaſed ; that the aflignees of Sidebotham might ſet 
:part out of his eſtate ſufficient to pay ſach part of the ' ſaid debt as he was liable 
to, and to m 
dde other ereditors3/ and that the ſaid defendants might pay the ſaid debt to the plaintiff, 
The defendants Sidebotham and Snee by their anſwers ſtated, that upon the 7th of July 1736 
$Siehotham and Wright borrowed 1 5001. from the defendant'Szee upon their bond; and for 
better ſecuring that fam with intereſt they by bill of ſale of the ſame date ſold the ſaid ſhip to 
the ſaid Ine as a ſecurity for payment of the ſaid ſum with intereſt, redeemable upon pay< 
ment, Fe. and that after that bill of ſale Sidebotham and Wright continued in the -manage- 
ment of the ſhip: The defendant daes alſo alledged, that he deemed himſelf only a mortgagee, 
and to have no concern in fitting out the ſaid ſhip, or in her earnings; and he ſet forth the 
ſhares of the freight in the ſaid voyage and of the produce of the ſale, that he had received 
from Collet 3 and he ſtated, that believing the other defendants well entitled to the ſhares 


claimed by them he conſented to their having their ſhares of the neat proceeds, which they | 


received; and to avoid a ſuit he paid part thereof to the defendant Lees ; and that part of the 
faid 15001. and intereſt remained due. | »4. {20 bk a | 
The decree was, that the bill be diſmiſſed as againſt Collet withi4o . coſts, the cauſe as to 

him being heard upon bill and anſwer ; and that it ſtand diſmiſſed fo far as it ſeeks ſpeci. 

fically to affect the body of the ſhip Ellis in queſtion, or the money ariſing by the ſale thereof 
in the hands of the defendants or any of them; and às between the plaintiff and the other 
defendants that the” parties do proceed. to a trial at law in an action to be brought by the 

plaintiff on ar before the firſt day of the next term againſt the defendants Sue, Marſp, Beck- 
ferd and Sidebotham, the ſurviving part-owners of the ſaid ſhip, for the plaincifF's demands in 

queſtion in this tauſe; and ic is farther ordered, that the faid defendants do appear thereto 
forthwith, accept a declaration and plead to iſſue : but the defendants at law are not io plead 
or inſilt upon the ſtatute of limitations, and the defendant Sidebotham is not to plead or ĩuſiſt 
upon any diſcharge under the commiſſion of bankruptcy iſſued againſt him, and the ſaid de- 
fendants are upon ſuch trial to admit, that they are the ſurviving part-owners of the ſaid 


ſhip, to the end the merits may come in queſtion ; and it is farther grdered, that the defend- 


ake good the ſeveral: dividends, that had been made, in proportion with 


52 ! * 
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3 


STEVENS - 
9. 
Pz arm. 


ants the aſſignees or ag y other of the defendants in this ſuit are to be at liberty to appear act 


the trial of the ſaid action and make defence by counſel, if they ſhall think fir; and all deeds. 


' 


Papers and writings in the cuſtody or power of any of the parties relating to the matters ia 
queſtion are to be produeed upon 6ath before the maſler, on or before the firſt ſeal after 
Chriflmasz and any of the parties are to be at liberty to inſpect the ſame, and at their own ex- 
pence to take copies thereof or of any part thereof, as they ſhall ſee fitting; and ſuch of them, 
as they or any, of them ſhall deſire and give notice of, are to be produced at the faid.trial ; and 
his Lordſhip doch reſerve the conſideration of coſts and of all farther directions until after the 
{aid trial mall be had; and an of the parties are to be at liberty to apply to the Court as 
there ſhall be occaſions 1) NP ii ee 2291's Tis 


"4, 
24 
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V, 


PAT. 


Caſes in Chaneery: 


hw, the jury having had the whole matter before them, when 
it comes back, I cam try, Whether they gave ſufficient damages, 
and vary the verdict. That would be impoſing: an extraordinary 
duty upon this Court, The defendant deſires another trial: the 
plaintiffs" do not; © It is Taid, the verditt Was got in a ſort of 


ſeramble, and they thought Interdct out bk edurſe, and alt 


the reſt, beſides the damages, would be given in equity. I am not 
at liberty to conſider what paſfe> at Ni Prins, and cannot ſup⸗ 
pofe the Plaintiff got leſs damages than he is entitled to, and 
chat Lam to give every thing elſe; nor can l ſuppoſe, a man got 


a verdic, who had no right to it. It has been found, that the 


Lzlant Company became indebted to Hows ſome way or other. 
The verdict has nothing to fay to the bond : it is for the defend. 

ant as to that. I be queſtion is, how the plaintiffs are to have 
relief. Firſt, the damages and coſts at law they muſt have: but 
it is inſiſted they ſhould pay all the coſts in Equity: I think not. 

On the other hand it is contended, that the plaintiffs are entitled 
to all the coſts in Equity. I ſhould be ſorry not to give them 
ſome, if the coſts incurred were properly incurred. The depo- 
ſitions are enormous, containing extracts from the books. There 
was no occaſion for that. What had they to come for but the 


production of the books? The reaſons, upon which I think this 


bill properly brought, are the ſame, that guided Lord Hardwicke 
in Buxton v. Snee; which caſe is preciſely in point. I think, 


there are in this caſe, as there were in that, circumſtances, upon 


which, though it is a legal demand, Vam of opinion, without in- 


fringing upon Hoare v. Contencin,. the plaintiffs had a right to 


file a bill. Newton in fact gave the bond as their bond. I do not 
mean to put it upon the footing of aſſets as to ſpecialty creditors, 


or toſay, they might not be preferred as againſt fimple contrat 


creditors : but it was meant to have all the effect of a bond, and 
was. to carry intereſt. Another thing is, the bond would not 
have been barred by the fatute of limitations; the contract 


would. Then if the bond was that of the Company, he would 
have been ſafe for 20 years; and even beyond that, if there was 
any thing to oppoſe the preſumption of payment. Thinking 


this a partnerſhip bond it was natural not to be ſo active, as if it 
was a contract, that would have been barred by the /atute of li - 
mitations. Now they ſay, it was a ſimple contract debt by them, 
becauſe it was not their bond: but if it was executed by New! 
as agent, and that was made out to the ſatisfaction of the jury, 
the obligee might recover, The circumſtances in this caſe 
I | obliged 


E 


_ Cales+in Chancery. 


conſult Buxton v. Snee, upon which I found my judgment, as it 
in the Regofher's book (a); for the decree. marks particularly 
che principles, upon which the Chancellor proceeded, and the na- 
ture of the relief to be given in caſes of this ſort. In Mackenzie 
v. Lord Powis the ultimate relief was retaining the bill with li- 


is not a thing of courſe. Hoare v. Cuutenein may be right: but 
the fact there, which ſeems. to have been forgot, was, that all 


2s 2 general principle, that the death of a partner will give a right 


the aſſets may be waſting, while the action is going on; at leaſt 


the mean time; | and the other creditors. would complain of that; 
or after the Verdict he muſt file 'a bill; and then the anſwer 
would be, chey never were parties; and the recovery was nothing 
to them, becauſe they were not parties. Therefore a bill to 
compel the repreſentatives of a deceaſed partner to be bound by 
the verdict againſt the ſurvivors might poſſibly lie. Then is the 
creditor. obliged before. the bill to recover judgment; which may 
be delayed ſeveral ways by the ſurviving partner? I will not 
lay that down: but I agree with Lord 7hurlozw, that in general 
he muſt ſeek for a legal demand a legal remedy ; and then if that 
raiſes an equitable demand, he may come here. Therefore 1 
ſhall deeree this money to be paid out. I cannot give Pracd his 
coſts : hut I am, by no means ſatisfied, I can give the plaintiffs 
theirs, __ In this caſe it is an. indulgence to let the party come into 
<quity under all the circumſtances. 55 n 


A few days afterwards the Maſter of the Rolls declared, he 
would give no coſts on either fide. | 
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obliged him to come into this Court, It is well worth while to 


berty to hring an action. All cheſe authorities ſhew, there mn 
be caſes. of & legal demand, in which a bill. may be filed: but it 


the parties wert alive, hen the bill was filed. I do not lay down 


there muſt be a bill to Teſtrain the repreſentatives. from paying in 


523 


L794 
Lana 
STEVENS 
V. 
Prat. 


to any creditor of the houſe in the firſt inſtance to file a bill for 
his debt? Which was | ſaid at the har in that caſe, and that it 
turned the legal debt immediately into an equitable debt; and 

ir was ſaigh/the inconvenience of not laying chat down is, that 
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- copyhold, re- 


$24 Caſes in Chanterv. 

1794. 7 

CHALLONER v». MURFHALL. 5 
Feb. ach, 1795.” 


Tryon: for Ar T a Court Baron held for the manor of b Doddington, in the 
ife of a 

| county of Salop, Dec. 6th, 1728, William Murhall and 
I N 2 zi Mary his wife in performance of articles entered 1 into previouſly 
other ſons in to their marriage ſurrendered two cloſes of cuſtomary land called 


tail, took a 


conveyance Greenfield to the uſe of themſelves for their lives and that of the 
3 ſurvivor; remainder to the uſe of Williamtheir ſon in tail; re- 


ge de- mainder to the uſe of Fohn Murhall their ſecond ſon i in tail ; re- 
cended upon 


bis eldeſt fon, mainder to the uſe of the third ſon of the ſaid V illiam Mer ballupon 
— = the body of the ſaid Mary his wife lawfully begotten or to be be- 
his real eſtate gotten in tail; remainder to che uſe of the fourth, fifth, and al! 


with debts 


and legacies, and every other ſon and ſons of the body of the ſaid William upon 
2 3 » the body of the ſaid Mary his wife ſeverally and ſucceſſively in 
* lite ed tail; remainder to the uſe of the daughters in the like manner; 
various re, 


= remainder to the uſe of the right heirs of the ſaid William Mur- 


2 wie | bs hall for ever. Mary Murball died in 1747; William Murhall 
the copyno | 


are barred, the eldeſt ſon, having previouſly died an infant, without iſſue. 


 Fobn, Thomas, and two daughters were the ſurviving children. 
By indentures of leaſe and releaſs 24th and 25th September 1762, 
between the Duke of Bridgewater, who was ſeiſed in fee of the 
manor, of the firſt part, and William Murhall the elder of the 
ſecond part, all the ſaid premiſes were among others granted re- 
leaſed and confirmed to the uſe of the ſaid William Murball, his 
heirs and aſſigns for ever, freed enfranchiſed and abſolutely diſ- 
charged of and from all rents, yearly and other payments, fines, 
heriots, ſuits, and ſervices, whatſoever, by uſage, cuſtom; preſcrip- 
tion, or otherwiſe howſoever (except the ſervices to be performed 
at the court leet, of the ſaid manor); and the faid Duke did there- 
by remiſe, releaſe, and for ever quit claim to the ſaid William 
Mur hall, his heirs, executors, adminiſtrators and aſſigns, all heriots 
by virtue of any cuſtom uſually paid by him; or which might 
thereafter become due, to the intent that ſuch heriot or cuſtom 
might be aboliſhed and for ever diſcharged. William Murhall the 
ſettlor made his will; but did not diſpoſe of the faid premiſes 
or the freehold heron He died ſoon afterwards; and the pre- 
miſes deſcended to John Murhall, his eldeſt {on and heir, who by 


3”. | 4 | | | his 


bis will dated Augu/f ich 1791 after charging all his real eſtate 
with his debts and legacies deviſed the ſame to his brother Tho- 
nas for Ai z remainder to his firſt and other ſans in tail, with 
ſereral remainders over. en Mur ball died ſoon 6 


In this manor. no recoveries were | ſallered': but eſtates tail 
were barred by ſurrender. | The bill was filed by legatees. The 


Maſter reported, that the ſaid premiſes called Greenfield were char- 8 


ge by the wed, to — Os PE were n 


PF" | 
#&; 


Us: auld My ri \ Grabane, _ Ms. Short for 1 exceptions. 


Ik the eufränchiſement is to have any effect as to thoſe in re- 


mainder, a court of equity would conſider it as taken for the be- 
nefit of all intereſted i in the eſtate. The tenant in tail might have 
barred the remainder by recovery : but as he has not, it muſt 
take effect. Dunn v. Green, 3 P. W. 9. is referred to Parker v. 
Turner, 2 Ch. Ca. 174. 1 Vern. 392. 458; which is no authority 
for it; for clearly 30 years poſſeſſion by a purchaſer was a ſuffi - 


cient anſwer to the bill, by the heir of the copyholder in tail. 


The reporter makes a quzre upon Dunn v. Green as to a veſted 
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remainder. Vin. Ab. Tit e 13 45 55 24. 205. 95 15. = | 
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Solicitor General for the 8 . 55 


The quere in P. W. is not . 1 is not like a Freehold I 


for the ſame act bars us * _ and lO creat 


* 


Lord CHANCELLOR. | 


It is impoſlible, that any equity could 158 alive this intail. 


Thomas Mur hall never could have had a bill againſt his father and 


elder brother. No one could have a right againſt the tenant in 
tail, The cafe by Lord Jefferies proves a plain propofition ; that 
when the intereſt of the lord in the mator is united with the co- 


pyhold 1 in tail, there mg be a W a te method of Day 
ing itt cannot exiſt. 


. (9 * Mr. Coxe's vote. 


Teſtator de- 
viſed all his 
manors, meſ- 
ſuages, lands 
tene ments, 
tithes, and 
heredita- 
ments, and 
all his real 


eſtate what- 


ſoever ** ex- 
66 cept what 
. *© 35s herein- 
«after men- 
„ tioned and 
«© deviled” to 
the uſe of all 
his children 
ſucceſſively in 
ſtrict ſettle- 
ment; and 
gave two of 
them annui- 
ties, which 
he charged 
upon a rec- 
tory held by 
him under a 
leaſe for lives, 
which he di. 
rected to be 
renewed, if 
thoſe two 
children or 
either ſhould 
be living at 
his death, 
and that their 
lives or that 
of the ſurvi- 
vor ſhoula be 
inſerted in 
the new leaſe, 


and the fine 


aid out of 
kis perſonal. 
He gave part 
part of his 
perſonal ſpe- 
cifically ; and 
directed the 
reſidue to be 
laid out in 
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1 R Charle Sheffield l Dart | bring ſciſedlio fn ated of eltates 

in the counties of Lincoln and Fork, and being alſo ſciſed of 

tho rectory of Lyth in che county of Tur under a leaſe granted 

by the Archbiſhop of Tork to to him, his heirs and aligns, for the 

lives of himſelf, his ſon Fob and his f ſiſter Charlotte Grifith, apd 

of the ſurvivor, deviſed to Edward le Grand, Jobn Crookſbanks, 

and Samuel Salt, their heirs and aſſigns, all his manors, meſſuages, 

lands, tenements, tithes, and hereditaments, and all his real eſtate 

whatſoever ſituate, lying and being, in the Teveral counties of 

Lincoln and York, or elſewhere in the kingdom of Great Britain, 

« except what is hereinafter mentioned and deviſed,” to have and 

to Hold the faid marors, s, meſſuages, lands, refiemicnts, tithes, here- 

ditaments, and premiſes, (except as before excepted) to them their 

heirs and aſſigns for ever; to the uſe of his eldeſt ſon Jobn Sf 

field for life; remainder to truſtees to preſerve contingent remain- 
ders, remainder to his firſt and every other ſon in tail male; re- 
maindertohis ſon Charles Jacob Sheffield for life; remainder to truſ- 

tees to preſerve contingent remainders; remainder to his firſt and 
every other ſonin tail male; remainder inthe ſame manner ſeveral- 
ly and ſucceſſively in ſtrict ſettlement to his ſon Robert, and his 
daughters, Anna Diana, Alicia Caroline, and Maria Sophia, and their 
iſſue male; remainder to the heirs of the body and bodies of his ſaid 
ſons and daughters lawfully to be begotten, ſeverally and ſucceſ- 
ſively; remainder to his ſon abu Sheffield and his heirs for ever. 
The teſtator gave to his ſon Charles Jacob, and his daughters Anna 


Diana, and Alicia Caroline, ſeverally and reſpectively annuities late- 


ly purchaſed by him for. their lives; and to his daughter Maria 
Sophia a nd his ſon Robert annuities of 1004, each for life, payable 
half-yearly after his deceaſe; and reciting his leaſe from the Arch- 
biſhop of York of the rectory of Lyth. charged that rectory and all 
and ſingular the rights members and appurtenances thereof with 
payment of thoſe two annuities ; and he directed, chat if 2 


land to be ſettled to the ſame uſes as his real: but afterwards by a teſtamentary paper unatteſted he diſpoſed 
of his perſonal otherwiſe : the heir contracted to fell the leaſe of the rettory ; and upon a caſe directed to 
the Court of King's Bench on his bill for ſperific performance the certificate was, that the Teaſe did not 
paſs by the will, but devolved on the heir as ſpecial occupant : but the Lord ** conſidered that 
title too doubttul to be torced on a purchaſer, | 


. % 


1 8 N Robert 


be living at Es deceaſe, the leaſe of the rectory ſhould be renew- 
ed; and chat the fine and expences of renewal ſhould be paid out 
ot his per ſonal eſtate: and that the lives of his ſaid ſon and daugh- 
ter, if both living at the time of granting ſuch new leaſe, or in 
caſe of the deceaſe of either, the life of the ſurvivor, ſhould be 
added to the Jife or lives then ſubſiſting, by which the ſaid pre- 
miſes ſhopld! be held: but that if both ſhould be then living, 
bis ſon Robert ſhould have the preference ſo far as to have his 
life firſt added in the new leaſe. The teſtator gave 35, O00 /. 
among his-five- younger children ; and appointing his truſtees 
executors gave them all the reſidue of his perſonal eſtate in truſt 
70 be laid out in the purebaſe of lands to be ſettled to the fame 


uſes as he had directed concerning his real eſtates 


The teſtator afterwards made another teſtamentary paper with- 
out date aud not executed ſo as to affect his real eſtate; of which 
he appointed his ſon Jobn ſole executor ; and he thereby revo- 
ked ſo much of his will as reſpected the diſpoſition of his perſon” 
al eſtate ; and. made a new diſpoſition thereof, The Eccleſiaſti- 
cal court granted probate of this paper. 
After the death of the teſtator his eldeſt ſon and heir at law 

Sir John Sheffield having obtained a renewal for the lives of him- 
elf, Robert Sheffield and William Cox, and releaſes from Robert, 
and Maria Sophia, Sheffield in reſpect of their annuities charged 
upon the rectory, contracted with the late Lord Mulgrave for the 
ſale thereof; and in 1792 filed a bill for performance of the con- 
tract. At the hearing a caſe was directed to be ſtated for the 
opinion of the court of King's Bench on this queſtion: © what 
' intereſt in the leaſehold eſtate for lives in queſtion the plaintiff 
Sir Jahn Sheffield took upon the death of Sir Charles Sheffield his 


| father Ihe certificate was, that the ſaid leaſehold property is 


not comprehended in the hereditaments and real eſtate deviſed in 
{tric ſettlement : but that it devolved upon the death of Sir 
Charles Sheffield on his ſon and heir, now Sir Jobn Sheffield, as 
ſpecial occupant; and that as ſuch he took the abſolute intereſt 
at law in the then exiſting leaſe. | N 


- The defendants Mill refiſted performance, being diſſatirfied 
with the title. CO 4.4 , 
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Robert and his daughter Maria Sophia, or either of them, ſhould| 
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1 Mr. Mansfield aud Mr. Fonblangae, for the plaintiff. 
ScreFeie | 
125 LD This title a0 all the ſecurity any title can have; 3 the decifon 


Mulciavs. of a court of law. In no inſtance has the court refuſed perform. 

ance upon fuch a confirmation ;though i it has been reſufed , Where 

the court has not been ſatisfied by rhe Maſter” report in favour 

of a title. There ean be no doubt a8 to the intention not to paſs, 

this. There is nothing but the rectory 10 fatisfy the exception. 

If he had intended to paſs it, he would have provided for a per- 

by petual rene wal to anfwer 1 the Amitations: but renewal is qi. 

$8 rected in the ſingle event of his ſon and daughter or one of them 

being Ring a his death, There is ne colour for the equity 

. | fuggeſted by Lord Kenyor according” to the report upon the di. 
1 5 


rection, that the lives of thoſe two: children ſhould be inſerted in 
che new leaſe. A ehild taking an eſtate from his father without 
confideration is an exception to the rule in the caſe of a ſtranger, 
that he ſhall be a truſtee ; becauſe it is conſidered as a proviſion; 
but all choſe caſes are, Were the child actually takes an eſtate. 
That cannot be ſet up for à child, Who really takes no intereſt, 
and whoſe name W m . alte. 


Attorney General and Solicitor Cabral PA FR Senken, 


| | "The cautious "xpretlion” of the Certificate, * that Sir h 5 
. field took the abſolute intereſt at la, plainly indicates the opini- 
| on of the court, that it is very doubtful, whether in this court 

he 3 is ſpecial oEcupant for his Own benefit. But it is extremely 

x ; doubtful, whether the firſt branch of the certificate 1 is right, It 

. is admitted, the general words are ſufficient to paſs the rectory, 

1 if intended to be included; but it was faid, all the limitations 
3 | are inapplicable to ſuch intent: : that 3 15 contrary to Addis v. Cle- 
= - ment, 2 P. Will. 456 and many caſes; according to which the 

nature of che limitations in tri ſettlement wilt not exempt leaſes 

for lives of years, if the words are ſufficient to include them. In 

almoſt every enden theſe eſtates are "ſettled as real eſtate. The 
| words except What means Fich real eſtates or intereſts in real 
=. -* eſtates as are after | both mentioned and deviſed. It is faid, the 
| exception takes the rectory out of rhe general words, which are 
fufficient to comprehend it, to the effect of making an inteſta- 
cy, though rt excepts only what is deviſed ; as to which there- 
fore there is no ititeſticy. *  Theannvities' charged are ſomewhat 
both-mentioned and deviſed. This court does not look on the 
certificate as a deciſion, but merely as an opinion taken for the 


ſatisfaction of the court: which if not ſatisfaQory, has no effect. 
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The particular expreſſi ion of the 1 was intended as 2 ai 


caution to me and ſuggeſts a truſt behind for parties not before 


Lord 


the Court. But bees juſt bias on my mind upon the queſtion Murcrank- 


the Court of Jaw has decided. When I ſent it to law, I thought 
it a very doubtful queſtion. I cannot force a purchaſer to take a 
title, upon which L entertain great doubt. I cannot indemnify 
him. Titles are frequently overturned at the diſtance of many 


years, I not like to have ſuch a title forced upon me. 


11 


he CT „ 
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The Lord lb recommended: an Act of W . WY 


ordered 1 it to j Rand over. Fl 


AKIN KEIGHLEY. 
"Marth 13th, 6th, 1795- 


H 18 exe came on upon appeal from the decree of the 
Maſter of the O's ante 3 33. e. 
Mr. Mansfiel, Mr. Galan, and Mr 7. Benyon for the appellant. 


By obſerving the diſtinction between a terminen dhtüon and 
an imperative direction the whole is conſiſtent. In other parts of 


the will the teſtator ſhews, he knew how to give abſolute or limi- 


ted intereſts. The word “ defre” occurring afterwards cannot 
have any effect; for the whale of this truſt depends on the word 
« recommend.” He might mean to inſiſt, that if his ſurviving 


daughter ſhould chooſe to make thoſe children the objects of her 


'Fruſt raifed 
under a re- 
commenda- 


tion by will 


to a legatee 
to diſpoſe of 


her legacy 


among cer- 
tain perſons 
after her 
death. 


bounty, no difference ſhould be made between thoſe born before 


and after marriage. He has clearly marked what is a truſt and 
what a recommendation. There i is a great difference between a 
recommendation and a dying requeſt ; which is much more ſo- 
"In"Bland v. Bland, Finch Pre. Ch. 163. Lord Hard- 
_ wicke ſays, a recommendation i is not imperative: ſo Sir Jh 
Jelyil in Harding v. Glyn, 1 Ath. 469. fays, where the uncer- 


lemn. 


00 In the tate of Ole ente ante 334. line 7. for my. reputed” 
* 8. for «« my children” read © his children,” | 


Vor, II. 6 T 


read * biz requted;” and 


tainty 
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hat perſons are meant, it is ſtrong for the Court to conſtrue it 


ſame effect. The analogy to che Roman law is falſe; for before 


inſtitution was neceſſary ; before which they were mere leona 


 Gdered equal to © exigo, 1 require.” © Recommend” is of equal 


recommendatory and i imperative is, that whatever the words are, 
if the object and ſubje are aſcertained, the expreſſion of a wiſh 


chat ſpecies of with is expreſſed : but 1 it cannot have that effect, 


Caſes in. Chant: 


1 


tainty 18 ſuch, chat it is impoſſible for the Court to determine, 


only a recommendation to the firſt deviſee; and to make ; it ab. 
ſolute as to him. Palmer, v. Schribb, 2 Eg. Ca. Ab, 291. is to the 


any of thoſe words © Pelo, rogo,” c. were ſufficient, a poſitive 


ments to the 00 and fidelity of che perſon. 


N General, 17 7. Lind, and Mr. Thom Wor in 15 TA 
the decree. © 


It is impoſlible to apply to theſe cis N upon the ge- 
neral meaning of Exgliſb words; for the law has undoubtedly 
been borrowed from the civil law; and it is impoſſible to ſay, 
that © recommend is not æquipollent with the words held in both 
laws to create a truſt. In the paſſage cited in Pierſon v. Garnett, 
from the Digeſt, Lib. 30. T. 1. 115, 118. the expreſſions are cupio, 
opto, credo, deſidero, exigo, uti des; and the former words are con- 


force. Recommend” expreſſes more than abſence of doubt, as 
much as deſire, and certainly ſome hope, that the recommenda- 
tion will take place. The meaning of the diſtinction between 


ſhall control the will of the perſon, with regard to whoſe. acts 


where that perſon has a power over the ſubject, by which chat 
wiſh may be defeated. In Bland v. Bland, the expreſſion was 
. carneftly requeſt” but it was decided upon the ſame ground as 
the caſe in Equity Cafes Abridged : as the ſubject of the truſt was 
not limited, but he was to diſpoſe” of ſo much as he ſhould die 
ſeiſed of, the whole of the bequeſt was taken to be recommenda- 

tory; becauſe he had a power to defeat it. In Harland v. Trigg, 

1 Bro. C. C. 142: the object was not diſtinct. In Wynne, v. Haw- 

kins, 1 Bro. C. C. 179. the deciſion was againſt a truſt; the ſub- 

ject not being ſufficiently aſcertained. Lemaitre v. Pannifter, went 
upon this: vn conſfal what was to be given to the daughter ; nor 

was it to be given! to her except in circumſtances, of which Cap- 

tain Rocb was made the judge. In Otway V. Otrway,. December 

24th, 1773, the expreſſion was . 1 recommend to my wife to 

give by her will N to each and every, of her ane, who 

1 ball 


1 
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hall. behave dutifolly: from tha Wem diſcretion. that was 17 


not imperative. Pierſon | v. Garnett rejects the authority of Cun- 
life v. Cunliffe; in which the Court relied upon Bland, v. Bland ; 

which is no authority for it, becauſe the word recommend did 
not occur in that caſe; and the quantum of the property, to 
which the traſt Was to apply, was indefinite. Harding v. Glyn» 


was a ſtrong caſe: there were mere words of defire ; and ſhe was 


to chooſe out of all his relations.” 'In the Dutcheſs of Bucking- 
bam's caſe, 1748. mentioned by Lord Thurlow in Harland v. 
Trizg, and Nowlan v. Nelligan, 1 Bro. C. C. 491. the direction was 
to pay 1 ol, if it ſhall be her Grace's pleaſure ſo to do; and it 
was held a truſt, and that thoſe words were merely terms of civility. 
In Eales v. England in the year 1702, Pre. Ch. 201. the Maſter of 
the Rolls ſays, words of recommendation and defire in a will are 
always expounded a deviſe. Richardſon v. Chapman, 1 Burn's Ec. 
Law, 173, 5 Bro. P. C. 400. There is no doubt as to Amelia 


under the word © defire;” 2 35 there can be no Aae distinction as is 
attemptec. | 


Lord CHANCELLOR. 5 


There is really no fair analogy-t to the Mane law; 28 to o lich 


it ſtood thus: antecedent to the edict there was no method of 
putting any limitation upon the heir. He took uni verſum jus de- 


functi abſolutely. Therefore it could be only by appeal to his 


Honor. The ſame words continued, when the Prætor came to 


execute thele truſts, which. had always been created by ſupplica- 


tory words. In Cunliffe v. Cunliffe a gogd deal turned upon the na- 


ture of the ſubject deviſed. From the nature of the ſubject it could . 
not be more than a recommendation; 3 for he had full power to 
ſpend and waſte it: the houſes were ſagar houſes. In this caſe 


the ſurviving. daughter could not have uſed any part of the pro- 


perty: the limitation to her iſſue would have tied it up. I with 
to lock into the caſes. One caſe I remember in the Houſe of | 
Lords, 4n which a decree of the Chancellor of Ireland was rever- | 
led.” The teſtator gave all the perſonal that he had to his daugh- 
ter; and the words were extremely ſtrong and very imperative 
in the terms of them 28 to What ſhould be done after her death: 
but a power was given her of ſpending part of it, From that 1 


concei ved, that you mult firſt ſee hat intereſt che perſon, to 


dad 


* 
795. 


— 
Matin 
9. 
Kriauls xv. 


whom the recommendation is applied, takes: if in expreſs. terms 


ture 


oF * he * A n of ſpending part, or if the na- 


Kerwoutky. 


Caſes in chen. 
ture of the ſubject implies ir, however ftrong the. honed; 18, you 
cannot hold it an abſolute truſt ; for that is making a will for 
another man.. This is .in effect has Lord. Thurlow means by 
making the bequeſt certain. I think Cunliffe v. Cunliff: turned 
upon it. Where one perſon recommends to another who is inde. 
pendent of him, there i 18 nothing imperative: but if he recom. 


mends that to be done by a perſon, whom he has a * to order 
bo do 1 it, the mode 1 1s * en 


March 16th, + 
Lord Cranchkiion. 


1 have looked into the note I have of Cunt: hf v. Cunli 1. 
brings the principle to my recollection; for Lam perfealy . 
even upon my note, which is not much longer than that in 
Ambler, that the ground principally argued, and upon which the 
deciſion turned, was, that Sir Ellis Cunliffe had the abſolute pro- 
perty of the ſugar houfes as well as the other ſtock in, trade. The 
point, on which the deciſion turned, muſt have been, that the ab- 
folute property in the ſugar houſes being given, that could not 
be controlled by any words added, intimating a defire, in what 
manner it ſhould be diſpoſed of by him. it turned on the na- 
ture of the property, not à critical interpretation of the words. 
The caſes cited were Eales v. England, Pre. Ch. 200. 2 Vern. 466. 
I Eg. Ca. Ab. 297. Jones v. Nabb, 1 Eq. Ca. Ab. 404. King /- 
man v. King ſinan, there cited, and reported 2 Vern. 559. Upueclt 
v. Halſey, 1 P. Will. 65 1. Perhaps the determination of that laſt 
caſe may be very meh doubted. On the other fide the daughters 
claimed it as an eſtate abſolutely veſted in the father; and con- 
tended, that thoſe words were only an expreſſion of the grand- 
father s wiſh, They cited Ford's caſe. Carey's Rep. 30. Bland 
v. Bland. Counteſs of Bridgewater v. Duke of Bolton, 6 Mod. 
106. 1 Salt. 236.; Holt ag 1. 1 Eg. Ca. Ab. 177. Attorney General 
v. Hall, Fitz. 314. Collis v. Lighthonrne before Lord Northingtor, 
In that laft Lord Nortbington faid, the counſel for the appellanc 
contended, that the power of difpoſition- to the daughter means 
only diſpoſition by will or marriage, not by any other act: but 
that was a very abſurd intent; ſhe having power to uſe and 
5 ſpend i it. Allorney General v. Hall is to the ſame effect: the be- 


queſt over in fayoux of che charity, in whatever terms expreſſed, 
\\ Was 


44 _ 
* F 


dus in Chaneery. 


4s a bequeſt over after a gift to one with power to ſpend it. Cun- 


lige v. Cunliffe turned much more upon that confideration than any 
criticiſm upon the words the elder Cunliſſe had uſed, That in effect 
iseractly the ſame propoſition as that laid down by Lord Thurlowin 
other terms; *where the thing given is certain, and the object is cer- 
tain,” The ching is certain, where the whole property muſt remain 
entire during the life of the firſt perſon; it is uncertain, where any 
power is in that perſon to diminiſh the amount. Therefore Cunliffe 
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v. Cunliffe does not ſtand in the way of the decree of Lord Kenyon in | 


Pierſon v. Garnett; andthe concurring courſe of authorities is, that 
where there is a gift of the abſolute ownerſhip, a deviſe over, in 
whatever terms conceived, is void. The arguments from the Roman 
1aw are not very applicable. The general caſes do not turn upon 
2 nice criticiſm on words; and I am glad of it. Here it muſt 


it is plain, it was net wholly ad arbitrium of the ſurviving daugh- 


ter; for ſhe muſt give a part to each of them under the words 


« to and among: ſhe could not negative the deſire to give to the 
illegitimate daughter. If ſhe had made a diſpoſition, and left her 
out, that would have been bad; and they muſt have taken equal- 
ly. Under the-circumſtances of the will it is very clear the de- 
_ .cree is right, 8 | ; hs word 

' Bland v. Bland appears by Lord Hardwicke's note to have turn- 
ed upon exactly the ſame point. 
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have remained-entire-; and in the words of the recommendation 
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his adminiſtrator and C. FT OG | a | 
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9 175 R 1K 4 L INEY bequeathed to. her executors three 
nuities for long .Excheguer annuities of 20 J. each and the tallies there- 
_ ' unto belonging for and during all the remainder of the term of 
vA years, that ſhould be to come therein at the time of her death, in 
three child- truſt that they ſhould permit and ſuffer each of her three deaf and 
ps dumb children George, Elizabeth, and Martha, Liney, to receive the 
Feel n Yearly produce of one of the ſaid annuities; that is to ſay, her ſaid 
cals.of the ſon George to receive the yearly produce of the annuity No. 2211, 
3 Rear her ſaid daughter Ekzabeth the yearly. produce of the annuity 
nn Toad No. 4478, and Martha the yearly produceof the annuity No. 1 350, 
children, bis for and during the term of their natural lives ; and upon farther 
* truſt, that in caſe of the death of either of . her ſaid deaf and 
* dumb children, leaving any child or children of his, her, or cheir 
tween ſuch bodies lawfully begotten, then the annuity of him or her ſo dy- 
children mare ing ſhould be equally divided between ſuch child or children 
_— „ ſhare and ſhare alike; and upon farther truſt, that in caſe of the 
of the death death of either of them, her ſaid three deaf and dumb children 
e without iſſue, then the annuity of him or her ſo dying ſhould 
. 5 a*- So to the ſurvivors or ſurvivor of them equally ſhare and ſhare 
to the ſurvi- alike; and upon farther truſt, that in caſe of the deaths 
von een of all her faid three deaf and dumb children without iſſue 
_—_ m_— as aforeſaid, then the faid three Exchequer annuities fhould be 
alike; with equally divided between her grand-daughter Elizabeth Donac, 
ole in dee daughter of her late ſon William, and ſuch of the daughters of 
7 _ 2 her daughter Mary, except her eldeſt daughter Martha, as 
ifue as afore- ſhould be living at the time of the death of her ſaid three deaf and 
_ „e dumb children, George, Elizabeib, and Martha, Liney, without iſſue 
A's annuity as aforeſaid, ſhare and ſhare alike. The teſtatrix, after making 
> and c. ſome proviſion for her fiſter, bequeathed all the reſidue of her 
Neil to eſtate and effects to her ſaid executors and truſtees upon the ſame 
ringent li- _ truſts, as were mentioned touching her ſaid three Exchequer at an- 
ae t mite. 
upon #*s | N58 | | 
_ children V pon the bill of Elizabeth Liney by her next friend new truſ- 
ng th iw tees were appointed, the original truſtees being dead ; and an ac- 
ſolutely to "744" 
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ont was feet againt their repreſentatives. The decree upon 


the original billwas in 1760 and upon the ſupplemental in 1769. 


her executor. George afterwards died inteſtate, leaving two 
children, George and Martha. Martha married Phillips ; who 
took: out adminiſtration to his father in law. The bill was 
filed by Vandergueht, Phillips and his wife, and George Liney, the 
infant ſon, by Phillips, his next friend, to have the benefit of the 


Jecrees and proceedings in the original and ſupplemental cauſes ; 


an account againſt the truſtees ; and to have their rights in the 
truſt funds aſcertained, and papers relative thereto in the hands 
of the repreſentatives of the former truſtees delivered up. 


It was contended for Martha Liney, the ſurvivor of the three 
deaf and dumb children, that upon the death of Elizabeth, her 
ſhare ſurvived in moieties to George and Martha ; and upon the 
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death of George, though his original ſhare went to his children, 


the moiety of Elizabeth's ſhare that accrued to him, ſurvived to 


Martha. * .. 


Me. Richards for the defendant Martha. 
There is an evident intention, that all theſe three. children 
ſhould ſucceſſively, as they ſurvived, take the whole. Nothing 
is given to the children of George but his original ſhare ; which 
only is to be ſuppoſed intended for them. Nothing is given to 


George himſelf but bis original ſhare for life and his benefit of 
ſurvivorſhip : can it then be ſuppoſed intended, to give him the 


accrued ſhare ? - The accrued ſhare is not diſpoſed of, though the 


original ſhare of each is to go to the children, Worlidge v. 
Churchill, 3 Bro. C. C. 465. is in favour of the ſurvivorſhip of the 


accrued ſhare ; though the circumſtances are not preciſely ſimi- 


lar. 1 21 50 > 


Maſter of the Ralls. odaical beet hu) 
The words will hardly bear you out. The will does not ſay, 


that upon the death of any without iſſue, that ſhare ſhall goto the 


ſurvivors or ſurvivor for their lives : if it had, it might have been 


contended, that it ſurvived to the laſt. But upon theſe words 


what annuity. is to go to the ſurvivors or ſurvivor equally: an 
annuity for life, or the whole before given? I cannot add 


the words * for life; and unleſs I can, there can be no ſurvivor- 
n | 2 ſhip 
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now belongs in moieties to Mariba and the adminiſtrator of 
George. A curious queſtion will ariſe after the death 


Rolls. 


Teltator de- 
viſed freehold 
eſtate to his 
brother and 
his wife for 
their lives ; 
rematnder 

to A. his ne- 
phewand the 
' heirs male of 
his body ; 
and for de- 
fault of ſach 
iſue ro B. 

in the ſame 
manner; re- 
mainder over; 
he gave ſo 
much of the 
Tame eſtate as 
was leaſehold 
to his bro- 
ther and his 
wife for ſo 
many years 
of the term 
. as they or the 
ſurvivor 
ſhould live; 
and directed, 
that aſter the 
deceaſe of 
the ſurvivor 
the leaſehold 
premiſes, 


mould from ti 


ſhip of the accrued ſhare. Therefore declare, that on the death 
of Elizaheth without ifſue her annuity veſted in George and Mar- 


 *bs in equal ſhares, ſubjec to the contingency of their dying with 


out leaving iſſue: but it appearing by the report, that George died 
leaving iſſue, the faid; ſhare veſted abſolutely in chem; and 


| of Marthe. 
That ſhare cannot veſt in her abſolutely. - 


1 1 3 


me to time be held and enj 
the time being be entitled to the freehold, ſo far as the rules of lau- 


' FORDYCE v. FORD. 
„ ᷑ :: 


iR William Fordyce deviſed ſo much of his eſtate in the 
pariſhes of Milton and Chrifichurch in the county of South- 
.amplon, called the Start, as was freehold, to his brother James For- 
-dyce and his wife Henrietta for their lives and the life of the ſur- 
vivor without-impeachment of waſte; and after the deceaſe of 
ſuch ſurvivor to his nephew Milliam Alexander Hay and the heirs 
male of his body lawfully te be begotten ; he and they taking 
upon him and themſelves the ſurname of Fordyce.; and for de- 
fault of fuch iſſue, to Fobn Robert Stewart and the heirs male of 
his body lawfully to be begotten.; and in default of ſuch iſſue, to 
William Fordyce Stewart and the heirs male of his body lawfully to 
be begotten; and in default of ſuch iſſue to Mary Sophia Fordyce 
and the heirs male of her body lawfully to be begotten; and in de- 
fault of ſuch iſſue, to his own right heirs for ever. The teſtator 
alſo gave ſo much of the Start eſtate as was leaſehold to his brother 
Fames and his wife and the ſurvivor: of them during ſo many 
years of the term of 2000 years therein, as they or ſuch ſurvivor 
ſhould live; and he directed, that from and after the deceaſe of 
'the ſurvivor the ſaid leaſehold premiſes ſhould from time to time 
be held, poſſeſſed, and enjoyed by, and belong to, the ſeveral per- 
ſons in ſucceſſion, who by virtue of the deviſes and limitations 
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dus in ſucceſſion, who ſhould for 


, and belong to the ſeveral 
admit; and gave the ſame direction 


as to the furniture of the manſion houſe. By codicil reciting that he had deviſed the freehold part after 
Failure of iſſue male of A. to B. in tail male &c. he revoked thoſe limitations, and after failure of iſſue male 


of A. deviſed to others; and 
Khe-leaſchold abſolutely, 


repeated the diſpoſition he had made of the leaſehold and furniture : A. takes 


"2 WY Hahn, | therein 
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cherein before "Pe OE" ſhould for the time being be entitled” to 1705s 
the poſſeſſion of the {aid freehold premiſes therein before men- Bred 
tioned and deviſed, ſo far as the rules of law would admit, He V. 
gave all che live and dead ſtock, wines, liquors, coals, proviſions, 8 22 
and houſe ſtores, which ſhould happen to be upon his ſaid eſtate 

or in his manſion houſe there, unto his ſaid brother James Fordyce 
for his own uſe; and directed, that all; the furniture, books, 
china, linen, plate, and all other effects, which might happen to 
be in or about the ſaid manſion houſe or premiſes at the time of 
his death ſhould from time to time as far as the law would admit, 
go with the ſaid manſon houſe in the nature of heir-looms, and 
be held, uſed, and enjoyed therewith by the ſeveral perſons in ſuc 
ceſſion, who by virtue of the deviſes, limitations, bequeſts, and 
directions, therein before contained ſhould for the time being be 


entitled to the poſſeſſion and freehold of the ſaid manſion houſe 
and premiſes called The Start. 


The teſtator by a codicil reciting, that he had by his will de- 
viſed ſo much of his eſtate called The Start, as was freehold, after 
the death of his brother James Fordyce and Henrietta, his wife, and 

failure of iſſue male of his nephew Milliam Alex ander Hay, to Jobn 
Robert Stewart and William Fordyce Stewart ſacceſlively in tail 
male, revoked the ſaid limitations to Jobn Robert Stewart and 
Williant Fordyce Stewart and their iſſue reſpectively; and deviſed 
ſuch freehold” part of the ſaid eſtate after the deceaſe of his 
ſaid brother and his ſaid wife and failure of iſſue male of his 
ſaid nephew Wilkam Alexander Hay to his nephew Edward Legge 
Hay and his heirs male lawfully to be begotten; and in default 
of ſuch iſſue to bis niece Mary Sophia Fordyce and her heirs male 
lawfully to be begotten ; and in default of ſuch iſſue to his own 
right heirs for ever; and he directed, that ſuch part of the 
ſaid eſtate as was leaſchold, and alſo the furniture, books, 
china, linen, plate, and other effects belonging to his manſion 
houſe upon the eſtate, and which by his will he had directed to 
be confidered as heir looms, ſhould be poſſeſſed and enjoyed by 
theſeveral perſons, who ſhould for the time being be entitled to 


the freehold part of the ſame eſt ate, as far as the rules of law | 
would permit. | | 


James Fordyce, George Cranford, and William Alexander Hay, 
were appointed executors, The will and codicil were both exe- 
cuted fo as to paſs lands. | it 
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The deviſees for life of the Start eſtate and Milliam Altxand;r | 
Hay joined in ſuffering a recovery of the freehold part of the St * 


eſtate; and contracted to ſell the whole eſtate to Ford. 


purchaſer objected to the title as to the leaſehold part; upon 


which a bill was filed for a ſpecific performance of the contract. 
Upon a reference to the Maſter he reported in favour of the title, 


* the defendant excepted to the Weds 


The objettion to the title was, that the words of 15 deviſe 
created an executory truſt as to the leaſchold part of the eſtate , 
which the Court would execute, according to the intention to 
continue it in the family of William Alexander Hay as far as the 
rules of law would permit, by directing the executors to ſtand 


poſſeſſed of the leaſehold part of the eſtate and the furniture e. 


in truſt for William Alexander Hay for life, and then to convey 


them to ſuch of his ſons as ſhould firſt attain the age of 21. 


Mr. Graham and My. Hart for the e 


This diſpoſition of the perſonal property is upon the idea, that 


it ſhall laſt as long, as there are perſons capable of taking in ſuc- 
ceſſion. The Court will conſider it as real eſtate, and then it 


muſt go to the firſt ſon, who ſhall attain the age of 21. The re- 


covery ſuffered cannot alter the conſtruction. It cannot be limi- 
ted to William Alexander Hay in tail; nor to him for life; re- 


mainder to his firſt and other ſons in 5 for then it would not 


accompany the real eſtate; but would go abſolutely to the firſt, 
who ſhould live a moment. N. 


Mr. Lloyd and Mr. Harvey for the e cited Foley v.  Burnel, 
1 878. C. C. 274. | | 


Mafter of the Rolls. 


The recovery certainly makes no difference. The queſtzon 


now is, whether upon the conſtrudion of the will #lian 
Alexander Hay acquired the abſolute intereſt in this leaſehold pro- 


perty. I have after much conſideration formed a decided opinion 
grounded upon this, that the teſtator had no intention with re. 


ſpe to his leaſehold eſtate but what he had as to his freehold , 
that he meant they ſhould go to V illiam Alexander Hay and the 


heirs male of his body as long as there ſhould be any, and as 


| * as the rules of law would permit che freehold to be intailed; 
and 


Caſes in "Chancery. * 
4 4t 18 hits; ſettled, that the atmoſt length, to which leaſe- 


hold property ſettled in that way can go, is, that the firſt perſon 


taking an intereſt, which in the caſe of real eſtate would be an 
«ſtare tail, ſhall take abſolutely ; for this plain reaſon, that no re- 
covery can be ſuffered. But it is contended, that as the teſtator 
might have limited the freehold eſtate to William Alexander Hay 
and his iſſue in ſtrict ſettlement, he muſt be ſuppoſed to have in- 
tended, that the leaſehold ſhould be fo limited as to prevent it 
from veſting abſolutely in him, or in his iſſue under the age of 
21. They are not to take as perſonæ deſignate, but as heirs male 
of his body, as far as the rules of law will permit. How far is 
chat? Thoſe rules will not allow it to be held at all in a courſe 
of ſucceſſion. 1cannot model it, as it has been contended, by 
holding, that it muſt go to him for life, becauſe he happened to 
be alive at that time. The teſtator never meant to make the 
children purchaſers: but he meant them to take as heirs male of 


the body. Upon the whole conſtruction of this will the teſtator 


has given an eſtate tail in the real eſtate to William Alexander Hay 
and the heirs male of his body; and I admit, he did not know, 
Hay could bar the real eſtate. If the teſtator had known, he 
could have aliened, he would have prevented him from aliening 
either. But if they are not to take as perſonz deſignate, but as heirs 
male of the body, there is an end of the queſtion ; for they can- 
not ſo take without his having the abſolute intereſt. It is clear 
he meant an eſtate tail to William Alexander Hay; not knowing he 


could put it in his own power; and he meant the ſame eſtate 


with the ſame ſucceſſion'to the ſame line of iſſue in the leaſehold 
part, as far as the rules of law would permit; and if the codicil, 
which favours this conſtruction, was out of the way, I ſhould 
have held the ſame opinion. In Darley v. Langworthy, 7 Bro. 
P. C. 177. the will gave both freehold and leaſehold eſtate ; and 
directed, that the latter ſhould be enjoyed by the ſame perſons as 
the former. The freehold eſtate was deviſed to his nephew in 


ſtrict ſettlement. The teſtator afterwards did an act revoking the 
will as to the freehold eſtate ; and the queſtion was, whether that 
was not an implied revocation as to the bequeſt of the leaſehold 


eſtate. Lord Camden was of opinion, that they went together; 


and one being deſtroyed, the other fell with it. The Houſe of 
Lords determined otherwiſe ; and that the will was revoked as to | 
the freehold eſtate, and the leaſebold was left to be poſſeſſed, as if 


there had been no revocation. That is the only caſe, that raiſed 
a doubt as to this. But I am of opinion the whole of this eſtate 
ONE”: | | 18 
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Fete, cording to his intention is againſt law; and all the limitations | 
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v2 over are * void. "The . — ve over-ruled, 


REES v. BERRINGTON. 
| | April . 1755, 


Obligee n 7 HOM AS, Daniel, and Richord, Blachford carried on buſinef 

N as lacemen in partnerſhip till the death of Thomas. On 

out enn taking the accounts a balance of 2972 L. 35. 5 d. appeared to be 

the ſurety due from the partnerſhip to Robert Pope Blachford, as adminiſtra- 

races now. tor of Thomas ; to ſecure which ſum and 466 L. 13 5. 4 d. agreed 

2 — to be ſecured to Robert Pope Blachford as Thomas's ſhare of the 

farther time: debts due to the partnerſhip a joint and ſeveral bond dated Sep- 

yr greatly tember 3 ſt, 1787 was executed by the ſurviving partners, and by 

4. 5 A. James Rees as ſurety, with condition to be void on payment of the 

24. ſaid ſums with intereſt by. inſtalments upon the 3 iſt of December 

| 7 i 1789 and the 31ſt of December 1790. In the beginning of Septem- = 
ber 1790 Robert Pope Blachford died. Upon the 27th of September 

1790, the whole of the money and intereſt ſeeured by the bond 

remaining unpaid, James M. Kengit under the authority and on 

behalf of the executors of Robert Pope Blachford dame to an ar- 

rangement with Daniel and Richard Blachford concerning the mo- 

ney due on the bond and the intereſt-; aud for the firſt inſtal- 

ment due on the bond took their promiſory notes payable on the 

21ſt of April, 21ſt of July, and 21ſt of October 1791, and the 21ſt 

of Fanuary, and 2 iſt of April 1 792 ; and for the fecond inſtal- 

ment to become due upon the bond, took three other promiſory 

notes payable on the 2 1ſt of July, and 21ſt of Ofober 1792, and 

the 21ſt of January 1793. Daniel and Richard Blachford at dit- 

| ferent times on and before the 18th of OA, 1792 paid to the 

1 executors of Robert Pope Blachferd or to M*Kenzie on their behalf 

1 5 the firſt three of the firſt ſet of notes, and the intereſt due upon 

| them; and about the aoth of October 1792 by a: new arrangement 

= all the remaining notes were exchanged for four other notes, dated 

4 | October z ad, 1792, and payable on the 25th of May, 2gth of June, 

25th, of September, and 25th of December, 1793. About the 7th 

of We 1792 @ commiſſion of POTEN: ſued againſt 


3 Daniel 
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Dani and Richard Blackford, and che executors of Robert Pat b 
Nach provee under that commiſſton a debt of 2327 /, 14 5. 119. 8 
by virtue of che bong and: che four notes dated Offober 22,1792. »: 
/ ⁰ ſhip, and left Englandin April 3nhin® 
1788; rerurned im Ae 1759; failed again in April 1791, and 
xccurned in Ju 2592; In Aug 1792 he had in his hands the 
fam- of 3090 L received by hirn ip Jagia for Danze! and Robert 

Blachford ; and no communication having taken place between 
bim and the executors of Robert Pope Blackford reſpecting their 

rranſaQtions with Daniel and Rabert, he in November 1792 paid over 

that ſum to che Blach/ords. After the bankruptcy the executors 

brought am action againſt Rees for, 2400 l. as remaining * A 

* n An which he ** py * an N 


 Golicitar Gd AG. Hull for the plannife._. | = 


Kip v. Huey, 3 Ar. 97. Niſbet v. Smith, 2 BGG os. wk} | 
many early cates ſupport this, bill. This plaintiff could have in- 
demnified himſelf by the money he had in his hands in 1792. 
A ſurety. is bound as ſuch for the debt and riſk deſcribed in the 
inſtrument, in caſe the principal does not pay. The creditor 
has no right to increaſe the riſk without conſent of the ſurety ; . 
and therefore cannot vary the original contract; for that varies 

the riſk. If the holder of à bill of exchange gives time to the ac- 
ceptor, the indorſer is diſcharged; becauſe he is fumply a ſurety. 
The principle is the fame upon policies of inſurance j in caſcs of 

deviation, however flight: We * Inſurance Mt 


| 
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Lord CitaNexiion. 


=: is perfectly ſettled ; . 8 ber it 18 demonſtrable, that Variation 
the alteration was perfedly immaterial: as in the caſe of an Pr Poncr 
African hip, that was to ſail from Lancaſter with fo many men: *ough per- 


fectly imma- 
in fat ſhe took part of her men at Amen . 
F r ee 
Mr. . fer the 4: efendants. oP 1 | 005 ee 


It is not received ag a general principle, eB nia 
EEE N ont the. vary: dar: it ſeldom 
happens, that the obligor thinks of paying at the day, or that the 
obligee puts the hond directly in ſuit. The rule as to the indor- 
kr ot à hill of exchange ariſes from the courſe of trade, which 
requires it. A ſurety has a right, if the bond. is not put in ſuit, - 
„nee holder. of it to enforce payment. The circum- 1 
a SEL: > 7 ſtance f 


542 _ Caſes" in" Chancery, 


1795: Hase ö his remedy in this Court marks N. difference betiveen 
NT” the caſes. Still more different is the cafe of infurance : "op the 
3 general courſe of trade that undertaking to indemnify again' an iy 
ron. loſs in one particular voyage muſt be ſtrictiy adhered to, Here 
nothing like a fraudulent intention to throw the burthen on * 
plaintiff. It is too much to ſay, he is to be diſcharged, becauſe 
they did fuſpend the action a ſhort time; and it is not too much 
to aſſume, either that the indulgence Was with his concurrence, 
7 or that he was guilty of negligence, as he was in England a con- 
*fiderable part of the time, and might have called on them to put 
the bond in ſuit; and then he would have diſcovered, that theß 
had bound themſelves not to do fo. In N et v. Smith ulterior ; 
time was given againſt the expreſs directions of the ſurety; upon 
a which Lord Thurko relied. Heath v. Percival, 1 P. Will. 68 2. i; 
a ſtronger caſe. There Percival might be conſidered oy 26 


unn e 


8 Lord Cuanceiton,. : 


| 1 Pirevat: never could be a ſurety ; 3 that caſe i is right | 


| 11 A or e eee taken PP bond, if he went out of 
4 - <a" WY A, _ trade. 


The form of the EL FOE theſe caſes — equity: but 
take it out of that form, and ſuppoſe in this inſtance, that the plain- 
tiff was a ſurety by a proper bond at law as ſurety; what is the 
conſequence? Where a man is ſurety at law for the debt of | 
another, payable at a given day, if the obligee defeats the condi- 
tion of the bond, he diſcharges: the ſecurity. When they are 
bound jointly and ſeverally, the ſurety cannot aver by pleading, 
that he is bound as ſurety : but if he could eſtabliſh that at law, 
the principle at law is, that he has an intereſt in the condition; 
and if the period is extended, that totally defeats the condition; 
and the conſequence is, the ſurety is releaſed from his engage - 
ment. 'Suppoſe a bond payable in fx months, with a ſurety: 
he does not become bound to anſwer the payment at twelve 
months, where it was to be at fix. The principle is a legal prin- 
ciple. In this Court they all appear principals : but eſtabliſh the 
. that he is ſurety; he is ſurety to a definite, not au inde- 
finite, engagement. Here' upon the ſecond inſtalment che de- 
fendants have eftended the time, before that inſtalment became 
|. wore if the time i is — after it becomes due, that makes 2 
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dees in chancerp. 

4;fference At laws for chen the bond has been once forfeited. It 

in perfectly plain rom che nature of the engagement, that the 
intilf became ſecurity, that the debt ſhould be paid at two pe- 


oda: one hag elapſed; the obligee thinks fit totally to change 


che nature of the ſecurity and the credit: he takes notes; gives a 


{:cond inſtalment, Which was not then due; and doing this he 
Joes this material injury to the ſurety: he has a right the day 


1795. 


— ie 
Rez 
V. 
Benninc- 
ron. 


after the hond is due to come here and inſiſt upon it's being put 
in ſuit: the-obligee has ſuſpended that; till the time contained in 


che notes runs out: therefore he has difabled himſelf to do -that 
equity to the ſurety, which he has a right to demand. If the ap- 
plication was proved, it is a duty to comply with it; The defend- 
ants have put it out of their power to perform that, which the 


nature of the relation between the furety and the perſon, with 
whom he is bound, requires. It is a breach of the obligation in 


conſcience and honeſty; and it is not too much to ſay, of that ob- 


ligation in point of law. 1 cannot try the cauſe. by. inquiring, * 


what miſchief it might have done; for that would go into a vaſt 


variety. of ſpeculation, upon which no ſound principle could be 
built: but it, is plain here, if the plaintiff had been informed of 


theſe tranſactions and the fituation of the debtors, their difficulties 
and delay in performing the prior engagement, he never would 
have been ſo fooliſh as to have parted with the money in Novem- 
ber 1792; and the money in his hands was a full ſecurity: 1 do 
not ground much upon it; for the caſe would be the fame, if 
thoſe circumſtances had not come out clearly in evidence. This 


produces no inconvenience to any one; for it only amounts to 


this, chat there ſhall be no tranſaction with the principal debtor, 


without acquainting the perſon, who has a great intereſt in it. 


The ſurety only engages to make good the deficiency. It is the 90 
cleareſt and moſt evident equity not to carry on any tranſaction 
without the privity of him, who muſt neceſſarily have a concern 


in every tranſaction with the principal debtor. You cannot keep 
him bound, and tranſact. his affairs (for they are as much his as 
your own) without conſulting , him. Tou muſt let him judge, 
Whether he will give that indulgence contrary to the nature of his 
engagement. ts 


The authorities fully. warrant me in this: though I ſhould | 


have granted the injunction even without that ſtrong authority 
before Lord Thurlow; 'which is rather leſs favourable for the 


©... | 1 ſurety. | 


Besse 
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1795 furety. Therethe creditor being called upon did put the bong 
Der in ſuit. IH he had proceeded, the conſequence would have = 
+... only, that he would have Had the perion in cuſtody :;. it 
ron. bave been no payment: thinking, chat by leaving the debtor at 
large and taking a judgment againſt him, which affected al his 

88 Property, he purſued a better mode, ufing his diſor ction and adding 
of the ſuety upon his on account, he thought it better to give ſtay of execy, 
rg — tion than to have confounded the affairs of the man by deſtroying 
agrees to tay His credit and holding hürm in priſdn 2 but he did it withour cor. 
the lurety is ſul ting the furety; and therefore Lord Thurlew held, and very 
diſcharged, raghthy, that the ſurety was diſcharged. The tranſaction in this 
auaſe was much more miſchievous :- after circumſtances of com. 
munication, that ſhewed great embarraſsmeat, great difficulty 
and great diſtreſs, indulgence was from time to time given under 
eircumſtances apparently very hazardous without any commu- 
nication with this man, who had ſo. great an intereſt, and who 
in the interval had given up the fund, which probably was the 
mducement to him to be the ſecuritt gg. 4 
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Pearl of DARLINGTON o. PULTENEY. 


f e © March 24, April zorh, May ſt; and zd, 1795. 
4 _ in QOIR lam Pulteney' by his will dated April oth, 1685, after 


ver tio 10 charging bis real eſtates with his debrs and legacies gave and 
mm %o confirme@to his wife certain houſes and tenements in the Coun- 


B. wife of C. ties of Middleſex and Sulop, which were recited to have been, to- 


in tail, con- 


ceiving bim- gether with other lands lately fold, and whereof a fine had been 


{elf o hive jevied, ſettled or intended to be ſettled upon his wife for her 


obtained the 
fee 12 jñjointure, and afterwards upon his ſon William and his iſſue male, 
void execu - . | / 
tion of a and which were of the yearly value of about 170¼, to hold the 
wer made 7 
Lease exceeding his power, reciting that he was ſeiſed of the freehold and inheritance, and eovenantin for 
quiet enj>yment againit any aft or default of himſelf or thoſe claiming; under him: A. deviſed the {aid 8 
and others to B. for life; remainder to truſtees to preſerve contingent remainders; remainder to her firit 
and other ſons in tail male; remainder to her daughter and her firſt and other ſons, and to D. and his ft 
and other ſons, ſucceſſively in the ſame manner; and gave to B. and C. other benefits by his will, and gave 
the reſidue to D., who filed a bill ro have the will eſtabliſhed : B. elected to take her eſtate tail in oppo- 
fition to the will; which the Matter reported to be for her benefit: after ber death C, who had taken under 
the will, claimed as tenant by the curteſy; and brought cjeftments againſt the leſſees, ſome of whow had 
expended conſiderable ſums on their tenements: neither the leflees nur D. are entitled to ſtop the eject- 
ments or to put C. to his election + but an injunction was granted om their uadertaking 40 bring on «heir 
cauſes the following term. | 8 
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ally in Wantery: 


3 ſaid wife for life- in part af her: joinrare in lieu vf 


dower; remainder to his faid fon William for life; remainder to 1 


his fon William (the teſtator's grandſon) for life; remainder to 
unſtees to preferve. contingent remainders; remainder to the 
rt and other ſons of the teſtator's aid grandſon ſucceſſively in 


all and every other, the ſon and ſons of the'teſtator's ſon William 


ſucceſſively 3 in tail male; and for default of ſuch iſſue to the 
tator s ſon John for life; remainder to Daniel, ſon of Jobn, 2 


life ; remainder to truſtees to preſerve contingent remainders; 
remainder to the firſt and other ſons of Daniel fucceſſively i in tail 


tail male; and for default of ſuch iſſue to the ſecond, third, and | 


"2003 - 
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male; remainder to the teſtator's grandfon Harry, another ſon of 


Jobn, for life; remainder to truſtees to preſerve contingent re- 
maindets; remainder to the firſt and other ſons of Harry ſuc- 


celively in tail male; remainder to the third and other ſons of, 


the teſtator's ſon Fobn ſucceſſively in tail male ; ; with various 
other remainders to the teſtator's iſſue male and female; and che 
ultimate remainder to Henry Gay and his heirs; For ever. | 


The teſtator gave to his ſaid ſon William ſeveral other houſes, 


lands, and tenements, in the County | of Middleſex, particularly 
deſcribed, in which eſtates Sackville Street, Piccadilly, was included, 


to hold. to his ſaid. ſon William for life; remainder to truſtees to 
.preſerve contingent remainders; and the teſtator directed, that 


ſhould go to the ſame perſons, in the ſame manner and form, 
-and:according;to. ſuch eſtates; remainders, and, limitations, as was 
directed with regard to the eſtates rſt, mentioned; wich power 
to his faid fon Hathem,or;,any of his ſans, or grandſons, or their 
 ifue-maale reſpeQively, who ſhould be Tifed of the, freehold of 


- the premiſes, at the age of 21,yearsto make leaſes for 40 years in 
poſſeſſion. The teſtator gave all other his lands, tenements, and | 


| hereditaments in the County of Salep, and all his leaſehold | eſtates 
'\whatloever,. except the, houſe he lived in, to his truſtees in truſt 
to be diſpoſed of for payment of his debts. and certain other pur- 
poſes ; and directed the ſarglug of the purchaſe, money to be laid 
aut an the purchaſe of real eſtates of 8 to be N to 
n a che deviſed eſtates. | 


"Int 1691 the "EE. — "Heniy Guy by his wilt in 1709 de- 
led the remainder. in, fee, to, which he was entitled under the 


iI of Sir William Pullency, to William Pulteney, afterwards Earl of 
Vor, II. * 2 n - Bath, 


after the death of his ſaid ſon the ſaid lands, renements, and houſes, 


E. 549 


. 


Laly e mainders; remainder to his firſt and other ſons in tail male: 


. 


PULTENEY. 


and Harry Pulteney, afterwards a General in his Majeſty's fervice, 


rent, chat could be obtained. 


Paulteney, then veſted in the crown, upon truſt to convey the | 


of Henry Guy concerning the retnainder'in fee limited to him in 


pieces of ground and tenements in Sackville Street, Pitcadilly, part 


gie in the Act of Parliament, In January 1753 Lord Batb 


Bath, for fe; tet r to truſtees to preſerve contingent te-. 
mainder to Harry, ſon of Fobn Pulteney, and his iſſue male 10 2 
ſame manner; remainder to Will:am Pulteney, father of William 
afterwards Earl of Bath, in fee. In 1719 William, the eldeſt ſon 
of Sir William Pulteney died; leaving William Pulteney, afterwargs 
Earl of Bath, his eldeſt fon, and Harry Pulteney, on a Ge. 
neral In his Majeſty” 8 ſervice, his vary other child. 


in 1719 Villiam, the eldeſt ſon"of Sir Wi lian 3 died; 
leaving William Pulteney, afterwards Earl of Bath, bis eldeſt = 


his wy other child. 


9 


By. Ad of Parliament 5 " 1. it was enacted, that it ſhould 
be lawful for V Mam Pulteney, afterwards Earl of Batb, during 
his life, and after his death for his iſſue male, and for Harry Pul. 
teney, Jobn Pulteney, Daniel Pulteney, Charles Pulteney, and Thomas 
Pulteney, (ſons and grandſons of the teſtator Sir William Pulteney) 
and their iſſue, who ſhould be actually ſeiſed of the freehold of 
the premiſes therein mentioned or any part thereof by virtue of 
the will of Sir William Pulteney, at their reſpective ages of 21. years 
.to make leaſes for 61 years in poſſeſſion and not in reverſion ; re- 
ſerving for the firſt year ſuch rent as the leſſor ſhould think fit, adi 


afterwards not leſs than three parts in four: of the higheſt yearly 


By another Act of Pai 7 Geo. 1. and letters parent in 
purſuance thereof the King granted to truſtees and their heirs 
the inheritance of part of the leaſehold” eſtate of Sir William 


ſaid premiſes to ſuch uſes, as were declared by Sir William Pul- 
 tency's will concerning the lands of inheritance to be purchaſed 
by his truſtees ; with ſuch remainders, as were limited by the will 


his own right ; and with ſuch powers of leafing, as were granted 
by the Act of Parliament 5 Geo, 1. In 1752 a conveyance was 
made under the Act 7 Geo. 1. and the letters patent, In 1791 
William Pulteney, afterwards Earl of Bath, duly demiſed for 60 


Fears according to his power under the Act of Parliament various 


of the eſtate deviſed by the will of Sir William EFulteney and com- 


ad 


Caſes in Chancery, . * 


* 12 Viſcount Pultency, his pa 5 ſon, executed nn of 1 1795: 8. 


veral eſtates deviſed by or purchaſed under the directions in the 
will of Sir Wan Pulteney, to the uſe as to part, in which Sack- 
ville Street was compriſed, of Lord Bath for life without impeach- 
nent of waſte; and after his death, to the intent that Lady Bath, 
in caſe ſhe chould ſurvive him, ſhould receive during her life a 
yearly rent of 15007. for her jointure ; and ſubje thereto and 
+3 to all other the eſtates therein mentioned, to the uſe of ſuch 
perſon or perſons, and for ſuch eſtate or eſtates, and in ſuch man- 
ner, upon ſuch truſts, and ſubject to ſuch powers, proviſoes, and 
agreements, and for ſuch intents and purpoſes, as the ſaid Mil- 
iam Earl of Bath and William Lord Pulteney by any of their deed 
or deeds with or without power of revocation to be by both 
ſealed and delivered in the Preſence of two or more credible wit- 
neſſes ſhould” from time to time jointly grant, direct, limit, and 
appoint ; and in caſe of the death of either of them before ſuch 
appointment, then as the ſurviyor of them by any deed or deeds 
to be executed as aforeſaid ſhould from time to time alone grant 
dire, limit, or appoint; and in default of or until ſuch grant, 
direction, limitation, or appointment, by them or the ſurvivor 
as aforeſaid, to and for ſuch reſpective uſes, intents, and purpo- 
ſes, and upon ſuch reſpective truſts, and ſubject to ſach powers, 
proviſoes and agreements, as the ſaid meffuages, tenements, pieces 
and parcels of land, rents, hereditaments, and premiſes, therein 
before mentioned or intended to be thereby bargained and ſold 
or any of them reſpeQively immediately before the ſealing and 
delivery thereof ſtood limited and ſubjeR to, except ſuch join 
ture or jointures as at any time or times before had been limited 
or appointed for the faid counteſs of Bath; and to and for no 
other uſe, intent, or purpoſe, whatſoever. In theſe indentures 
was contained a power enabling Lord Bath to grant leaſes of the 
| buildings, lands, tenements and hereditaments, thereby granted 
to him for life, for any term of years, not exceeding 99 years. 
« Recoveries were ſuffered accordingly. On the ad of February 
1563, no appointment having been made under the power con- 
_ tained in the indentures of 1753, Lord Pultzney died without 
ARR | wy 3 


Lord Bath being in poſſeſſion of che ſaid ſeveral eſtates deviſed 
by and purchaſed under the will of Sir William Pultency, and being 


bargain and fale for the purpoſe of ſuffering a recovery of the ſe- — 149 


n 


| 
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* of the Earl of Bradford deceaſed, and the g than or mel. 
_ ſvage after mentioned, part of the eſtates deviſed 1 by Sir Millan 
Pulteney and then in poſſeſſion of the Earl of Egremnont, to hl 
brother General Harry Pulteney, his heirs and aſſigns for ever ; 
and reciting, that he had by leaſe and releaſe of the Sth and y 
of Margh , 1 (1743 granted. _ conveyed t to Lord Sandys and 5 
Robert Ruſbout and their heirs t. the reverſion and remainder in fee 
 Gmple expectant upon the death of Fobn . Newport Eig. without 
iſſue of bis body in the manors, | lands, tenements, and heredita- 
ments, late the eſtate of Henry Earl of Bradford with their appur- 
tenances, to bold the ſame to them and their heirs for the ſeveral 
uſes therein declared, with power to Lord Bath by deed or will to 
revoke all or any of the uſes and declare new uſes, truſts, or powers, 
he did by b his faid will in purſuance of the ſaid power revoke 
all the uſes, truſts, po power, limitations, and agreements, createtl 
and declared concerning the ſaid lands, Ec, or any part thereof 


or of the r reyerſion or remainder in fee. fimple expectant upon 


dhe death of Fobn Newport without illue ef Bis body; and did 
thereby deviſe, limit, aud a a ppoint "the ſaid reverſion” or remain- 
der, ſubject, to the payment of 3 51 136. 16 5. 1 J. with intereſt 
and, to 2000 J charged thereon for the benefir of George Wilſon, 
his executors, ad miniſtrators, and Alligns, to his aid brother Ge. 
neral Harry 4 Full eney and his auen for life without imtpeachment 
"of. waſte ; 3 remainder to truſtees to preſerve continigent remain- 
. ders; r remainder t to bis firſt ard other ſons in tall male; temainder 
. to ſuch uſes 1 intents, and' arpoſes, as the fad Erie Pic ſhould 
by deed or by | his laſt will atteſted by three witheſſes appoint; and 
for want of appointment, to the uſe of Gebete Cu Eſq. and the 
heirs male of his body; remainder to the teſtator's own right heirs. 
The teſtator then taking notice, that he had a mortgage upon the 
" eltate of the late Earl of Brad fbr 30,436 l 16 17 J ge one 
4 moiety of the ĩntereſt thereof tõ Caps Oclmarfor lfeg or until he 
1 be in the actual poſſeſſion of the eſtates ſo deviſed co * 


- * 
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- . - * | 


du in Ehineery, | 
1% remainder} and he Atected, chat one moiety of che a 
wong money thould after the death of George Colman or his 
coming into pollethon of che faid eſtates be paid to the teſtator's 
brother Harry Pultency, his executors adminiſtrators and aſſi gus; 
and he gave the other moiety thereof to his own executors. The 
teſtator gave the {aid piece of ground in poſſeſlion of the 
Farl of Egremont to the uſe of General Pulteney for life ; remain- 
der to truſtees to preſerve contingent remainders ; Ne e to 
kis firſt and-other ſons in tail male; remainder to the uſe of 
Core Colman and four other perſons fucceſſively for life, with 
divers remainders over; and among other legacies he gave 4000/7. 
in truſt to pay the intereſt to Frances Fobnfon, wife of William 
Tobyſon (now William Pulteney) Eſq. for life for her ſeparate uſe ; 


ſhould by deed appoint ; and in default of appointment, to her 
executors ;\ and he gave the reſidue of his 4 to General Fal- 


ſeney, 12d e him executor. 
2 


and after her death to pay the principal to fuch perſons as ſhe 


x 795. 
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The Ger died in Fuly 1764 without Wa had any other | 


iſſue than Lord Pulteney. General Pultency entered into poſſeſ- 
fon of the states Lord Bath was ſeiſed of under the will of Sir 
William Pulteney, and otherwiſe ; and in conſideration of fines 
paid by the leſſees or aſſignees of the leaſes of the tenements in 
dacbville ſtreet, and of the rent agreed to be paid and the cove· 
nants entered into by them he granted reverſionary leaſes tor 
34 years to commence after the expiration of the leaſes granted 
by Lord Bath; which reverſionary leaſes in addition to the re- 
mainder of the unexpired terms would complete the full term of 
of bo years; and the leſſor reciting that he was ſeiſed of an eſtate 
of freehold and inheritance in the premiſes covenanted for quiet 
enjoyment againft himſelf, his heirs, executors, adminiſtrators, or 
afhgns,orany other perſon or perſons lawfully claiming or to claim 
by,from, or under him, them, or any ofthem, or by or through 
his their, or any of their, acts, means, default, or procurement. 
The rent reſerved upon theſe leaſes did not amount to three 
Eee in ow of 1 r On ad rent, ar could oy obtained. 


| Cnitial W by his will dated Augu#t 14th, 1 15 devi ha 
all his meſſuages, grounds, lands, tenements, hereditaments, and 


real eſtate, in the counties of Midalgſex, Somerſet, Montgomery, 
Salop, and York, except che reverſionary eſtate expectant upon the 
death of Fobn Newport without iſſue in the eſtate of the late Earl 
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heirs tothe uſe of them, their executors, adminiſtrators, and aflgy, 
for 500. years upon truſt. to raiſe and pay certain annuities ; and 
ſubject thereto-to the uſe of the teſtator's couſin France, Pul 
wife of William. Pulteney, for life without-impeachment of waſte, 
remainder to truſtees to preſerve contingent remainders; remain. 
der to the uſe of her firſt and other ſons ſucceſſively in tail. male; 
remainder to the uſe of Henrietta Laura Pulteney daughter of the 
| ſaid William and Ft ances, and her firſt and other ſons, and of 
Earl of Darlington, and his firſt and other ſons, ſucceſſively in the 
ſame manner; with other remainders over, and the ultimate re. 
mainder to the teſtator's right heirs. The teſtator deviſed and 
appointed the remainder or reverſion and all other his reverſio 
eſtate and intereſt expectant upon the death. of the id ob, 
Newport without iſſue of his body in the eſtate of the late Earl ot 
Bradford, and all his eſtate and intereſt in the faid manors and 
other hereditaments, ſubject to the ſaid mortgage of 38130 J. 162 
1 d. to his ſaid truſtees and their heirs to the uſe of the ſaid i. 
lam Pulteney and his aſſigns for life, without impeachment of 
waſte ; remainder to the uſe of the ſaid Frances his wife for life 
without impeachment of waſte ; remainder to truſtees to preſerve 
contingent remainders; remainder to the uſe of the firſt and 
other ſons of the body of the ſaid Frances ſucceſſively in tail 
male; remainder to the uſe of Lord Darlington and his firſt and 
other ſons in the ſame manner, with other remainders over, and 
the ultimate remainder to the teſtator's right heirs. Then reci- 
ting, that by the will of Lord Bath and as his executor and re- 
fiduary legatee he was entitled to the ſum of 38136 L. 165. 14, 
{ſecured by mortgage on the eſtate of the late Earl of Bradford, 
and that George Colman was entitled to receive a moiety of the in- 
tereſt of that ſum for life, he gave the ſaid ſum and all the intereſt 
from his death, and all his eſtate, right, and intereſt, in the ſaid 
mortgage to his executors, their executors, . adminiſtrators, and 
aſſigns, upon truſt, ſo long as the principal ſhould continue due, 
to pay the intereſt, after deducting fuch part as George Colman was 
entitled to for life, to the ſaid William Pulteney for life; and after 
his death to the ſaid Frances Pulteney for life; and after the 
death of the ſurvivor to ſuch perſon or perſons, as ſhould for the 
time being be entitled by the limitations of the teſtator's will to 
the eſtate of the late Earl of Bradford; and he directed, that if 
the dar mouer. ſhould ON n uy it n be inveſted in 
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ment or RE.) ſecurities. © The teſtator gave all his houſchold 
— furniture linen, plate; and utenſils, which ſhould be in 
Bath Houſe, © "Piceadilly, at his death, and all his pictures in the 
- ſaid houſe, except ſuch as were otherwiſe diſpoſed of, to his exe- 
- eutors in truſt to permit the fame to be uſed by. the faid Frances 
pulteney; and he gave all his money, ſecurities for money, goods, 
chattels and perſonal. eſtate whatfoever, not fpecifically diſpoſed 


of, to his executors, upon truſt to pay his funeral expences, debts, 
legacies, and annuities ; and to lay out the reſidue in the purchaſe | 


of, eſtates in en and to convey the fame to the uſe of 
Lord Darlington for life without impeachment of waſte; z remain- 
der to truſtees to preſerve contingent remainders; W to 
his firſt and other fons in tail male; with other reauindere over ; 


and he appointed Lord Darlington, Lord Chetwo 1nd, Mulan, Pat- 
hs and Sir Harry * executors, 


General Hit died Oetober 26th, 58 without iſſue, CITE. 
Favs Pulteney, wife of William Pulteney Eſq., his couſin and heir 
at law, and alfo heir of the body of Sir William Pulteney, the ori- 
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ginal teſtator; under whoſe: will ſhe, upon the death of General | 


Pulteney, became entitled to and claimed-an eſtate tail in ſuch of 
the lands and hereditaments deviſed or intended to be deviſed by 
him, as had been deviſed by Sir William; inſiſting, that the eſtates 
compriſed in the indentures of 753 did not paſs by the will of 
Lord Path to General Pulteney, that will not being a valid execu- 
tion of the power. Upon the death of General Pulleney Mr. Pul- 
ſeney under his will received a moiety of the intereſt of the mort- 
gage v_ the eſtate of the late Earl of Bradford. 


By indentures of leaſe a releaſe June rt, and 2d, 1772, Wil- 


lam and ' Frances Pulteney conveyed all their eftates, late the 


_ eſtates of Sir William Pultency, or which had been purchaſed by 
the truſtees of his will with his money, or whereof they or either 
of them, or any perſons in truſt for them, were feifed of any eſtate 
of freehold or inheritance, to Sir Richard Sutton, to the uſe of him, 
his heirs ang aſſigns, upon truſt from time to time to convey all 
the ſaid eſtates to the uſe of ſuch perſons, and for ſuch eſtates, in- 
terits and” purpoſes, as Frances Pulteney by her deed executed in 
the preſence of two or more credible witneſſes ſhould from time 
to time notwithſtanding her coverture alone during her life direct 
limit, or appoint; and in default of and until ſuch direction upon 
truſt to execute all ſuch acts touching the premiſes as ſhe ſhould 
= 8 from 


WD. 


ros from: time to time during her fe direct ; and in eaſs ſbe nv 
bees die before ſuch directian, or in caſe any intereſt thould remain 
Tc % ² ˙ coguey Whe ame 7o-the uſe o 
lunch perſons,for fuck eltates, intents and purpoſes, as ſhe mould d 
her will executed in the preſence of three witneſſes direct, limit, or 

appoint; Which will it was thereby declared ſhe ſhould have full 

power to execute notwithſtanding her coverture; and it was de 

el ared, that nothing in the ſaid indentures ſhould preclude W 77 

'Pultency from his right of eurteſy, or to make his election whether 

to abide by the deviſes and limitations in his favour under the 

will of General Pulteney, or any other rights, intereſts or claim: 

he might have by any other ways whatſoever ;. nor prejudice any 

fuch right, title or intereſt of him in any lands, tenements, goods, 

or chattels, under the will of General Pulteny, or by any other 

means; and it was declared, that nothing in the ſaid indenture; 

ſhould import, that Frances Pulteney had made her election to 

abide by the will of Sir William Pulteney and refuſe to abide by 

chat of General Pulteney, — 80 


w a ᷑ — 


4 Upon che 13th of June 1772 recoveries were fuffered to the 
aſe of Sir Richard Sutton and his heirs upon the truſts of theſe 
indentures. „ | 


In 1768 a bill was filed by Lord Darlington, and his fon, the 
infant tenant in tail, to have the will of General Pulteney eſta- 
bliſhed and the truſts carried into execution, and that it might 
__- - be declared, that William and Frances Pulteney had no right to 
| any part of the real eſtates, late of Sir William Pulleney, or which 
were purchaſed with any part of his perſonal eſtate, nor to any 
of the ſums of money or annuities claimed: by them; or if the 
Court ſhould be opinion they had any right thereto, then that 
they ſhould make their election. The cauſe being heard in 1774 
a caſe was directed for the opinion of the Court of King's Bench 
upon the queſtion, whether ſo much of the eftates compriſed in 
| the indentures of the 24 of  Faxuary 1753, as was deviſed by the 
4 will of Sir William - Pulteney, paſſed by the will of Lord Bath. 
Upon the 27th of May 1775 the judges certified, that the power 
given by the declaration of uſes of the recoveries ſuffered in pur- 
ſuance of the indentures of January ad, 1753 was not duly execu- 
ted by the will of Lord Bath; and conſequently only the reverſion 
in fee of the premiſes compriſed in the recoveries paſled by his will. 
The Lord Chancellor in conſequence: of that certificate decreed the 
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vill * cine Pultenty to be eſtabliſhed ; and declared the vi 


of the recoveries not to have been duly executed by Lord Bath; 
and that the premiſes compriſed in the recoveries enured to the 
uſes mentioned in the will of Sir Villiam Pulteney; and it was or- 
dered, that Frances Pulteney ſhould make her election to take un- 
der the will of Sir Witkam Pulteney or under the will of General 
Pulteney; and if ſhe ſhould elect to take an eſtate tail under the 
former, then ſhe ſhould not be entitled to any eſtate under the lat- 
ter. This decree was affirmed upon a re- hearing before the Lord 
Chancellor Chief Juſtice De Grey and Mr. Baron Eyre; and it was 
referred to the Maſter to enquire, under which will it would be 
moſt beneficial to Mrs. Pulteney to take. The Maſter reported, that 
it would be moſt for her benefit to take under the will of Sir Nil. 
liam Pulteney ; and ſhe having under an order of Court laid pro- 
poſals before him, that a value ſhould be ſet upon the whole of 
the deviſes in her favour by the will of General Pultency, and that 


ſhe ſhould ſecure that value in truſt fof the uſes of the ſaid will 


by a charge upon the eſtates of Sir William Pulteney, and in con- 
ſequence thereof ſhould enjoy the ſeveral deviſes and bequeſts to 
her in the faid will, he certified, that ſuppoſing her to have made 
her election to take the eſtate of Sir William Pulteney, and that ſhe 
and the defendant William Pulteney did account for the rents and 
profits of the eſtates of General Pulteney received ſince his death, 
and ſecure the amount with intereſt as the Court ſhould direct 
and alſo the proper and full value to be put upon the whole of 

the deviſes and bequeſts in her favour by the will of General 
| Pulteney with intereſt; and if the defendant William Pultency 
ſthould be reſtrained from cutting timber upon the eſtate of Ge- 
neral Pulkeney without leave of the Court, and be bound to keep 
the eſtate in repair during the life of his wife, he was of opinion, 
it might be for the benefit of the infant deviſees in remainder 
under the will of General Pulteney to accept ſuch compenſation in 


order to put an end with regard to the infants to all riſk depend- 


ing upon the life of the ſaid Frances Pulteney. The cauſe came on 
for farther directions on the 28th of January 1778; when it was 


ordered, that thoſe propoſals ſhould be held an election to take 
the eſtates of Sir William Pultency, and the neceſſary directions 


were given for taking the accounts and carrying thoſe propoſals 


into effect; which took NG accordingly. | 


1 Frances Pulteney on the 1ſt of June 1 782. _ her will in pur- 


uance of the power reſerved to her by the indentures of June 
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and other ſons by any future wife in'tail male; remainder to the 


in default of appointment, equally among them as tenants in 


ſettled to the uſes and truſts of his will. Jobn Newport died 1n 


1572 and all other powers, c.; and directed, that immediately 


and Andrew Stewart, their executors, adminiſtrators and af 


Sutton, his heirs and aſſigns for ever. The truſt of the term was 


reſidue of ſuch rents to be taken by her huſband for life; in caſe 
he ſhould not in the mean time under the will of General Pal. 
ford; and after the death of her huſband” or his coming into 
time Ss expectant __ the me term. 


band ſurviving, and lady Bath, their only ilue. William Pullency 


viſed by general Pulteney, and particularly of the eſtates deviſed 


Pulteney under the deviſe to him of the reverſion of the eſtates 
| of the me Earl of 1 in me will of CO Pultney en- 


Caſes in Chance ry, 5 


after her deceaſe Sir Richard Sutton ſhould convey all the faid 

houſes, lands, tenements, and premiſes, whereof" the recoveric, 
were ſuffered in the year 1772, and the fee fimple and inheri. 
tance thereof, to truſtees and their heirs to the uſe of Lord 8274 iT 


for 1000 years; and ſubject thereto to the uſe of her firſt wi 
other ſons in tail; remainder to the uſe of her daughter (after. 
wards lady Bath) for life; remainder to truſtees to preſerve con- 
tingent remainders; remainder to the uſe of her firſt and other 
ſons in tail male; remainder to the heirs of the body of the teſta- 
trix; remainder to the uſe of William Pulteney, her huſband, for 
life without impeachment of waſte ; remainder to truſtees to 
preſerve contingent remainders; remainder to the uſe of his firſt 


CTT „een 


uſe of all and every his daughter and daughters by any future 
wife in ſuch ſhares, as he by any deed or writing ſhould appoint; 


common; and for default of ſuch iſſue to the uſe of Sir Richard 


declared to be to raiſe' annual or other ſams of money for ſuch 
perſon or perſons, and in ſuch thares, proportions, manner, Oc. 
as the teſtatrix ſhould by any codicil appoint; and to permit the 
teney come into poſſeſſion of the eſtates of the late Earl of Brad- 


poſſeſſion of thoſe eſtates to pay ſuch reſidue of the rents to the 
perſon or perſons entitled to the reverſion or remainder for the 


Frances Pulteney died on the iſt of FRY 1782 leaving her huſ- 


upon the death of his wife entered into poſſeſſion and receipt of 
the rents and profits'of the eſtates deviſed or intended to be de- 


by Sir William Pulteney, and thoſe purchaſed by the truſtees and 


April 1783 unmarried. and without iſfue; upon which William 


- tered 
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ered into poſſeſſion and receipt of the rents NY profits of theſe 
ſtates ; and cur and ſold timber; and from the death of General 
Pultency he received the — of one moiety of the ſum of 


481360. 16 . 1 d. charged by mortgage upon thoſe eſtates. In 


1791 William Pulteney as tenant by the curteſey under the will of 
cir William Pulteney brought actions of cement againſt 
the ſeveral tenants in Sackville Street; upon which thoſe te- 
nants, ſome of whom had laid out conſiderable ſums upon 
their reſpective tenementa, filed a bill againſt William Pultency, 
Lady Bath' and Lord Darlington, (tenant in tail, and fon 
to Lord Darlington deceaſed, who was deviſee for life, un. 
ger the will of General Pulteney) praying, that their leaſes 
might be confirmed; and that the defendant William Pulteney 
might be reſtrained from proceeding in the ejectments brought 
and from bringing any other aQion againſt the plaintiffs ; or if 
the leaſes. could not be made effectual, that the plaintifls might 
be declared entitled to a ſatisfaction out of the perſonal aſſets of 
General Pulteney or ſome other fund. The other bill was filed 
by Lord Darlingon, as deviſee in remainder of the real eſtate, 
and in reſpe& of the intereſt in the reſidue of the perſonal eſtate, 
of General Pulteney under his will, which would be liable to make 
ſatisfaction to the tenants, if they ſhould be evicted. The prayer 
of that bill was, that the defendant William Pulteney might by his 
ſeveral acts be declared to have elected to take under the will of 
General, Pulteney ; and might be declared a truſtee as to ſuch 
right and intereſt, as he was entitled to as tenant by the curteſy 
or otherwiſe in the eſtates and premifes late of Sir Milliam Pulte- 
ne, or purchaſed with his truſt money purſuant to the directions 
of his will, for the benefit of the perſons entitled under 
the will of General Pulteney; and that he might be decreed to 
convey and account accordingly, and be reſtrained by injunction 
from all farther proceedings in ejectment or proceeding in any 
manner at law to turn the tenants out of poſſeſſion ; and if the 
court ſhould. be of opinion, that the ads done by him did not 
e to an election, that he might be decreed to elect. 


_ The e William Pultency by his anſwer 870, chat 
the leaſes were granted for an inadequate conſideration ; 125 that 
Lord Bath and Lord Pulteney had in actual poſlefſion only an 
eltate tail with a power of appointment by the indentures of 


— 5 3; that ſuch ſer was never duly executed by either ; and 
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1796 · therefore General Pulteney at the time of granting ſach leaſes had 


, in poſſeſſion only an eſtate tail; and that upon his death Fray, 
Pulteney, late wife of the defendant, became tenant in tail of the 
ſaid premiſes ; and he inſiſted on his title as tenant by the cur- 


teſy * her death. 


rei 


| Solicitor General, My. Mansfield and Mr. Lind FM the phainiif, 
in ſupport of the motion for an injunction. 


In Bigland v. Huddlefton, 3 Bro. C. C. 28 f n. Lord Thurlow ſaid 

it was againſt conſcience for a deviſee to diſappoint the will; and 
held, that the doctrine of election applies equally to a deed. Mr. 
Pulteney takes the Bradford eſtate under the will of General Pulte. 
ney; ſhall he then turn the leſſees of his teſtator out of poſſeſſion ? 
In this caſe there can be no compenſation; for-the defendant takes 
away the yearly value ſo long as he infiſts upon his title as tenant 

by the curteſy; the only compenſation therefore would be, that he 
ſhould receive the profits as a rack-rent, and pay them over to the 
leſſees as he received them. Lord Darlington is entitled to reſtrain 
the defendant in two capacities; as a diſappointed deviſee, and as 
deviſee of a fund, which will be liable to make ſatisfaction to the 
leſſees. General Pulteney thought he was tenant in fee; and 
therefore did not make leaſes under the power. The recital in 
the leaſes, that the leſſor is ſeiſed of an eſtate of freehold and in- 
heritance, muſt mean ſuch an eſtate of inheritance as would make 
the leaſes good: vis. an eſtate in fee fimple. What has been 

| | done can at moſt amount only to miſtake and a defective execu- 
tion of a power; which this court will make good: Campbell v. 
| Leach, Amb. 740; where the leſſee was confidered as a purchaſer, 
and like any other purchaſer entitled to the aid of the court. The 
court will relieve, if the exceſs of the power can in any way be 
meaſured ; and in this inſtance the court ſees the bounds of the 
exceſs, The defect in the reſervation of rent is not ſuch, that the 
court cannot cure it, if by inquiry it can be found, what really 
was three parts in four of the higheſt yearly rent, that could be 
obtained at the execution of theſe leaſes. But if the leafes cannot 
be made good, the leſſees will have a remedy under the covenant 
for quiet enjoyment ; for their leaſes are defeated through the 
default of the leſſor in not ſuffering a recovery. The aſſets both 
real and perſonal : are liable ; and Mr. Pultency muſt be the ac- 
counting party. Therefore Why ought not the tenants to 


continue in poſſeſſion inſtead of being turned round to a compen- 
fation? 
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Neither the leflees nor Lord Darlington can put Mr. Pulteney to 
dection. There is no expreſſion in the will to give them ſuch an 


l-fſees have is an Action of covenant at moſt. The utmoſt they 
aan claim is compenſation ; not that they ſhould continue in ac- 
wal poſſeſſion. There is no doubt Lord Darlington's intereſt 
might be compenſated. Campbell v. Leach is a clear authority 
againſt ſubſtantiating theſe leaſes in equity. Lord Darlington 
now agitates a queſtion, in which he has no intereſt. There is 
no diſappointed deviſee; for ſuppoling the will to operate, Lady 
Bath has a preſent eſtate for life in the Middleſex eſtate: there - 


remainder- man. But ſuppoſing they have a right, Mr. Pulteney 
takes by the will, but claims nothing againſt it. His tenancy by 


wholly unconnected with the will. The party entitled by a right 
paramount that of the teſtator ſays, he does not abide by the diſ- 
poſition of the will. It is as if this property had never been in- 
troduced into the will. Mrs. Pulteney was driven to her election, 
and a compleat compenſation was made to the parties diſappoint- 
ed by her election to take the eſtate tail againſt the will. There 
cannot be a ſecond election. She took that eſtate with all its inci- 
denrs 3 one of which is tenancy by the curteſy. The defendant 
does not claim a diſtinct independent eſtate, but the benefit of her 
eſtate tall If chey ſucceed in putting him to election, it would re · 
duce her eſtate tail to an eſtate for life. Tenancy by the curteſy is 
part of the inheritance : Bac. Abr. Tit. Ledſe, I. 1. 397. The leſſees 
taking nothing by the will cannot put any one to election. The ob- 
ligation is not to diſappoint any other perſon claiming under the 
ſame will without making compenſation; which is to be ſubject to 
the ſame limitations as what is taken away. Thatſhews, the party 
compelling che election muſt be a perſon taking under the will. if 
heis obliged to relinquiſh the Bradford eſtate, yet it could not be 
ſettled ro their uſe. There is not much diſcuſhon upon this 


other laws hold; that it extends to all takers under the ſame in- 
firument, but not under different inſtraments. The claim of 
election is faid to have been applied by Lord Thurlow to a deed : 
but the parties claimed under the ſame deed. Lord Darlington 
Vor. II. . ö 


N Attorney General, M; . Grant, and Mr. Alexander, for the defend- 


equity. The leaſes are clearly void at law; and the right the 


claim tobe found in the writers on our law, but the writers upon 
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ſore if Mr. Pulteney holds againſt any one, he holds againſt her. 
If ſhe dies in his life without iſſue, then he will hold againſt the 


the curteſy is not a claim againſt it. That is taken by a title 


17936. Had no more equity to have the reſidue clear, than if any deric 
| 120 Caran ne * 
yCavay . 


PuLT&NEY, 


Cats in Chancery; 


claimed a debt. The reſidue is only given ſubject to every de 
mand upon it. What ſpecies of debt, whether by COVenant gr 
in any other way, is immaterial. The compenſation is to be rech. 
vered, not againſt Mr, Pulteney, but out of Lord Darlington's reſidus: 
though in point of form the action muſt be againit Mr. Pulleng 
as executor : but he is a mere truſtee. If they get the injundion 
inſtead of a compenſation from the aſſets, the whole loſs will fil 
on Mr. Pulteney. The doQrine as to circuity of actions cannot ap- 
ply, where the ſubjects of them are of different deſcriptions, as land 
and money. But if the compenſation is to be recovered againſt 
bim as executor, it cannot control his abſolute right as Proprietor, 
which he may exerciſe juſt as if this ſtranger, for ſo General Pulle 
ney muſt be conſidered, had done nothing. | 


E 
This cauſe is argued on a miſtake, vis. a ſuppoſition that the lea. 
ſes are invalid: they are valid againſt all perſons claiming under 
General Pulteney; invalid only as to Mrs. Pulteney and thoſe claim. 
ing under her election. General Pulteney meant to diſpoſe of this 
property as if he was ſeiſed in fee; and whoever ſays he was not 
ſeiſed in fee, impugns the diſpolition made by him. The tenan- 
cy by the curteſy is part of that intended to be diſpoſed of by his 
will; for he meant that upon the death of Mrs. Pultency Lady Bath 
ſhould enjoy immediately as tenant for life; therefore the defendant 
claims what General Pultenty meant to go in a different ſucceſſion; 
The true rule has been, that all perſons claiming any eſtate, in any 
property given by a will, under a title veſted ia them upon the 
death of the teſtator, and at the ſame time claiming benefits under 
that will, muſt relinquiſh the one or the other. The ground is 
an implied condition; which does not apply to a title veſted 
ſubſequently. Here his eſtate as tenant by the curteſy was 
veſted at the death of General Pulleney. It makes no difference 
that his title ariſes by act of law. That is the caſe upon dower: 
So in Cowper v. Scott, 3 P. Will. 123, and other cafes upon the 
cuſtom of London. The leafes are defeated by his act. I recol- 
lect a caſe of Sir Fobn Afiley, who levied a fine to ſuch, uſes as 
Lady Aſtley ſhould appoint ; he afterwards. made leaſes with co- 
venant for quiet enjoyment notwithſtanding any act done by him. 
Lady Aſtley appointed under her power; it was held, that the ap- 
pointment being under a power created. by his concurrence, 
the leaſes were defeated by his act; and his eſtate was anſwer- 
8 IIc able 
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dle in damages forthe ouſter. Here the act is quite independent 
of Mrs! Pultency. During her life his beneficial enjoyment of 
the tenancy by the curteſy reſted in contingency. The objection 
to a ſecond election is ill founded. If there are twenty different 
jatereſts in different perſons, who all take under” the will, they 
muſt all ſeparately elect, according to Lord Kenyor's opinion in 
Hiebway v. Banner, 1 Bro. C. C. 584. that each of the remainder- 
men in tail was bound; diſtinguiſhing them expreſsly from a 
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perſon taking as heir by deſcent on failure of iſſue; upon whom, 


1 he had no intereſt at the deach of the teſtator, there could be 


no condition. Both Mr. and Mrs. Pulteney were intended to 


obey the will. He might at the death of the teſtator have de- 
termined; whether he would take under the will, or not: but he 
has taken under it for a long courſe of years: therefore in equity 
bis acts are equivalent to a releaſe of his tenancy by the curtefy 
to the uſes of the will. Turning the tenants out of poſſeſſion will 
bring great diſtreſs upon them, and difficulty upon the eſtate of 
General Pulteney from the queſtion of compenſation; and giving 
poſſeſſion to Mr. Pulteney is an injury to him, if the leſſees have 
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feel prear Aifficulty in this cauſe. It is impoſſible not to feel 
a great inclination to ſupport the caſe for the leſſees. In their 
treaty with General Pulteney they went upon the faith of his ap- 
parent fitüation; preſuming, and not raſhly preſuming, him ab. 
lute matter of the eſtate. To all appearance he was ſo. From 


the apparent circumſtances of the family he was, and in ſubſtance . 


he Was, the 6wner ; for it was always in his power by an eaſy act 
to make himſelf ſv. They contracted with him under an appre- 
henfion founded-on, his great opulence, and his fituation with re- 
ſpe to the eſtate, that he was capable of giving them an indefea- 
fible title. By ſubſequent events and upon looking more narrowly, 
into it that title, which in truth was abſolute in him at the time, 
or might have been made perfectly ſo by a trifling expence on his 


part, and Which would have been done, if the parties acting for 


him had Tooked more accurately into it, is defeated, and by per- 


ſons taking very large advantages under his will. Af I could de- 
cide upon the cauſe ſeparately from any legal reaſoning upon it, 
I ſhould have a ſtrong inclination to pronounce immediately in 
favour of. the lellecs ; but confidering it as it is, and taking Ge- 
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neral Pulleney to have been, as he was, incapable of making chet 


, leaſes, and that they are void at law, I am greatly at a log upon 


. 
PuLTENEY. 


The equity 
to compel 
election dif. 
tinguiſhed 
from an ex- 
preſs condi- 
tion. 


any ſtable rule to ſupport" the caſe either of Lord Darlington ot 
t he leſſees. Lord Darlington claims in two characters: as a qir. 
appointed deviſee he would have the common equity of the Court 
to oblige every perſon claiming benefits under the will to make 
compenſation for à claim * againſt the tenor of that will in his 
favour. ' Upon that ground a bill was filed in this Court. The 
principle is very juſtly ſtated by Chief Juſtice” De Grey; that 
it is not à caſe of expreſs condition; it is no forfeiture of 
intereſt: but the Court lays hold of What is deviſed; and 
makes compenſation out of that to the diſappointed party. 
have looked at my note of the opinion of Chief Juſtice De Grey 


and Mr. Baron Eyre, and the argument. The point was much 


conſidered; and Chief Juſtice De Grey goes very full into it: it 
certainly was not determined; the event of the offer of Mr. and 
Mrs. Pulteney put a ſtop to all determination upon it. It was ar- 
gued firſt, that the deviſe being on no expreſs condition, it could 
not be implied; then, that ſhe could not be put to her election, 
becauſe ſhe had no alternative: being a married woman, it was 
contended, ſhe could not defeat her huſband's right. In anſwer 


to that the Chief Juſtice 2 the equity of chis Court 


Leg an expreſs condition; * which,” he ſays, * muſt be perform- 
ed as framed ; and if it is not, that will induce a forfeiture; but 
« the equity of Us Court 1 is,” (as be very well expreſſes it,) © to 
60 fe queſter the deviſed intereſt guou/que, till ſatisfaction is made to 
« the diſappointed deviſee,” Then he takes up that part of the ar- 
gument upon her ſuppoſed diſability to do that, which in one caſe, 
ſubmitting to the will, ſhe muſt do; that 1 is, renounce the eſtate 
ol He ſays, - © her being a /eme covert has no effect: her diſ- 
«abuity 1 is not like that of an infant. He then refers to the caſe 
of frank-marriage in Littleton; and ſays, © the election is ber's 


«and the huſband's: a married woman may forfeit a conditional 


61 gift: the eſtate is in her: he takes in her right. If they diſ- 
„agree, it muſt be conſidered by the Court, what is moſt for 
& her intereſt; (and accordingly there was a reference to the 
Maſter i in this cauſe, Which excludes Mr.  Pulteney entirely) © if 
«he is conſidered as havihg an eſtate, that muſt riſe and fall wi:h 
« ker's, it is the molt favourable' ſuppoſition. for him; | becauſe 


_ «qtherwiſe he takes againſt the 'will.” In that view he con- 


fiders Mr. Pulteney's' Intereſt to be totally in the power of the 


wife; . the whole eſtate to be in the wife; her election, if to take 
TTY b | under 
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ander the will; enabling her to diſpoſe of the whole eſtate tail, 


rr r ALMA BIBEST . 
of 6 2 N . 2 A Tits ils 


1795- 


ind conſequently" of his eſtate by the curteſy. Mr. Baron Eyre Lady U. Cs 


ſays, the r intereſt is VIE, an emanation from \ the wife's 


That ſuit has bad full effect as to Lord Darlington. The per- 
fon; who claimed againſt the will, and had the whale eſtate at 
chat time, was Mrs, Pultzney. She took beneficial intereſts un- 
der the Will. By afferting her claim to an eſtate tail ſhe defeated 
the effect of chat will. The conſequence would have been, if the 
equity was diftinaly followed, an application of all the intereſts, 
ſhe took, to the relief of the parties prejudiced by her election 
againſt the WII. Inſtead of truſting that to the uncertainty of 
the annual occupation of the rents and profits ſhe was entitled to 
for life, a value was put upor that intereſt by an agreement with. 
the approbation of the court; and that groſs ſum, the amount 
of all the benefits ſhe took, was ordered to be ſecared for thoſe 
in remainder. Satisfaction has therefore been made to the diſ- 
appointed deviſees ; and Lord Darlington will eventually be en- 
titled to his ſhare of that fund, if his intereſt as a deviſee ſhould 
come into poſſeſſion. The Sac e of chat election is, that 
her eſtate remaining entire, takes place with all its legal effects. 
Nothing therefore affects Mr. Pultency's intereſt under the will. 


He ſtands as a ſtranger. 'It was not out of fight, that he took 


Vs 


" Pourendy. 


the intereſt of the nee and the reverſion of the Bradford 


eſtate, 


| As reſiduary legatee Lord Darlington has no equity ; for he 
takes that intereſt ſubjeR to all debts. If the perſonal eſtate 
is diminiſhed by unforeſeen debts ariſing, nothing is to be 
collected from the will, that can impoſe a condition in favour of 


the reſiduary legatee. Ex vi termint he is entitled only to what 
may remain after all debts diſcharged. "This _ therefore 


cannot "apply to a Geer . | 


"a to the leſſces, i it is clear, if a are evicted by any perſon 


claiming paramount to General Pulteney, they muſt upon that 


eviction have under the covenant in the leaſes ſatis faction from 
his aſſets. I felt a ſtrong inclination at firſt to hold, that Mr. 


Pulteney now poſſeſſing part of thoſe aſſets, which undoubtedly 


would in the account be applied to their ſatisfaction, ſhould not 
be be permitted to diſturb their poſſeſſion ; and. that it would be 


Vor. II. e better 
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| #795. better to bind him to chat extent: bur I am afraid I cannot ſup 
8 1 ER. port that propoſition z for if it is a plain and obvious cafe, tha 
„ „ tenant in tail has made leaſes not warranted by the faturs, and 
errissx. the eſtate tail has deſcended, the iſſue in tail, though poſſeſſing 
large aſſets both real and perſonal, may eject the tenants; and 

there would be no equity to compel him to confirm the leaſes. 

He might at his pleaſure aſſume that poſſeſſion; and the only 

remedy for the leſſees would be an action of covenant, The court 

could not interfere. He might ſay, it is my abſolute will a 

« owner of this eſtate to defeat the leaſes. Their ſatisfaction 

I muſt de meaſured by damages : but I chooſe to enter into poſ- 

4 ſeſſion; fic vole.” & cgurt of equity cannot meaſure the da- 

mages that may be given upon an action of covenant. A court 

of equity will not ſay, he mall not take his legal poſſeſſion, They 

have taken a legal ſecurity : they ſhall have full benefit of that, 

but can have no more. It would be an equity a good deal in 

the air to ſay, I will not permit the legal effect of the inſtrument 

to obtain, you ſhall not recover, becauſe you are the perſon to 

make good the loſs. It is purely a legal queſtion. 1 do not con- 

ceive therefore, that I was correct in my firſt idea, that the rules 

and principles of this court would enable me to ſay, the leſſees 

have a right to ſtop this proceeding to recover poſſeſſion. 


Then can they put the defendant to his election? Their right 
to put him to election is ſtill more impracticable; for a perſon 
j Korg claiming merely as creditor of the teſtator cannot ſay here, that 
perſons claiming under the will ſhall arrange their intereſts ſo as 
to enable him to recover his debt in a particular manner. Par- 
ties claiming to put a perſon to election muſt claim ſpecific rights 
under the ſame will, But I am not quite confident of that; and 
I feel ſo much bias againſt my opinion, that I will grant the in- 
junction: but I muſt take care in doing that to guard it ſo as 
not to make a precedent, that might lead to conſequences incon- 
venient and pernicious to landlords, of which there are pregnant 
3 inſtances in another country, though happily we do not know 
l them here. The caſe I allude to upon the Duke of Chandos 
1 _ eſtate in Jreland is a caſe, that never happened in this country; 
and I hope never will. The landlord ſhould have a ſecurity for 
the full amount of his rent, I muſt take care of the intereſt of 
the legal owner of the eſtate, if it goes into length; which I mult 
.with-ſtand. The object of this court is to take care, the eſtate 
ſhall ſaffer no deterioration. Therefore take the injundion with 
2 | | _ Juiberty 


—— 


iberry ds eve t6 diſſolve it, if the cauſe is not ſet down "mY 
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bearing by Michdrimas term: then if I remain of the ſame opi- 1. C/ by Cavan 


nion, it will be unfavourable to the leſſees; but there will be 
opportunity immediately to. apply to cot rect my error, if my 
opinion Neronedus. It will be more On, if you undertake 


to bring on the cauſe by that time. = 


* he _ General fo on . es. Eg 2262 
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| Canons * et. PAUL) v. CRIOKETT. 


| Mey 5th; on an! gt, 1753. 


HE in es died by che minor wn Paul's 
T church, London, as parſon and- proprietors of the rectory 
of the pariſh of St. Gregory's againſt Crickett and Gryfiths, and the 
object of the bill was to eſtabliſh the right of the plaintiffs under 
the flatute and decree of 37 Hen. 8. c. 12. to tithes in reſpec of 
the houſes of the defendants, at the rate of 2 5. 9 d. in the poùnd 
upon the rent; for * e * bill NT; a diſcovery 
and account. | 


| 6 defendanc - Cricken by his l ated hs leads, under 
which he held at a rent of 1/. 25. 6d. per annum and a fine of 30 l.; 
and alledged, that he never heard of any greater rent being paid. 
The defendant Grifiths alſo oppoſed the demand; but did not 
2 mM rent he * to be the antient nnn 8 


It was objeted, chan the kd ie of this Court was 
taken away by the 19th and 2oth ſections of the decree, directing, 
that if any variance ariſe 1 in the city for non-payment of tithes, 

or if any doubt ariſe upon the diviſion of any rent or tithes or of 
any aſſeſſment thereof or upon any other thing contained in 
this decree, upon complaint made by the party grieved the 


mayor by the advice of counſel ſhall call the parties before 


him and make a final end with coſts to be awarded by the 
diſcretion of the mayor and his aſſiſtants according to the decree : 
but if the mayor make not an end thereof within two months, 


/ on if any of the RNA * e aggrieved, the Lord Chan- 
© +. NIE e cellor 


— 


1 


——— 
e. 


2 
e 


Notwith- 
ſanding the 
ſtatute and 
decree 37 
Hen. 8. c. 12. 
the Court of 
Chancery hay 
juriſdiction 
upon the ſub. 
3* of tithes 
in Londox. 
An account 
was decreed 
according to 
the improved 
rent. Ano- 
ther defend- 
ant ſetting - 
forth his leaſe 
at a low rent 
and a fine, 
and alledg- 
ing by 
anſwer, that 
he had never 
heard of any 
greater rent 
being paid, 
there being 
no evidence 
againſt it, 
was held lia- 
ble only ac- 
cording to 
that reat. 
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creed; and that decree was affirmed upon a reheating with coſts. 
The ſame decree was made in Townley v. Miqſn, July 6th. r 705, 


eellor 3 n . months den 
ang ſhall 8 e une wich mc 


it was alledged, * an application | bad been 3 . lord 


mayor; who declined to n in the matter on account of 
its importance. 25 13 


man 1,19 ** 
& 


Aubrey General =D Solicitor General 1 the br 


The particular juriſdiction created will not ouſt the antient 
juriſdiction. Courts of equity have for a conkiderable time ex- 
erciſed this juriſdiction. Langham v. Baker, Hardr. 116, 1 zo. 
is a direct authority; and came on firſt upon a plea to the jurif- 
dition. That caſe was relied on in Bennet v. Treſpaſs, Gilb. 191. 


2 Bro. P. C. 437.;8 Vin, 568. where the objection was made and 


over· ruled by the Court of Exchequer. In Grant v. Campbell, 
Exch. 5 Mill. and Ma. an account was" decreed.” In Sayer v. 
Montford, Exch. July 6, 6th Will.” and Ma: an account was de- 


in Williamſon v. Goſling, Exch. 1762, and in —— v. Millar in this 
Court Dec. 2, 1762. Sheffield v. Sergeant, Cro. Car. 596. (a). The 
laſt caſe was Bramfton v. Several Tababitants of St. Batolpb's; Exch. 
May 7, 1787: it was decreed, that the defendants, who had 
proved antient cuſtomary payments of rents, ſhould pay tithes 
accordingly ; and that five others ſhould pay after the rate of 2. 
94. in the pound according to the yearly rent of their houſes 
with coſts. © Theſe authorities eſtabliſh the juriſdiction ; and 


alſo prove, that unleſs an antient "cuſtomary payment is made 


out, the payment is to be according to the improved rent. The 
intention of the decree was clearly, that the benefit of improve- 
ment ſhould go to the clergyman as any other improvement with 
regard to tithes, Upon Cricket?'s anſwer the - plaintiffs are enti- 


tled to an enquiry, whether the rent reſerved by the laſt leaſe is 


the rank! the: ang were” let _ coves pag covin ee to 


Mr. Manjeld ond Mer. Grant for 4. ae lulu, * 


In Skidmore v. Bll, 2 Inf. 659 it was held, that the Ratute hav- 
ing given an expreſs juriſdiction, che eccleſiaſtical court had 
none. There was no Juriſdiction 1 in any court before che ſtatute. 


. | (4 Bure Ece. Law, 466. Gief. 1223. If 
1 
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If a ſtatnite/crentes a nen right, cus party mult be contented with 1795. 
the remedy tk Aan ien, i is clear, tithe of houſes is not LD 
ppb by common right (% Dr. Grant's Caſe, 11 Co. 16. is the St. Pur“. 
le caſe in favour of it. It was held there, that by cuſtom 8 | 

ieee That a madus decimand? can exiſt 

of a portion, of a fluctuating rent, which is the ground of that 

deciſion, is queſtioned in 1 Roll. Ab. 642, and is directly contrary 

to Dr. Lara, Cafe, Hob. 10; and che note in the margin, - = 

« nota, that modus decimandi can henry. ſtand to riſe and fall ac- | x 

« cording/to.the. rent by preſcription,” ſhews, Lord Hobart had 

not changed bis opinion. What was the origin of the cuſtom - 

of paying a certain ſum in proportion to the rent of the houſes 

was always diſputed. In the reports of ſpecial caſes collected by 

dir Henry Calthorpe, recorder of London, 62, it is ſtated, that by 

cuſtom the London clergy were provided for by oblations of a 

halfpenny in the *. every Sunday and Faſt day: but when x | 

they wel increa: d by the Pope, diſputes ariſing, the queſtion | 
was {et at fe hp proceeds b 
upon che idea of a common law Hehe. | The Court of Exchequer 
aſſumed chat juriſdidtion, founded, ! believe, upon their juriſdic- 
tion of revenue: but there! 18 No common, law right, An original 

juriſdiction in this court is inconſiſtent with their appellate juriſ- 

diction. No caſe is made for an enquiry. This fatute and 22 

&2 3 Ch. 2. c. 15. by which an excluſive juriſdiction! 18 created, 
are in part materid, In that fature fec.. 1 and the Aatute 22 Ch. 2. 
. 11, by which this pariſh was united N that of St. Mary Mag- 

dalen, the rights of the warden and minor canons of St. Paul's 
are expreſily reſerved.” "It cannot be ſup poſed, the legiſlature 

intended their z income to be large; I it probably ſtruck them, that 

theſe old rates would atnount tc to very little ; otherwiſe i it Was. a 

groſs injullice not to make them Contribute to the i income of the | 

incumbent,” "Griffiths oug! t to haye an n of 3 inquiring, 

whether the 2 they hav ſo lon ng received is not the guſto. 
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it The caſes in the Court of ae never neee 
on any principle that would not authorize the juriſdiction of this 
Court. This, remedy-by application to the lord mayor is in gaps 
M amen ſummary en, is equal to the caſe. | 


Wes 7. -- Ne of 1600 ee? P.C. 40; ale. Low, 459. i r 
. II. $% MS Ws... 


Cafes in Chanceapy” 
refuſed to: file affidavits, or in a caſe-of uin Juſtice could newer 
de obtained without a belb of diſcovery. Gould it be kant +, 
N Nie an linperfect remedyk Au exclulive- remedy is given by dhe 

Ame of Charles ad, very fropeny dhe fwbject- being « cena 
— Mmcumbrance to be raiſed by allbſomenr. Tt is the ordinary jur. 
dichien 'of juſtices of peace n unvlogous” cafes.” As to Grif 
where the rent was not the ancient ati d rent bat + vary. 
ing rent before the decree, if it riſes after the decree, the phintif, 
are clearly entitled to 29. 94. in the 'powhd upon the riſe. Ther, 
6 not in his anfiver a ſurmiſe of an accuſtomed rate of payment leſ 
than the demand; and Cricteit has offered ho proof of the allg. 
tion in his anfwer.” e SOTO eee WAA 
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As to the juriſdiction, I am not at liberty to dechne ir. Upon 


3 the principles of law and the authorities it is impoſſible to allow 
the objection, 'The deciſions cited and the concurrence of opinion 
at different times by the judges are ſtrong authorities, But inde- 
pendent of that 1 feel the force of the ground taken in the cal 
IA m Hardres, that an Act of Parliament creating a ſpecial juriſdic- 
tion never oults che juriſdton of g ger Hall withour ſpecia 
words. Is there any veltige of an authority to the contrary? 
How is the Lord Mayor to exerciſe his juriſdiction upon leaſes by 
covin? If it is necellary to conhider, whether this Court polleffed 
 Jvriſdidtion betore the fatate of Henry 8. it is not matter of doubt, 
for take the origin of this right according to the account in Zur, 
which is an acchrate hiſtorical account; it was a.clear eccleſiatti- 
cal right: it ſtands exaQly therefore upon the Tame footing 25 
other matters of eccleliaſtica? cognizance f and this juriſdiction is 
of neceſſſty; for though the proper juriſdiction is in the ſpiritual 
Court, yer that Court may from its partieular form be unable to 
execute its own juriſdiction ; and then recourſe muſt be had to 
Equity; if accounts are neceſſary ; or in caſes of fraud; if the pro- 
ſecution of the right depends upon matter of diſcovery. Alt thoſe 
circumſtances will lay the juriſdiction. Put it is imntaterial to 
confider that queſtion ;. for I do not admit the argument, chat if 
a ſtatute creates a new right, you cannot go beyond it. I argue 
differently upon that: if a ſtatute creates a nhew right; it creates 
a new duty: if the performance of chat requires the interference 
of a Court of Equity, the execution of. the ſtatute muſt of courſe 
be with the neceſſary circumſtances, . 
TOE. | Yd pe Ea The 
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- The ale eaſe In ths Dead B- D 
: and the prohibition was, I believe, carried farther | 


MR 
3 reaſon it ought. e eee e eee 
Eeclenaſtical Court could be able to Execute it's own. 


. 6 le ne” 


2M, 234" 


kes juin is clear, 1 muſt "then take care, ai he 

exerciſe of it and the application to this court there is no vexation; 
and particularly: becauſe under the ſtatute - recourſe may be had 
to and juriſdiction attended with leſs expence. As to Crickett, 
he has Pd the leaſe, under which he holds, the rent he paid, 
and what he coyld not put in ſue, becauſe it is negative, that he 
never heard of any greater rent being paid. There is no ſort of eyi- 
4ence of any other having ever been paid from the earlieſt period. 
There is not acolour of fraud or covin. What I ſhould naturally 

do, unleſs there muſt be pro formd a decree upon the trifling mat- 
2 "for which Be is clearly bound to account, would be to diſ- 
miſs he bill as ag with coſts : but if I was obliged 


ainlt Crickett v 
to give a ; decree for that miſerable ſum, 1 ſhould be gill obliged 
ro give ham coſts,  Griffith's caſe is different. He ſeems miſled 
by attending more to the other. caſe than his on. There is a 
e for a decree againſt bim; and as he has oppoſed the 

laintiffs upon a ground totally "ailing, chere muſt be coſts 


ey bim, eſs bop will let the cauſe ſtand without coſts, a 
cirher de by. Letting the colts, againſt. each. other. 18 een & 
1 8 844 4 119014 

The defthdant ay agreeing 56 pay che Galt tied” 955 

was dearly ave, the vin was by aan} nt ate as "againſt him, 

with colts. * » 2 v3 © $47 43 hp CIOTIST TID 417 5 * 1 Nr ; 
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upon which an iſſue was Abd and it was. found, * 8 were 3 in ene . 
the defendants died. The plaintif filed another bill” agaioſt perſons, to whom thoſe houſe, 
. au others had come, ſtating that the houſes were within the city of Londen, and Praying an 
- 1914 1 account. of the tithes and payment. The defendants by their anfwer made two points: let, 

* chat it was a diſſol ved monaſtery of the/Ci/ertian order and/exempt from tithes; ſecon 
ir they were liable, the plaintiff had according to the Ratemvent, 1 in his bill a remedy before 


' the Lord Mayor under the fart and decree of 37 Hen. 8. © Onthe 22d. of Deeemb.r in . 
count was decreed. a 
n 5.5353 ie at 131 en i find) 075 
A2 | ut 15 122 ng. 
1 : 161 0 Dew 9/4 ETA 
The | * * Mee th 10153 
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| On a bill for H E bill Was filed for 4 ini Aeg to VIM partition of 
b 3 1 an eſtate, in which the plaintiffs aiming under the cruſts 
8 4 of the marriage ſettlement of admiral Calmady were intereſted ag 


and of all ae. tO two thirds, and the defendant, an infant, was entitled to one 
bens 1 third. In order to ſhew, in what proportions the parties were 


— entitled, it was neceſſary to inveſtigate and make out the title, to 

fed by eve ſtiew, that itibumbrances Had been diſcharged, and tö make a fur- 

| Renee in vey and valuation of che eftare.” In the courſe of theſe proceed- 
| proportion to 

their inter- ing bills Of revivor and ſa plement were filed; and; a conſider- 

ä expence was incurred. T he decree diredted e commiſſion 

to iſſue : büt A queſtion Al as £6 the colts; upon 1 lieh a motion 

was made on each fide't6 vary the the minutes: the object of that 

for the plaintiffs was, that the coſts of all 4 proceedin gsſhould be 

defrayed by the parties in moieties; the def beetle that the 

Court ſhould g give no direction as to the coſts ; any 7 coſts 


ought to be given, they ought to be the coll Y — the 
: commiſſan only, and in propordionzortherimereſts in-the eſtate. 


0 v 


I 3 85 Solicitor Gen W * Stanley, for the plaintiffs. 


F 7 Where the partition is equal, the coſts are born etjually: 'Toller 
| v. Murrel, 1749. Green v. Cleere, 55 1267. Butler v. Sergeſen, 


* 


8. Bayly v. Duke o f Ac after, 7 1. 4 ſy 2 Hale „Petore the 
5 Maſter of the 4 * | fit {als e prevaile ec „ where the 
10e were une qual: N v. 25 Xs ly, 1 174 7 2. "In Todd 
v. Downs, May 8th, 1742 the colts of e ſuit as — 5 the 
commiſſion were ordered to be paid out- of che teſtatbr's eſtate; 
which in effect was the fame as to make Then, be Bert equally 
e to che ſhares, ., . There hork be * 
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Though chere gre caſes, | in-which. coſts hays . ire _—  - 
are many even modern times, in which none have been given. 
The juriſdickion of making partition by commiſſion is. very mo- 
dern, compared to the common law writ. of partition. Though. 
{om time to tine ſtatutes have authorized partition among: parti- 
cular tenants, whg-could not have it at common law, none of them 
ever varied the common law or ever gave colts. Therefore he, 
who procures the partition, is at the whole expence, unleſs the 
other will be at expence for his on convenience. This court has 
aſſumed the juriſdiction, becauſe-it can ad more conveniently. 
What ought de be the rule? One man wants a benefit, which 
the other does not: why. ſhould. the latter pay an expence infi- 
nitely beyond any benefit he can receive. In general both par- 
ties to à partition will be at conſiderable expence, each being de- 
frous- of aſſerting his own rights and getting the beſt allotment: 
but if one Will not act, but lets it be taken e parte, ought he to 
pay any part of the expence? If they had waited till this infant 
came of age, he might have been diſpoſed to make it without 
coming to the court and without expence. This court would 
have done Well in following the rule of law. All the authorities 
for divicling the coſts are without principle. The coſts of the 
eommiſſiom only have been apportioned, not of the pleadings. 
No coſtꝭ were given in Bodicot v. Stetre, July 1738. Davenport v. 
Hollis, Tuly, 1742. Mieggot v. Meggot, 1742: Nical v. Auynurd, 1748 
and Lucas v Caleraft before Lord Thurlow: There is no colour 
of juſtice. for dividing the coſts. in moieties, where the eſtates are 
very unequal. Wherever coſts have been given, it has always 
been in proportion to the nenn "wo n caſe men- 
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- was not much diſcuſſed. wheh i it was formerly before me, 
but a very little time before it came on there was another cauſe, 
m which, colts.” were aſked upon a partition; Which led me to 
'confiderit 1 found, not all the caſes, that habe been now cited, 
but a good many authorities, in which of Tate the colts of the 

Vo. IL * 7 commiſſion 
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. | 
Carnap. 


ſuſtain ſuch coſts, as their intereſts in that ſuit neceſſarily put 


fect fairneſs and equality. It is evident, the commiſſion is much 


cuting the commiſſion; and there being no coſts at all at law, 


in which one is entitled to two thirds of that thing, of which the 


the expence muſt have been equal, The Le Neve family had 
in fee ſtarted up in the perſon of Norris; and I apprehend, while 


then it mult be at equal ente. 
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Caſes in Chantery. . 
commiſſion had been given. I was led to conſider, hence that 
variation ot the practice had taken place; and I approved of the 
latter practice; for all the arguments againſt it are in truth. ar. 
guments againſt the juriſdiction of the court upon a bill for par. 
tition. If the party has a right to refuſe to have the eſtate divi. 
ded, it would be very difficult to find a principle to bring that 
cafe into this court. A party chooſing to have a partition has the 
law open to him: there is no equity for it: but the juriſdicion of 
this court obtained upon a principle of convenience. It is not for 
che court to fay, one party ſhall not hold his part of the eſtate 
as he pleaſes: but another perſon has alſt the ſame right to en- 
joy his part as he pleaſes, and therefore to have the eſtate divided. 
The law has provided, that one ſhall not defeat the right of the 
other to the divided eſtate. Then the only queſtion is, whe. 
ther the legal mode of proceeding is fo convenient as the means 
this court affords to ſettle the intereſts between them with per- 


more convenient than the writ : the valuation of the proportions | 
is much more conſidered : the intereſts of all the parties are 
much better attended to; and it is a work carried on for the 
common benefit of both: therefore it is juſt, that both ſhould 
pay; but not equally : their intereſts in the common fund muſt 
give the rule. They receive benefit exactly in proportion to the 
intereſts they have. But Ido not find, that in any caſe the court 
has gone farther than in directing the coſts of iſſuing and exe- 


as far as regards the ſuit here, the court will leave them to 


them to. The idea has been to make them pay as far as they 
have intereſt. It has been carried, upon ſufficient ground I think, 
to the coſts of executing the commiſſion and not beyond that. 
There is in this cauſe an expence attending the making out the 
title to the ſeveral parts of the eſtate, becauſe it is a common title, 


title is veſted in the two, and the other is entitled to one third. 
It was equally beneficial to both parties. In Norris v. Le Neve 


a conſiderable eſtate. At the death of one of them the reverſion 


the eſtate was in poſſefſion, they had mixed the boundaries; and 


Eaſes'in Chancery. 
* 
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"yi6GINs v. CR AWFUR D. 


a 155 1795. 


H 18 bil was „ filed. ien two: 8 9's "I 

will annexcd for an account and payment f the arrears of 
an annuity of 504 per annum, bequeathed to the plaintiff, and to 
have the future payments ſecured. The teſtator died in Iadia. 
One of the defendants alone pleaded the Satute of Limitations 
as to ſo much of the bill, as ſought ſatisfaQtion for the arrears of 
the annuity, or ſo much, as was ſtated to have accrued due at any 
time previous to ix years before the filing of the bill. He alſo 


by anſwer ſet up an agreement to 1 58 _ mms Ag in favour 
of the 9 et 1 


Mr. Romilly 5 the — 


11 is eſtabliſhed, that the fatute of Limitations cannot be 
pleaded to a bill for a legacy: Parker v. , 1 Vern. 256. The 
many caſes, in which the queſtion has been, whether after 30 or 40 
years payment thould be preſumed, alſo. prove it. All thoſe caſes 
apply equally to an annuity: It is impoſſible to diſtinguiſh between 
money payable in groſs and by inſtalments. The rule as to a le- 
gacy has ſometimes been ſaid to be on the ground of a truſt ; 
ſometimes, that it is impoſſible to ſay, from what time the fatute 
ſhall run; the legacy being payable, when the executor ſhall have 
poſſeſſed aſſets fullicient for debts and legacies; which may be at 
an indefinite time. Thoſe reafons apphy equally to annuity; the 


latter particularly in this caſe, the teſtator having died in India. 
There is one caſe, in which Ferney, Maſter of the Rolli, took a diſ- 


tinction between a legacy and an annuity : Smallman v. Lord Arc bi- 
bald Hamilton; 2 Ath. 71, but no reaſon is given; and there were 


R 


1 
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Bill by an- 
nuitant under 
a will for an 
account of ar- 
rears againſt 
two admini- 
ſtrators with 
the will an- 
nexed: one 
pleaded the 
ſtatute of li- 


mitations to» 
ſo much as 
ſought ſatis- 
faction for 
the arrears or 
ſo much as 
was ſtated to 
have accrued. 
due previous 
to ſix years 
before the 
bill ; he alſo. 
by aoſwer ſet 
up an agree- 
ment to relin= 
quiſh che an- 
nuity: plea 
over- ruled 
without pre- 
judice to in- 
ſiſting on the 
ſame matter 
by anſwer. 


other grounds for the deciſion ; for the bill was filed above. 30 


after the annuity became due and 20 years after the death of the 
annuitant z and on that acquieſcence by the annuitant and re- 
preſentatives payment would have been preſumed... Another ob- 
jection to chis plea is, that it ought to appear with certainty. to 
What part of the bill it applies, that the Court may fee, how much 

of rhe ſuit is at an end. This plea is in the alternative either to 
the whole or a part of the bill; and if allowed, it is impoſſible to 

Ys what part of the ſuit is at an end; Another abjection is, 

„ that 


572 
1795- 
— 


HioGGing 


U. 
Crawrurd; 


Rolls. | 


A widow: 


cannot be put” 


to election to 
take under 
the will of 
her huſband 
or her dower, 
except by ex- 
preſs declara- 
tion or neceſ- 
ſary infereace 
from the in- 
conſiſtency of 
her claim 
with the diſ- 
poſitions of 
the will. 


Caſes'\fii Chantery. 
chat the plea does not ſtate, that neither of the d efendint: "I 
took within 6+ years ;, for an undertaking by one would take it 


out of the flatite;. I bit comb v. Whiting, Doug. 65 2. Laſtly, this 
Plea 1 is over · ruled by the 5 Gib. For. Rom. 58. 


The Attorney General for os defendant gave up the plea; but 
deſired liberty to inſiſt upon the ſame matter by anſwer; and ſtated, 
that the plaintiff conſenting to give up her annuity for the beneft 
of the reſiduary legatee, the fund was applied with her conſent, 
and ſhe acquieſced and made no demand till after the death of 
che refiduary legatee, who had poſſeſſed and ſpent UE Property. 


F + — 4 
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Lord CHANCELLOR. | 


That may be ang.) matter” of. Ae 1 8 This is 2 
very plain caſe. It is clear, the fatute of. Limitations cannot be 
pleaded to a legacy; and 1 ſhould think not to an annuity ; for 
there is no time, from which. it ean run. Preſumption of pay- 
ment, permitting'the aſſets to be diſtributed without claiming the 
legacy, are good grounds of defence. Over-rule the plea without 
prejudice to the defendant. 8 inſiſting on the ſame matter by way 
of anſwer... | 


FRENCH v. DAVIES: --- 
| May ach, 7th, and  2oth,. 179 * 
2 HO M A'S Davies, being ſeiſed in fee of 'a ſmall realeſtate 
and poſſeſſed of confiderable- perfonay property, by his will 
after directing his debts funeral expences and charges of proving 
the will to be paid by his executors as fon a8 conveniently might 
be after his deceaſe, gave and devifed to his wife Elizabeth and his 
friends Fohn Eamer and Jamer Aigen and their heirs all and 
fingular his freehold meſſuages or tenements lands and heredita- 
ments wWhatfbever, as well in England as in Maler or elſewhere, 
with their and every of their reſpective rights members and ap- 
purtenances, upon truſt to ſell the Tame by public auction or pri- 
vate contract either together or in parcels, as they his ſaid truſtees 


ſhould think proper and de adyiſed, for the moſt tone y and beſt 


price, they could reaſonably get; "and he directed; that the monies- 


"UTR from ſuch ſale ſhould be confidered as part of the reſidue 
of 
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Cafes in Chancery, 
of his perfonaVeſtate, and be paid and applied accordingly. He 
gave and bequeathed to his faid wife all his leaſehold meſſuages 
or tenements and ground rents at Peckham and alfo all and ſingu- 
lar his houſehold goods and furniture, linen and china, wine, 
liquors, coach and harneſs, implements and utenſils of houſehold, 
ſtabling and gardening, and all other articles of houſehold what- 
{oever (plate, books, ready money and ſecurities, only excepted), 
which ſhould be in or about or belonging to his houſes and pre- 
miſes at Blackheath and Nicholas Lane at his deceaſe, to and for 
her own abſolute uſe and benefit; and alſo a ſum of 100 J. to be 
paid to her immediately after his deceaſe as a preſent ſupply ; 
and he alſo gave her the liberty of reſiding in his bouſe at 


Blackheath, if ſhe ſhould chooſe ſo to do, during the remainder of 


his term therein, or ſo much thereof as ſhe ſhould live and con- 
tinue a widow, without paying rent or taxes for the ſame : but 
if ſhe ſhould decline to reſide there or ſhould marry again, then 
and in either of thoſe cafes he directed his executors to ſell the 
ſaid leaſehold houſe and premiſes, and apply the money ariſing 
therefrom in the ſame manner as the produce of his ſaid free- 
hold meſſuages lands and hereditaments. He gave to his ſon 
Thomas, then in partnerſhip with him, the leaſe of his dwelling 
houſe and premiſes in Nicholas Lane, if he ſhould chooſe to carry 
on the trade: but in caſe he ſhould decline to carry it on, then 
the ſaid leaſe and premiſes were directed to be fold ; and the pro- 
duce of the ſale was to be applied in the fame manner as the pro- 
duce of his faid freehold hereditaments. He gave to his ſaid 
wife and the ſaid Eamer and Athinfon 20007, upon truſt either 
ro continue the ſame with the approbation of his ſon Thomas in 
the trade at 5 per cent. or otherwiſe at their own diſcretion to in- 
veſt the fame in the public funds or in real ſecurities upon truſt 
to permit his wife and her aſſigns to receive the dividends inte- 
reſt and proceeds thereof for and during her-natural life, if ſhe 
ſhould fo long continue his widow : but in caſe ſhe ſhould mar- 
ry again, then he directed, that one moiety of the ſaid fur or the 
ſecurities, in which it thould be inveſted, and of the intereſt and 
diyidends then due thereon ſhould immediately on ſuch marriage 
fall into the refidue of his perſonal eſtate and be confidered as part 
thereof, and that the other moiety ſhould be transferred to Eamer 


and Atkinſon only, who ſhould from rhenceforth ſtand poſſeſſed 


thereof upon truſt to receive the dividends intereſt and proceeds, 
and pay the ſame from time to time into the proper bands of his 
_ ſaid wife during her life for her own ſole and ſeparate uſe. He 
. 70 alſo 
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1795. alſo gave and bequeathed to his wife, Eamer and Atkinſon, all tits, 

rc plate (except his gold watch) and all his books upon truſt to per. 

v. mit his wife to uſe and enjoy the ſame during her natural life, or 
Davies. 

ſo long thereof as ſhe ſhould continue-unmarried; and from - 

after her deceaſe or marriage, upon truſt to ſell tho ſame, and ap- 

ply the produce in the ſame manner as the produce of his free. 

hold and leaſehold meſſuages lands and. hereditaments ; and after, 

ſome pecuniary legacies he gave all the reſidue and remainder 

of his ready money, ſecurities for money, ſtock in trade, leaſe. 

hold premiſes at Stockport, goods, chattels, debts,. and perſonal. 

eſtate and. effects whatſoever and whereſoever and of what kind or 

nature ſoever, whereof, wherein, or whereunto,. he ſhould be any 

ways poſſeſſed, intereſted, or entitled, aud every part thereof, to 

his wife, Eamer, and Atkinſon, upon truſt to turn the ſame into mo- 

ney with all convenient ſpeed after his death and inveſt the pre- 

duce in government or real. ſecurities; and as ſoon as his ſaid re- 

ſiduary eſtate ſhould be got in or inveſted, or the value there- 

of aſcertained, upon. truſt to pay aſſign. or transfer one eighth 

part to his daughters Jane Raſbfield and Sarah Davies. and 

his ſon Thomas Davies reſpectively for their own uſe and benefit; 

and upon farther truſt to apply the intereit and dividends of the 

remainder of his ſaid reſiduary eſtate ov a ſufficient part thereof 

for and towards the maintenance and education. of all his other 

five children by his ſaid wife Elizabeth; wis. Elizabeth, William, 

Charles, George, and Caroline, till the age of 21 or marriage; and 

upon their reſpeQive attairiment of that age or marriage to pay 

aſſign or transfer all the .remainder of his ſaid reſiduary eſtate 

unto and among all his ſaid laſt mentioned children in equal 

ſhares 3} and in caſe of the death of any or either of them before 

£ the age of 21 or marriage, or in caſe his daughter Sarah or his ſon 

Thomas ſhould die before his ſaid refiduary eſtate could be aſcer- 

tained artheir ſhares ſhould become payable, then upon truſt to pay 

aſſign or transfer the ſhare or ſhares of ſuch of his ſaid children 

ſo dying unto the ſurvivors or ſurvivor of all his faid children by 

his then wife, equally to be divided between them, if more than 

one, {hare and {hare ahke ; and in eaſe all ſhould die before their 

reſpective ſhares could be aſcertained or ſhould. become payable, 

upon truſt to pay transfer or aſſign all his ſaid reſiduary eſtate, 

ſubject ro a certain diſpoſition by his will made of Fane Rafhfeld's 

ſhare in caſe of her death in favour of her huſband and children, 

it any, unto his ſaid. wife his ſon Lewis Davier and his brother 

| , in 


Ty 


in Jaw Richard'Williams equally "WY and ſhare alike 7 aud He. 
wile his wife, Eamer and » executors. 


antes F, 3 3 Sarah; the 8 8 ibis: and they 
fled the bill to have the wall eſtabliſhed and' the truſts per- 


form “ 1 
0 > 


_ The principal-queſtion was, whether the widow ſhould be put 
to her eled ion to take the benefits given to her by the will or her 
dower out of the freehold eſtate. The eſtate was ſold * her 
_ conſent. ; | . 


Mr. Piggott and Mr. Fohn/on, for the plaintiffs. 

The claim of dower is utterly. inconſiſtent with the diredion 
vo ſell in parcels,. if the truſtees ſhould think fit. The teſtator 

could not mean, that every part ſhould be clogged with dower. 
He has deviſed that very eſtate to. be ſold, of which by law ſhe - 
would take one third part. Since Lawrence v. Lawrence, 1 Eq. 
Ab. 218, 219. 1 Bro. P. C. 591. there have been many caſes : 
Lemon v, Lemon, 2 Eg. Ab. 353.8 Vin. 366. Pitt v. Snowdon, be 
fore Lord Hardwicke : Arnold v. Kempſtead, Villareal v. Lord Gal- 
way, and Jones v. Collier, Amb. 466. 682. 730. Pearſon v. Pear- 
fon, 1 Ero. C. C. 292. Wake v. Wake, 3 Bro, C. C. 255. (ante vol. 
1. 33 5. Fgſter v. Cooke, 3 Bro. C. C. 347. Theſe. caſes prove, 
chat it is to be gathered from the will and the circumſtances, 
whether it was intended that ſhe ſhould have both; and where 
her claim impedes the effect of the will or diminiſhes the . 


1 is as W as 1 9 98 was expreſsly barred. 


Mr. Grant and Mr. Mr. Hollif for the ali” - 


There is hardly enough to-raiſe the queſtion. To entitle the 
plaintiffs to ſueceed it muſt be aſſumed, that in every caſe of this 
kind the decifion muſt be againſt the widow ; for the land is al - 
ways deviſed away and ſome proviſion is made for her by the will. 
Nothing will deprive the widow of her right but expreſs decla- 
ration or ſuch dire and manifeſt repugnancy between that right 
and the diſpoſition of the real eſtate, that they cannot poſſibly 
Rand together. The wife bas as firm an intereſt as the huſband. 
Ihe old and modern caſes perfectly agree : the doubt ariſes from 

the middle period. All the caſes were in favour of the wife till 
Amold v. — In Villarcal v. Lord Gatway the claim of 
Whats | dower 
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ſtance has raiſed the doubt in alk theſe euſes: the annuity to the 


widow is given out of the very eſtate, from which ſhe claims 
dower: but that has not prevailed lately. Here ſhe has no an. 
muity charged upon the real eſtate. The only diſpoſition of the 
produce of the ſale is to throw it into the reſidue; and an in. 
tereſt is given to her out of the reſidue without reference to the 
mode, in which it is to be compoſed. As to the objection from 


the power given to the truſtees to fell in parcels, may not a teſta- 


tor give that direction, though there is a teaſe for life upon the 
eſtate? Her intereſt is nothing more. 


Reply 


The queſtion is, does de dig point the will? How is the eſtate 
to be ſold to the beſt advantage, if this claim over rides the whole. 
This is not to be compared to a leaſe for life: the right of dower 
is to one undivided third of every part of the eftare. The whole 
purview of this will ſhews, it is highly probable the teſtator did 
not intend her to have boch; and that is ſufficient; as in the 


queſtion between the executor and next of kin upon an unbe- 


queathed reſidue the N * TON the executor 
will do. 


May oth, 


Maſter of the Rolls. | 
The queſtion is, whether this will iy inconſiſtent with the claim 


of dower. For the perſons entitled to the reſidue it is contended, 


and upon authorities undoubtedly fully warranting the argument, 
that from the known rules of conſtruction it is impoſſible to per- 


mit the widow to avail herſelf of amy benefit under the will, un- 
leſs in every reſpect, as far as the is able, ſhe conforms to and con- 
firms and eſtabhthes the will in all its parts; and that her claim 


is repugnant to and a violation of his clear intent. If that cafe 


is made out, ſhe cannot claim both. Ihe firſt queſtion is, what 


is the rule of conſtruction, upon which theſe cafes ought to be de- 


cided. It was contended for the plaintiffs, that upon the face of 


the will it is clear, the teſtator not only could not mean, that the 


widow ſhould have her dower, but that he intended to exclude 
| her, The latter is the true ground to be taken in this caſe, ©. 
is not enough to contend, that he did not intend it; for ſhe does 
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not want his intention in her favour :. but it is neceſfary to. prove 
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he intended co exclude her. If they do not make that out, ſhe Felde on 


has a right to take dower and to claim all the other benefits; for 
they cannot prove, he meant to impoſe a condition and to make 
her give up the dower ; and if that is not proved by fair inference 
a the whole will, her right muſt prevail. It is unfortunate, 
that | find myſelf in the ſame. ſituation as Lord Camden in Villa- 
real v. Lord Galway, under a neceſſity of differing from great 
judges upon one fide or the other. It is hardly poſſible to recon- 
cile Foſter. v. Cook, and Pearſon v. Pearſon, with the three caſes i in 
Anbler, determined by Lords Northington and Camden and Sir 
Thomas Sewell; though Mr. Hollift has ſapplied me with a caſe 
determined by Sir Thomas Sewell, which in ſome degree ſeems to 
deviate from his opinion in Fones v. Collier. But this caſe is 
different. It is not a caſe of a demand of dower out of an eſtate, 
from which the widow demands an annuity ; for theſe demands 


are not out of the ſame eſtate ; as they were in thoſe three caſes : 


but this widow claims an annuity our of a fund compoſed of the 
produce of the real and perſonal eſtates mixed rogether. I do not 
conſider the 20007. as a ſpecific legacy, The meaning is, that 
the real eſtate ſhould be joined to the perſonal ; therefore I ad- 
mit fairly, that ſhe takes out of a fund compoſed of the produce 
of both put together. The plaintiffs ſay, it is impoſſible to ſup- 
pole, the teſtator, when he directed a ſale, meant it to be fold ſub- 
ject to dower; for that would obſtruct the ſale: but how does 
ſhe obſtruct it? If ſhe inſiſted upon dower, ſhe would : but ſup- 
pole ſhe conſents, as ſhe did here, and takes the value of her dower 
out of the purchaſe money, it would have no ſuch effect. They 
ſay, it is not likely, the teitator could intend, ſhe ſhould inſiſt 
upon that, which is juſt ſo much a diminution of the eſtate di. 
rected to be fold. What inference is there from the words © all 
my freehold eſtates?” He could only act upon her dower by 
way of condition. If I am to admit the extent of chat argument, 
the conſequence would follow, if it was the caſe, not of a wite, 
but of any incurabrancer, to whom an annuity was given. Could 
that be contended? This annuity makes no more difference than 
if he had given her a legacy. It might equally be contended, 
chat that would be inconſiſtent with the ſale of the eſtate. It was 
{trongly preſſed, that no one can ſuppoſe, if he had thought ſhe 
would be entitled to dower, he would not have made ſome pro- 
. viſion for it, Suppoſe he did not kriow ſhe was dowable: that 
* not do: * muſt appear, that he did know 1 it, and meant to 
Vor. I. ee bar 


. 


AVIES 


7 
4 0 
7 

l 

H 

1 
* 
"=" 


Cales in Chancery. 
bar Her, or that chat ſhe demands is repugnant to'the diſpoſition. 
This queſtion has undergone great difcullon ; and great judge, 


have differed upon it. Without deciding in wor of the widow 


_ againſt the caſes upon this point, becauſe this is not ExaQtly the 


| ſame, 1 incline to the principles in her favour: that is, to look 


into the will and ſee, whether it is clear plain and incontroverti. 
ble, that the teſtator could nor poſſibly give what he has given 
conſiſtently with her claim of dower. Lord Camden, who haz 
given a very elaborate judgment in /7/lareal v. Lord Galway, more 
fully reported in the appendix to 1 Bro, C. C. 14. than in Ambler 
has taken great pains to Thew her claim of dower there to be in- 
confiſtent with the diſpoſition. He goes at large into it to prove, 
that her claim would diſturb that diſpoſition. Upon full con- 
ſideration of Arnold v. Rempſtead, which he admits to be contrary 


to Pitt v. Snowden, he takes a great deal of time and uſes great 


ingenuity to prove the claim of dower inconliſtent with the will. 
am not much inclined to that. One may go higher, if neceſ- 
ſary; for in my opinion. before I can prevent her legal right, it 


muſt be perfectly clear. Zawrence v. Lawrence is extremely 


ſtrong upon principle. That caſe, which deſerves particular at- 
tention from the authority, if conjecture is to be indulged, affords 
a pretty ſtrong argument, that the teſtator did not intend the 
widow ſhould have both. There the heir pleaded the will at law 
in ſatisfaction of dower. I do not know, why that is not a good 
plea, if ſhe accepted that proviſion in bar of dower: but never 
ſince that caſe has it been attempted to make that a defence at law; 
but a bill has been filed here, becauſe the inconſiſtency of the 
claims is a ground of equity. Lord Somers's opinion was clearly, 
that the claims were inconſiſtent ; and I muſt ſuppoſe his opinion 
to be, that an eſtate of a larger amount than one third. of the 
whole eſtate would in equity be a ſufficient bar. Lord Keeper 
Wright reverſed that decree. Lord Cowper would not alter the 
decree of reverſal; and the Houſe of Lords.confirmed it. There- 


fore it is clearly decided, that a gift by the huſband to the wife of 


a larger amount than the dower is no bar of dower; but ſhe may 
claim both. I admit, this is different from the caſes of annuities, 
Next came Lemon v. Lemon reported in a book we do not conſider 
as of very high authority: but the caſe istaken from Viner. In Lau- 
rence v. Lawrence the proviſion under the will appeared to be du: - 
ing widowhood: here it appears by the report to be for life. Cne 
cannot ſay, how it is poſſible after theſe caſes not to admit, that a gift 


of a larger eſtate is no 9 of dower. Then comes that ſpecies of 
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caſts upon annulties ; and this is aflimilated to "IT'D and i it is in- 


ſiſted, that upon che doctrine of che judges in thoſe caſes this widow 


-. barred; It is neceflary therefore to conſider, how far a difference 


ariſes upon an annuity from the eſtate, out of which ſhe v was dow- 
able. I he next caſe was Pitt v. Snowden before Lord Hardwicke ; 
and that is very, material. The only note I have been able to 
find of f it is that in the appendix in Brown. The teſtator gave 
50 l. fer annum payable out of his freehold and copyhold meſ. 
ſuages to his wife; and ſubject to that annuity he deviſed thoſe 
meſſuages abſolutely to his three children: the widow claimed 
both the annuity and dower ; and Lord Hardwicke certainly did 
decide in her fayour ; chough we have not his reaſons. 8 57 
v. Kempſtead is pretty dearly the ſame caſe; and was decided by 
Lord Northington, as he generally did decide, very clearly; for he 
{:1dom had much doubt. It does not appear as if Pitt v. Snow- 
den was mentioned. This caſe is directly contrary to Pitt v. 
Snowden; and does go to prove, that the buſband giving an an- 
nuity out of his real eſtate to his wife means to exclude her from 
dower. In Villareal V. Lord Galway Lord Camden ſays, it is al- 
moſt exaclly the ſame caſe as Pitt v. Snowden, and differing very 
little from Arnold v. Rempſtead; and he found himſelf under the 
very diſagreeable difficulty of differing from one or the other of 
thoſe great judges. He thought Pt v. , Snowden bore more ana- 
logy to. the caſe before him than Arnold v. Kempſtead. The princi- 
pal reaſon he gives is, that it is inconſiſtent with the will, becauſe 
the teſtator had given all his lands to truſtees ſubje to an annui- 
ty payableto bis wife, with a clauſe of diſtreſs to her ; therefore ſhe 
was to be out of poſſeſſion. With great deference to Lord Cum- 
den let us ſee, how that applies. She would have her writ of dower; 


her third part would be aſſigned; and the truſtees would be left | 


in poſſeſnon of all the teſtator's lands that he could give 
them All be could give them was theſe lands ſubject to one 
third for her life. Therefore I think, there is a degree of inge- 
nuity in it, which in this caſe l am not willing to indulge ; for if 


Lam not perfectly fatisfied as to his intention, I will not convaſs 


and conjequre, that he did ſo intend. This was ſoon followed by 
Jones v. Collier. Sir Thomas Sexvell eanvaſſes that will pretty much 


a3 Lord Camd:n did the other. He ſays, where a teſtator gives 


his eſtate, he means ſubject to dower.; but there he gave all the 


ſpecific eliace except ſuch charge as he expreſſed, which he meant 


to be the only charge. The Maſter of the Rollt ſeems to rely on 


1 on direction to perform the contract for ſale of part of the eſtate. 
: That 
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and dower, . Pearſon v. Pearſon is a very ſhort note: but it plain- 
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That Ladmit is evidence. that he did not know his wife had 1 
right to dower, or that he meant ſhe ſhould not inſiſt upon it, 
becauſe her claim is perfectly incompatible with it. He thinks 
that caſe ſtronger than Vz/lareal v. Lord Galway and Arnold v. 
Kempſiead. Thoſe three caſes are contrary to Pitt v. Snotoden; 
and at leaſt prove, that the judges, who decided them, ſaw a ms. 
nifeſt intention to bar the widow, Wake v. Wake ſeems to ſhew, 


that Mr. J. Buller agreed i in that opinion. If theſe caſes bad 


ſtood without any contradiQtion from any other. great men, } 
ſhould have felt great repugnance in ſeeming even with Lord 


Hardwicke's authority in any degree to doubt the principles of 


them: but there are two very great authorities, who do doubt 
the principles of thoſe caſes, as applied to the caſes of annuities 


ly proves Lord Loughborough's opinion as to the inference from the 
annuity itſelf; that the mere circumſtance of giving an annuity 


out of an eſtate, from which dower ariſes, is not of itſelf a ſuf. 
ficient bar. It was referred to the Maſter to inquire, whether 


the eſtate was ſufficient for both purpoſes; and it is aid, 
the cauſe neyer came on again. Lord Yhurlow ſeemed to 
think, he would not have made that reference: but I am not 
willing to aſſent to that. I admit with him, that nothing is ſo 
dangerous as to conſtrue a will by extrinfic circumſtances, unleſs 
it is ſo clear as toexclude all doubt. The dodrine of election is 
much more an argument of conſcience than any thing elſe; and 
it would be unconſcientious in her to claim both, if there is an 
irreſiſtible preſumption, that it is againſt his intention. Fo/er 
v. Cook, which is very like this cafe in reſpect of the diminution 


of the annuity in caſe of the widow's marriage, is exactly the caſe 
of Jones v. Collier; indeed the teſtator uſes the words * all my 
eſtate.” Lord Thurlow: ſaid, he ſaw no reaſon, why the ſhould 


not have both. Therefore he was clearly of opinion, that an an- 
nuity given to the wife out of the teſtator's eſtate and a deviſe of 


all his eſtare ſubject to that afforded no foundation of an inten- 


tion to bar her claim paramount. In Wride v. Clark, 12th June, 


iſt July, 1766 at the Rolls, with which 4 have been favoured by 


Mr. Holliſt, the firſt queſtion was, whether the wife could take an 


eſtate deviſed to her and claim dower. Sir -Thomas Seqvell ſaid, 


unleſs by expreſs words it appears intended to bar dower, ſhe 


| ſhall not be put to election; and he held her entitled to dower; 
and did not go vpon the circumſtances ſo much, oup upon Lau- 


rence v. Laurence, and Lemon v. Lemon. 
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To apply theſe principles: I am glad, I do not exprefoly con- 1795, 
tradi the authority of the three caſes in Ambler ; for this 10 1 3 | 
quite fe ene e ere is po diſpobcion neceſſarily fruſtrated =». || 
oc obſtructed; The ouly argument urged is, that the eſtate will = 
nat ſell; farſamuebs as. if dower is not infiſted on. Am I to ſay, 
any perſan; taking a legacy. is to be prevented from ſetting up an 
incumbranee, becauſe the ſale will nor, be quite ſo productive? 

That, would bg. going. beyond all poſſibilizy of fair inference 
. not now ſaying what he would have 

done, if he hadhrecolleQed ber, dower, Privately I am almoſt ſatis- 
| fed, if he hadaecolieRted it, he would, hang made a condition upon 
ter. He has, nat done. fo expreGly.: has he. done it {p that 1 
can a8 judge. lag, it is impolble, he could mean her to have both? 

1 cannag, upon, this will. ſay, ſhe has diſappointed him. It does noe 
appear,, that any legacy, will be diſappointed, She now claims 
i: 1. per am out, of the, produce. of the {ale, to which fale the 


W515 


conſented, and the benefits under the will. There is no incon- 


iſtency.in, the claims, Therefore without affecting to differ from 
the authorivies I muſt ay, I do, pot feel thay clear incontroverti- 


ble reſult from the will, that he meant to exclude her ; and when 
it comes to be a meaſuring caſt, it is much better not to conjec- 
ture: I never will: I will always proceed upon l certain con- 
viction, ſuch as a man cannot help feeling upon all the circum- 
ſtances. Therefore I am of opinion, there ig not enough in this 


12 
will to put her to election. 
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PLCKERING v. Lord STAMFORD. 7 Rolls, 


diu ant aun 1794. May 220, se 


F" HE former branch of this cauſe 18 reported ante 272 and "MY 
4 42 Bro. C. C. 214. ohne whe 4 report, the 
44 F. ” * 1 | I" a8! . | | | | ſpecial #2 wa 

| . TIE ö 1 c cumſtances 
affording do preſumption. of a releaſe, an iſſue being declined, the accounts being clear, the truſtees not 
being called on to refund what had been app lied, und the widow-being barred by the will or her right 
of election having becgme im racticable, o moch öf the perſonal reũd ue bequeuthed ſo the charity, ” 
as, Was 7 on mortgage, was otwichtandivg ihe length bf time dedreed to the- nent of kin with inter- 
«1. from the bling of che Fin. bn TE Ent 
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Lord 


STAMFURD. 


dE opinion, that there was no ſuch thing as ſetting up length of 
wWoas ſo, as it is as to real eſtates and ſome other demands in a court 


- a Dinwoody, 4 Bro. C. C. 257. (ante 87) and in this cauſe, it does 


neceſſary to have this will eltabliſhed as to the perſonal eſtate 


near the teſtator, knew of the will and the diſpofitions made by 


| be pleaded to. The queſtion in all theſe caſes is, whether there 


„ 


Caſes in chinterp 


The cauſe came on Upon the M aſter's report uniler the i inqui. 
ry, that was directed. The report ſfated, that part of the real 
eſtate was deviſed to truſtees in truſt for the wife of the teſtator 
for life; remainder to his heir at law in fee; and it was thought 


againſt the heir. The heir who was alſo a legatee, was therefore 
called upon to execute a deed admitting the due exccution of the 
will: he refuſed, thinking he might thereby releaſe his remain. 
der in fee: but ar laſt he was prevailed upon; and then did; in 
order to ſave expence confirm the will, © The Maſter alfo found, 
that the next of kin had not releafed their right; but they all lived 


it, accepted their legacies, gave diſcharges, and faw the man. 
ner, in which the money was applied under the will; and that 
ſome of them worked in building the ſchool. I he . Fall, 
accepted che 8 os "36 KEE 15 1 8 "on , 


The truſtees had kept the accounts 10 „ that there was 
no difficulty 1 in — the 2 1 5 at 8 Gearh of the 
teſtator. ; | 


TTT 


 Haftt of the Rolls.” 46 


I have taken a conſiderable time in forming my final opinion 
upon this caſe ; though the principles, upon which it is to be de- 
cided, were in a great meaſure diſcuſſed, when the original decree 
was made. The bill certainly requires very extraordinary cir- 
cumſtances to ſuſtain it at ſo late a period; and the firſt queſtion 
is, whether at this diſtance of time it is tc late to make the claim. 
1 ſhall afterwards conſider the claim of the widow; as to which 
I have had great difficulty, and have ſome fill. When the cauf, 
came on before, I expreſſed myſelf fully as to the great danger 
ariſing from demands of a very ſtale nature; and I was clearly 


time againſt an equitable demand as a complete bar: I wiſh it 
of law. But when I admitted that,” as 1 did fully in ZHercy v. 
not follow, that the bill may not be diſmiſſed, though it cannot 
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Cates in Chantery: - 


cre motives of public policy or private inconvenience to induce the 
court to fa Anger all the-curcumſtances the ſuit ought not to 
de entertained z and it great, public inconvenience would ariſe, 


and the ſtale demand would involve the parties in endleſs diffi- 


culties in clearing the accounts, difficulties ariſing from the ne- 
gligence of the other parties in lying by, I very much concur with 
the principle Lord Super lays down in Pooley v. Ray, 1 P. Will. 
355 which in iii v. Dimwoody | cited as it is given by Mr. 
car; and [ believe I was accurate in it. Lord Cowper there 
guarded his affirmance of the decree with his reaſons; and puts 
the caſe of an executor paying in diſcharge of debts money, that 
he had received under a decree, which decree was reverſed upon 
appeal, and faid, the executor muſt refund ; but it would be 
otherwiſe, i the defendant had delayed the appeal, and willingly 
ſtood by, While the executor paid away the money; for that 
would be drawing the executor into a ſnare. It is a very ſenſi- 


ble rule, that parties ſhall not by neglecting to bring forward 


their derhands put others to a ſtate of inconvenience ſubjecting 


them to inſuperable difficulties, Againſt ſuch a bill undoubtedly 


the court ought to ſet its face. Then is there in this inſtance that 


degree of laches and negleR, that a Court of Equity will not, as 


Lord Camden expreſles it in Smith v. Clay, be called into activity 


by ſuch a plaintiff, - If from the plaintiff's lying by it is impoſ- 


fible for the defendants to render the accounts he calls for, or it 


will ſubject them to great inconvenience, he muſt ſuffer ; or the 


court will oppoſe, what I think the beſt ground, public, conve- 
nience. The queſtion is, whether theſe principles apply to this 
caſe: but firſt 1 ſhall mention another ground, the preſumption, 
that the demand itſelf has in ſome manner been ſatisfied or re- 
leaſed. . That is a ground perfectly different from a bar; and 
prevails as much in this court as it has by modern determina- 
tions been wiſely held to do at law. Every preſumption, that 
can fairly. be made, . ſhall be made againſt a ſtale demand. It 
may ariſe from the aQs of the parties; or the very forbearance 
to make the demand affords a prefumption either that the claim- 
ant is conſcious it was ſatisfied, or intended to relinquith it. 
At law in ſuits where the title can be made good only by matter 
of record, as letters patent, or even where a private act of par- 
liament was neceſlary, the preſumption holds, though neither ot 
thoſe inſtraments, which ought to be upon record, can be found. 
Deeds allo are preſumed to have been loſt, | 
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pays debty + 
with money 
received un- 


der à decree, 


which 18 re- 
verſed, he 


muſt refund :. - 


otherwiſe, if 
the appeal is 
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Every fair 
reſumption 
is to be made 
againſt a ſtale 
demand. 
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record are 
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Te FLIES coder; whether upar'cither . pub. 
lic or privat& inconvenience reſulting, or any pretfumption, that 
call reafonably ariſe,” I'ought” to entertain or diſmiſs this bill. 
As tod a réleaſe, I did not think it quite ripe upon that point; 


for that was matter of fact, which, if neceſſary, might have been 


put into a mode of rtial' more ſatisfactory than an examination 
Without the power of crols- examination. As to the other part 


of the caſe it might have happened, that the truſtees taking pol. 


ſefhon of the perſonal eſtate and not awhre of the law might in 
the courſe of ſo many years have conducted themſelves ſo as not 
to be able to prove, of what the perſonal eſtate conſiſted at the 


death of the teſtator. They might have kept ſuch accounts, that 


it would have been impoſſible to determine, whether the plaintiffs 
could have made any ſpecific demand upon any part of the per. 
ſonal eſtate. If fo, I ſhould have diſmiſſed che bill. If the ex- 
ecurors had loſt the accounts, I ſhould not Rave punithed them ; 
for executors are not bound to keep accounts 30 years. The 


plaintiffs a are 10 conſcious of that, that they do not call on the 


rrullees to account for what has been diſburſed before any de. 
mand made ; - and therefore it is infiſted, no ſuch i inconvenience 


Will ariſe; as they only defire ſuch an account as can be given, 


and a are willing to take that part of the perſonal eſtate, chat ap- 
Pears to have conſiſted of real ſecurities, and demand no account 
of intereſt farther than the time of filing the bill. It appears, that 
the truftees, who by their conduct have done themſelves great 
credit, have kept ſuch accounts, that there is no difficulty in find. 


ing the perſonal eſtate at the death of the teſtator, Therefore I 


made that reference to the Maſter. It is contended, that the con- 
firmation of the will by the heir was a complete releaſe of any 


claim he might have upon the. perſonal eſtate: but that cannot 


. — m ons 
Freſpgp! 
made in fa- 
vour of a 
charity. 


be ſup orted. It was done alio intuity upon taking his legacy, 

en wi reſult of the inquiry it is ſkid; it may be preſumed, the 
Ul 'of kin intended to relinquiſh. their claim. On the other 
hand it is argued, às if giving money to à charity is fo odious a 
purpoſe, that nothing ſhould be preſumed in favour of it. To 
that T can by no means agree. would preſume for that as well 
as for any thing elſe. It is fald, fuch a releaſe could not be 


without a birgain and ſale enrolled for a year.” A pretty ſtrong 


anſwer has been given to that; "that this was no legal demand. 
Silppoſe it was in their 'own band writing, as it was from the 


heir, a declaration, that they would relinquiſh all claim at law or 


in equity: is it poſſible, this court would let them after 20 years 
„ ot 5 5 or 


_ Cales-in CYAnerey. = 5 585 

of their ec fay, this releaſe would not bar PIR ut 179 1795- 

der the Jatate of” Mortmain. That circumſtance would have been 

z compleat bar without doubt. The queſtion being, whether _ 
the executors were truſtees for the next of kin or the charity» STauronn. 
che former having only an equitable demand might undoubtedly 
have done fo. They would alſo be barred upon the ground of 
grols fraud. if I had any doubt in my mind, that ſuch pre- 
ſumption could not be raiſed, I would ſend it to a farther in- 
quiry: but upon full conſideration I am ſatisfied, that it is im- 
poſſible by any fair preſumption to infer, that theſe parties being 
cogniſant of their rights ſlept upon them, or ever intended to re- 5 | 
ligquiſh what I muſt ſay upon the whole complexion of the caſe 
they never Knew they had a right to. That is a preſumption the 
circumſtances almoſt afford: for if they had releaſed, it is im- 
poſſible not to ſuppoſe, the truſtees who” have kept ſuch accurate 
accounts, would have had a releaſe from them of this right as 
well as of "their legacies and as well as they had from the heir. 
The law was very little known. Sir John Strange firſt determined 

it about 14 years after the /atute. If before that time parties not 
knowing the law had permitted the truſtees to diſpoſe of the 
property, T think a Court of Equity would not have puniſhed 
them. This will was made ſeven years afterwards. All the cir- 
cumſtances ſhew, the parties did not know it: if this noble 
family had known it, I am ſure they would have diſcloſed it and 
taken a releaſe; If it was defired, I would hardly refuſe an iſſue: 
but T think it a vain thing. No 15 could, I think, infer, that 
il args Was releaſed. | 


if chad 1s: 6s, the next queſtion is, what inconvenience would 
ariſe, that ought to bar. The plaintiffs do not demand the inte- 
reſt already diſtributed through their default. If the accounts 
of the perſonal eſtate could not be now obtained, and it was im- 
poſſible to know, to what the plaintiffs were entitled, that is a 
ſufficient reaſon for ſaying, they ſhould not have it, and rob the 
charity,” becauſe they could not tell what belonged to them and 
what to the charity. But that is unfortunately not the caſe. 
Then the only inconvenience will be, that the charicy will now 
ceaſe to have the benefit of ſo much. That is certainly to be la- 
mented: but it will not involve any perſon in difficulties to be 
attributed to the neglect of the plainriffs. Therefore defiring to 
be underſtood by no means to give any countenance to theſe ſtale 
demands, any more than I did 1 in Herey v. Din woody, or Lord 
1 | 7 RY Camden 
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come for the whole; and ſhe had apparently upon the will an op. 


then ſhe cannot ſet up any demand. If that is not fo, I ſhould 


difficulty and inconvenienee, that I cannot decree in her favour, 
But I confeſs, I am of opinion, that if the caſe was recent, it would 
be very difficult for the widow to have made any claim to any 
part of the perſonal eſtate, except what he choſe to give ber. It is 


could originally have made the claim: but I think ſhe could not. 


difficulty attending ſtale demands more; for the would clearly 


upon what ground to take it, what is the value of the eſtate, and 


barred her, It is true, he meant not to die inteſtate: but con- 
trary to his intention he dies inteſtate as to that part; and if he 


part of the perſonal eſtate of the teſtator, as exiſted upon real ſe- 


Caſes in Chancery; 
Camden in Smith v. Cay, r Lord Thurlow i in Ted Delorain x 


Broten, but upon the circumſtances, that there is nothing indu. 


cing great public or private inconyenience, that the account, are 
found, and that the truſtees are not called on to aceount for what 
has hes diſburſed, Iam 1 to decide in favour 1 


2 


Then as to the te 8 ** 83 can . 755 danger * 


have been entitled to one half of this perſonal eſtate; and they now 


tion given to her, whether ſhe would take the proviſion for her or 
not. LI have conſidered, whether it is poſſible to relieve her againſt 
a caſe, I admit, of extreme hardſhip, The teſtator ſuppoſed ſhe 
had a right to dower and to thirds out of his perſonal eſtate. The 
fact is, it was in bis power, though he did not know it, to bar her 
of any part of his perſonal eſtate. If it had been diſcoyered at the 
time of .making the will, I doubt, whether ſhe would have had 
an option; and the queſtion is, whether the will upon the face of 
it does not operate to this extent, that ſhe, ſhould have no part of 
the perſonal eſtate except what he thought fit to give her; and 


have great doubt; for if ſhe could then have made her election, 
why is ſhe not to have the benefit of her ignorance as well as they? 
Bur if in fairneſs ſhe would he entitled to an election, how can that 
poſlibly be made? Who can make it? It is impoſſible to ſay 


how much has been taken out of it. Therefore even ſuppoſing 
ſhe might have elected, there is at this diſtance of time ſo much 


fair to infer, that if he had known, his power, he would have 


thought he had diſpoſed of it, the next of kin, unleſs it is given to 
ſomebody elſe, will take it. It is hard upon the widow, if ſhe 


1 muſt therefore declare, that the plaintiffs are entitled to ſuch 


curities at the time of bis death, with intereſt from the time of 
| | - Hog 


Luan in Chantery. 
the billz upleſs, an iſſue is deſired; which I belieye- they 
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'H E dee of this petition was to . an r under 


' the fatute 4 Geo. 2. C. 10. upon a perſon, whom the Maſter 
cool to he a mere truſtee of a ſatisfied mortgage and. A luna 
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There 3 is nothing in the Ad to confine 3 it to e faand lu- 
natics. In Ex parte Marchioneſs of Annandale, Amb. 80. Lord 


Hardwicke ſtates the queſtion. The fatute 4,5 Geo. g. c. zo. againſt 


the marriages of lunatics ſeems to adopt the diſtindion, being | 
exprefaly confined to lunatics found fo by inquiſition. In Co. 

Lit. 247 f. che term non compos is confidered as much more 

general than © lunatic” or * idiot,” and applicable to a depriva- 


tion of reaſon from illneſe or drinking. 


Lord CHANncELLOR. 


There would be not much harm, if I was impowered upon pe- 


tition to order any perſon, a mere truſtee or a mere mortgagee, to 
convey the legal eſtate: but I apprehend I have no ſuch authority: 
it can only be by a bill filed. This perſon is ill and diſordered 
| Upon the evidence given in the Maſter's office: but there is no 
reaſon to denominate him a lunatic. He is exactly in the ſitua- 
tion ot all other perſons in point of law. The difficulty 1 feel is, 
that I am taking upon the affidavit of a phyſician the cogniſance 
of the ſtate of this man's mind and his legal capacity ; which in 
courts of juſtice is to be eſtabliſhed by an inqueſt. The words of 
the flatute will apply to the caſes ts Prot ts ; there may be caſes 


where 


convey under 


the ſtatute 4 


Geo. 2. c 10. 
unleſs a com- 
miſſion of lu- 
nacy has iſ- 
ſaed. 
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out a commiſſion. That is an inconvenience: but 1 do not fee 


| ; Mr, Dickens, the Regiſter, mentioned a petition ex parte Peacock 


before Lord Thurlew. | | 
. FMT K 
I was in chat petition. Lord Thurlow! firſt, made the order 
then ſuſpended it, and at laſt; diſmiſſed the petition. He 
l doubted the caſe of Otto Lewis (a); hut thought it diſtinguiſhable, 
i for he had been found a lunatic by a competent juriſdiction in 
in the country, in which he was; Lord Thur lots thought, that might 
; be a ſufficient ground to conſider him a lunatic ; the country, 
which is alone the judge, having found him fo, — 
A perſon Lord CAN Ion. adiſto/n AL 69087 


found a luna. .. | 28 ani oF "96 i | E | 
That diſtinction I think a very found one; for the perſonal ca- 
pacity in general is regulated by the law of che country. 


| tic by a Com- 
petent juriſ- 
diction 
abroad may 

be conſidered 
a lunatic 
here. 


Caſes in Chantery. 

where the lunatic is in ſuch a ſituation, that it is phyſically . 
poſſible to obtain the execution from him: in chat caſe * 
by the committee alone 1s ſufficient. Applications have been 
made for that; and for that reaſon it was neceſſary for the j,,, 
to put it disjundtively. Except in that caſe all theſe acts are das 
by the committee and the lunatic. This may be done by taking 


the remedy for the inconvenience without aſſuming an 
rather beyond bounds, | 


authority 


I The petition was diſmiſſed. 
(a) i 298. cited in Amble? 80. | 
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5 Millar 3 his will gave Sk Gama of 3 to 
truſtees. upon truſt to place Charles Millar Standen and 


« Charles Standen now reſiding with a company of players, ap- 
prentices, as the truſtees ſhould think fir. The teſtator then di- 


the ſale and che reſidue of his perſonal eſtate in truſt for his wife 
for life ; and after her deceaſe as to one moiety for ſuch perſon 


two of more witneſſes "appoint, and for want of appointment, 
for “ all the legitimate children of Charles Standen living at his 
+ deceale, ſhare and ſhare alike;” and if but one, then for that one; 

* and if it ſhould happen, that there ſhould be no legitimate 
« child of Charles Standen living at his deceaſe, 
Seward, one of the truſtees, his executors and adminiſtrators. 
The teſtator 
* Standen and Caroline Elizabeth Standen, legitimate ſon and daugh- 
ter of Gharles Standen, equally. between them, ſhare and ſhare 


alike ; with ſuryivorſhip between them in caſe of the death of 


either before the age of a1 or marriage; and if it ſhould. happen, 
that both of them ſhould die before the age of 21 or marriage 


then he gave it. in truſt for & ſuch of the legitimate children of 
* Charles Standen as ſhould be living at the deceaſe of the ſur. 
vivor of thoſe two, ſhare and ſhare alike; if but one, for that one; 
and if there ſhould be no ſuch child living at the deceaſe of che 
ſurvivor or all ſhould die before the age of 21 or marriage, then 
for William Setnaru, his executors and adminiſtrators; and he 
es e with 8 80 to be 1 executors. | 


other utenſils, winds ſhe mould be poſſeſſed of intereſted in or entitled to at her Mae: 
executed by the reſid uary 


the teſtatrix bad no other real eſtate, rejected. 


Vol. IL 71 


« Caroline Elizabeth Standen, legitimate ſon and daughter of 
rected his real eſtate to be ſold; and gave the money ariſing from 


or perſons as the ſhould by any deed or writing or by will with 


then for Milliam 


gave the other moiety in truſt for . Charles Millar 


4 


ſcription of a 


legatee will 
not defeat a 
legacy given 
to him by 
name. 
Deviſe of 
real to 
be fold and 
the produce 
with the per- 
ſonal to teſ- 
tator's wife 
for life with 
power to ap- 
pont a 
moiety by 
deed or will 
with 2 or 
more wit- 
neſſes: the 
eſtate was not 
ſold: the wife, 
having no 
other real 


eſtate, by 


will with 3 
witneſſes 
. ſpeciſic 
egacies, 
ſome deſcri- 
ded to have 
been her buf. 


? band's, and 


all the reit 
reſidue and 
remainder of 
her eſtate and 
effects of 
what nature 
or kind ſo- 
ever, and 
whether real 
or perſonal, 
and all her 
late, china, 


linen, and 


the power is 


clauſe.—Evidence of converſations with the * who drew the Will, to ſhew- 


The 


bee 


$558 DEN. 


| I kind ſoever and Whether real or - petſonal and all my Plate, 


1 charges of pröving my will anti ſpeciſſe legacies 1 give to my 


: 1 v e fi e, BY 


8 no other real eſtate than that directed by her huſpand'o will to be 


Si acc wits dito a beriet fer ths defetiint Clerk, dune. 


will of Mrs: Millur ab a good execution of her power of appoint. 


Standen under the truſt, for want of Ne that ie, | 


1 and the parties after cohabitation for fix. or ſeven years ſeparated 
25 under articles of agreement; and Anne Lexwis went by her maiden 

| name · In 1769 Charles Standen the father married Arne Gooch ; 

| who lived with him as hig wife till her death. Charles Millar 


| ſecond marr lage, were the Plaintib. e 


wWik directed; and the verdiet wie in His füvöür. Lord Thurlw 


err 
S . of 1 4 * 


\The real eſtate was not ſold. ' The teſtator's widow received 
the rents and profits and the produce of the perſonal eſtate for 
her life; and by her Will, after diſpbſing of fon fpecific article, 
and a gold watch and ſome jewels, which the deſcribed to have 
been her huſbafil's; ſhe'gave the reſidue tu: *All the ren reſi. 
due and remainder of my eſtate and effects of what nature ot 


« china, linen and other utenſils, which I ſhall be poſſeſſed of in. 
* tereſted in or entitled to at the time of ty deceaſe, ſubject to 
« and after payment of all my jult debts funeral expences and 


« Forthy friend Samuel Howard fot his own aſe and dene; 10 


This will was ated. by. three 8 "The caſas had 


ſold. Obarles Standen in 1753 married Aung Lewis. The de- 
fendant Charles Standen, the only iſtue of that marriage, was born 
in 1758. There was an objection to the validity of the marriage; 


Standen, C Caroline : Elizabeth 8 Standen, and * children by the 


Under 4 feferente G Klee Maſter, — WY he dekend- 
ant Was reported the only desteirtate ede Afterwurdds an iſſue 


beitig much did fed with che vertlict directed another trial; in 


N the equity reſerved the aocdides 0 Felt, herber 
the plaintiffs, Charles Millar Standen' and Curoline Elizabeth Standen 
were entitled to. the intereſts under the will of - Charles Millar 
given to them by name; but under the wrong deſeription of legi- 
timate children: ſecondly, whether the reliduaty clauſe in the 


ment under the will of her huſband: if not, thirdly, whether 
the plaintiffs were entitled to ſhare with the defendant Charles 


for all che — children of Charles Staniden. * 
\ 5 Euidence 


14 & | | FI 4 


ee General auf Mr» Hell for the fa Air 
It is uupofſible, chat an inaccurate deſcription of a egatee will 

deſtroy the at&t of a legacy given to him nomnatim. 'herefore 

Charlet Millar Stunden and Caroline Elizabeth Standen are entitled 
to the berlefit of the 2001. and the moiety, over which the widow 
bad no power of appointment. If the will of the widow is no 
execution of her power, they are alſo entitled to ſhares, of that 
moiery, over which her power extended; for it is impoſſible 
from the mere fact of the finding to infer, that the teſtator did 
not mean to compriſe under the terms legitimate children“ 
thoſe, wharn in 2 preceding and 4 ſubſequent paſſage he has ex- 
preſoly called ſo; and then, as he could not conſi der the other 
plaiotiffs, who are children of che ſamne parents, as illegitimate, 
they are entitled, though inaccurately deſcribed. ien 


| nn. 
e i eg 916 . 
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The counſel for the plaintiffs, and Mr. Lhyd, Mr. Graham and M J 


Onſlow for the defendant Charles Standen argued, that Gin 


A 4 43 


* 


Heath, 1 eſe 138. has no 
notice of the power and meant to 
ing in her life, Lord 
upon other grounds. 


Subſequent caſes have put it beyond 


words were held inſufficient; though the refiduary-clauſe'cquld 
have no operation, if it was not an execution of the power; and 
in Buckland v. Barton, 2 Hen. Black. 136. «a reſiduary clauſe al- 
moſt exactly ſuch as this was held not a good execution of a 
power 3, and one of che judges cited dir Eduard Glere's caſe 6 Co. 
© Solicitor General an be 
of Mr, Howard. | 0 £05197 | | 
A poder may berxxccuted witho 
| parte | :Gafavel,. 1 Alk. 539. The 


9 * | 
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* 


- Hardwickt ga we. it to the teſiduary legatee 


doubt. In dndrews v. Emmot, 2 Bro. C. C. 297, very extenſive 
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taken notice of: Ex 
will of chis teſtatrix had three 


witneſſes 


592. 
_ 1795- 


Sraup zer 


Vs 1 
STAYDEN. 


right. In Andrews v. Emmot the will upon the view of it could 


witneſſes merely on account of this eſtate; which might by agree. 
ment with the children be continued real eſtate, and in fact was 
fb at her death. The words interefied in or intitled to gre 0 
diſtinguiſh this from her abſolute perſonal property. She uſe, 
words equivalent to © wich I have power to diſpoſe of,” and 

do not apply to that, of which the had the abſolute diſpoſition. 
The third witneſs to a will of this deſcription is ſtrong to ſhew, 
the word, real” was not thrown. in of courſe. 1 n the caſes 
cited there are no words * what ir b to Perſonal 


wy 
" Reply. 


It muſt be admitted, hat he FI he wrdeg's " real” upon the 
authorities there could be no queſtion. People without any 
landed property have frequently three witneſſes. It is remark. 
able, that ſhe has not ſaĩd her huſband's real eſtate, nor deſcribed 
it by the firuation; and yet ſhe has deſcribed the watch and jewels 
as her huſband's.” An intereſt in property and a power of 222 
K. are perfectly * 


592 - TT , 
i Er) - E * 


A 


3 - 4, p *. ö * * ty : 
pry <P CCC 


Ads to Che Millar Stand:n and Caraline Elanbeth Handen the 
queſtion is not very great ; for a wrong deſcription certainly will 
not take away their legacies The argument is a ſtrong one, 
chat if he meant thoſe two as legitimate children, he muſt mean 
all ſubſequent children of the ſame marriage to be legitimate; 
and yet I do not know ho to bring chem in as —— ctul- 
e PU whawpry Halo 


A 


e er enn 
fo ab N un JJ 7 30 +4 6 HG i TY ty; 71 N 
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Lord Cuancerton./ 1 n 7 W 


r 


conſideration I am clearly of opinion, chat the 5 made 
by Mrs. Millar affects that intereſt given to her by the will of 
her huſband; and therefore no part of the eſtate belongs to the 
defendant Charles Stunden. I have looked into the two caſes cited 
againſt this conſtruction; and thoſe determinations are perfealy 


not give ta any perſon. an idea; that the teſtator had the leaſt re- 
ner lation 


- — 1 
> 
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1ation/'to , any) intereſt be took, limited as that intereſt mas, by 
he ſertlement upon his, marriage. By that ſettlement a ſum of 


40004. ſock was conveyed. to truſtees in truſt for the hu 


- 


. 
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pay $004. to her for her own uſe and the intereſt of the reſidue 
to her for life; and after the deceaſe of both tg difribute fuch 
reſidue among. the children of the marriage; and if there ſhould 
be no child, to transfer the ſame as the huſband ſhould by deed 
or will appoint. | Three months after the marriage the huſband 
made his will; and at that time it was nat natural to ſuppoſe, his 
object was ta diſpoſe of that intereſt; for he had no diſpoſable 
intereſt in the property; he had a mere contingency in default of 
iſſue, that would give him a right ta appoint. The will was a 
plain will giving after the death of his wife ſome legacies, and 
the reſidue in general terms to Emmot. He lived three years af- 
terwards ; and at his death there was no iſſue, The claim was 
ſet up to 2300 J. part of the 30007. as paſſing under that will; 
and it was ſet up ſolely apon this ground, (for there were no words 
at all relating to it) chat he had left ſuch legacies, as could not 
otherwiſe be paid than by taking in this fund. The argument 
was perfectly weak: Firſt, he was not to be in receipt of that ſum 
till after the death of his wife and in che event of there being no 
children; therefore it was not to be relied upon for payment of 
the legacies3 but independent of that the amount of the legacies 
could not he an indication of the ſtate of his perſonal property. 
An inquiry as to the amount of his property at the time of making 
the will was refuſed very properly both by Lord Kenyon and 
Lord Tharlow'; for it is too vague to calculate, that a man muſt 
be ſuppoſed to attach a eanting ent intereſt, not fairly to be deemed 
a. property merely; becauſe: his calculation as to what he might 
die poſſeſſed of had eventually failed. Then put that out of the 
caſe; it would be harſh enough as againſt a wife to ſuppoſe him 
to execute this power, where primd facie no intention to execute is 
indicated. The caſe in the Common Pleas is ſtill more diſtin. 
The money was not at all the property of the teſtatrix. It was to 
be paid not to her executor, but to ſuch perſon as ſhe ſhould ap- 


point, It was claimed by the ſame perſon, executor and reſidu- 


ary legatee. Nothing can go as part of the reſidue, that would 
not go to the executor; and clearly there the execuror was not 
entitled; it was made payable to her appointee purpoſely to 
exclude the executor. _ 
Vor. II. 7M 


How 


795: 


Sraxvex 


for life z and after his deceaſe, if his wife hould ſurvive him, to 


594 cas in — * 


1795 How does this caſe ſtand ? It is material to con ider, what the 
— zuterelt was, that ſhe took under her huſband's will, and what 
bn.” 12 ſhe has done. She was entitled for life to the income of all the 
STAWDEN- reſidue of his real and perſonal eſtate ; and a moiety was given 0 

her abſolute diſpoſal by any deed or writing or by her will atteſt. 

ed by two witneſſes. She was not limited as to objects; and a. 

to the mode it was as ample a latitude, as any one could have. 

It is a little hard to attempt to explain, that it was not her eſtate. 

How could ſhe have had it more than by the enjoyment during 

life and the power of diſpohng to whatever perſon and in what. 

1 ever manner the pleaſed with the ſmall addition of two witneſſes 
F By her will ſhe gives all her eſtate and effects. It is hard to lay, 
: that uſing that expreſſion ſhe meant to diſtinguiſh and not to in- 

clade this, which is as abſolutely hers as any other part of her 
property. But the perſon, who drew the will, goes on with aug- 
mentative phraſes © of what nature or kind ſoever, and 9 
| real or perſonal: :” theſe words do not add much to the force of it: 

\ „ which I ſhall be poſſeſſed of intereſted in or entitled to.” It is 

admitted there would be no doubt, if ſhe had ſaid, of which 1 

have power to diſpoſe.” Thoſe laſt words would not add much 

after what ſhe ſaid before. But take it according to the ſtrict 

technical rule in Sir Edward Clere's caſe, that a general diſpoſition 

will not diſpoſe of what the party has only a power to diſpoſe 

of; unleſs it is neceſſary to ſatisfy. the words of the- diſpoſition. 

Mrs. Millar had no other real eſtate. I am bound to ſatisfy all 

theſe words upon the technical rule. I can ſatisfy them no other 
way. I cannot avoid ſuppoſing what every one muſt be con- 
vinced ſhe meant, that ſhe made no difference between what ſhe 
had from her huſband and her other property. Therefore there 

is no difficulty as to this moiety; and the other belongs to n 

Millar Standen and . Elizabetls Buna W 
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WWI LIAMS v. OWENS. 


Decenber 3d, 1794. June 27th, 1795. 


x Y 


65 rr 70 VES, being ſeiſed in fee of real eſtates 
in the counties of Caernar von and Merioneth, by articles da- 
ted December 3d, 1774. in conſideration of an intended marriage 
with Margaret Fones covenanted to convey all his real eſtates 
therein particularly deſcribed to truſtees to the uſe of himſelf for 
life; remainder in truſt to ſecure an annuity of 1007. to his in- 
tended wife for life in ſatisfaction of dower ; remainder to truſ- 
tees for a term of years to raiſe portions for younger children ; 
remainder-to the firſt and other ſons of the marriage in tail; 
remainder to the daughters in the ſame manner; remainder to 
his own right heirs. | 


# 


The matriagetook place, oo 


Upon the 11th November 1775 Griffith Jones by his will charged 
all. his ceal eſtates in the counties of Caernarvon and Merioneth and 
elſewhere in #ales with his debts; and after payment thereof 
he deviſed his ſaid real eſtates upon condition that he, ſhould 
have no iſſue to his wife for life; and after his ſaid wife's death 
and in caſe. he ſhould have no iſſue by ber, he deviſed his ſaid 
real eſtates to his ſecond ſiſter Grace Jones for life, charged with 
two annuities of a0 l. each to each of his liſters, Sarab Marſh, then 
wife of Richard Edwards, and Arabella Jonet, for their lives re- 
ſpectively; and after the deceaſe of Grace Jones he deviſed his 
laid real eſtates to his youngeſt ſiſter Arabella Jones for life, ſub- 

ject to the Aid annuities and alſo to another annuity of 20. to 
the ſaid Sarab Mayſb for life; and after the deceaſe of the ſaid 
| Arabella Jones he deviſed the ſaid premiſes to truſtees to preſerve 
contingent remainders; remainder to the firſt and other ſans of 
the body of the ſaid Sarah Mar/h in tail; remainder to her pol 
and other daughters in tail; with divers der over. 
teſtator alſo charged all his ſaid real eftates with one 7h 5 
nuity of 10 1. to Morgan Griffith for his life; and he gave all his 
perſonal eſtate after payment of his debts wid funeral expences to 
his wife; and appointed her ſole executrix. 


2 The teſtator died without having had any iſſue. 


By 


By marriage 
articles the 
huſband co- 
venanted to 
convey to 
the uſe of 
himſelf for 
life; remain- 
der in truſt 
to ſecure an 
annuity to 
his wife for 
life in bar of 
dower ; re- 
mainder to 
truſtees for 
years to raiſe 
portions ; re- 
mainder to 
the ſons and 
daughters 
ſucceſlively 
in tail; re- 
enger to 
his own right 
heirs: after= 
wards he de- 
viſed upon 
condition 
that he 
ſhould leave 
no iſſue; and 
and after the 
will he in 
purſuance of 
the articles 
conveyed to 
trultees and 
their heirs to 
the uſes and 
truſts of the 
articles: the 
will is not 


revoked. 
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1795. By indentures of leaſe and releaſe dated June 24th and 2 5h 
WL, 1776 it was witneſſed, that Griffith Jones in purſuance of the aig 
» pow 1 articles and in confideration of thie ſaid marriage and for other 
* conſiderations therein mentioned granted bargained ſold aliened 
and confirmed to truſtees and their heirs all his ſaid real eſtate; 
to hold to certain uſes and truſts ; which were . the ſame 
as thoſe expreſſed in the articles. 


After the death of Margaret cones the bill was filed by credi. 
tors by bond and ſimple contract againſt the executor of Mar. 
garet Jones, the teſtator s three ſiſters, Jaac Fones Marſh, firſt 
Jet in tail under the will, and Morgan Griffith. The teſtator, 
ſiſters contended, that the will was revoked by the ſubſequent 
ſettlement ; and therefore the real eſtate deſcended to them as 
co0-heirelles at * not ſubject to the debts by ſimple con. 
= RG | 


Mr. Graham and Mr. Richards for the plaintiffs (a). 


Mr. Romilly for the defendants. 
be claſs of caſes coming neareſt to this is, where a man having 
an equitable eſtate deviſes, and afterwards takes the legal eſtate, 
That has been Held no revocation : but that is not this caſe, 
This deviſor at the execution of the will had in him the whole 
legal fee at law, ſubject undoubtedly to be compelled in this 
court to ſettle according to the articles. Lutwich v. Mitton, 1 Roll. 
Ab. 614, where a fine levied in performance of a covenant pre- 
vious to the will was held a revocation, proves the diſtinction. 
In Brydges v. The Dutcheſs of Chandos, ante 417. the Lord Cban- 
cellor held, that what is z revocation at law is a revocation 
in equity. If this 3 revocation, in will be a new 
decifion. 


Reply. 

In that caſe the whole labour for the heir was to . "EN the 
ſettlement eſſentially differed from the articles; and the Lord 
Chancellor takes great pains to point out the Variations; and muſt 
therefore have conceived, that without that difference there would 

(a) This point baving been: tay Wie Pg The Duchy; of Chan, ante 417, 
the general arguments are omitted. 
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cuts in Chancery. 
have been n revocation. The N is, that aries in con- hy: 
ſideration of marriage are confidered in equity to all intents bind- 5 
ing; and che court, even where a ſettlement is made, will _ v. 
permit che parties to deviate in the leaſt from the articles. Owevs. 
Selwyn u. Selwyn, 2 Hur. 1131. even a court of law 2 ä 
that a recovery ſhould relate to the covenant to ſuffer it. The . 


diſtinaion preſſed for the defendants is merely verbal, The 
deviſor had no other eſtate in equity than that under the ar- 
ticles ; therefore he did not alter his ſituation in equity, but in 
law only, by making himſelf that truſtee, that he was in equi - 
ty before. He plainly had no intention to revoke, Courts of 
equity do not look to the execution of formal inſtruments ; but 

' confider the act as completely done the inſtant the parties are 
bound to do it. It would be ſtrange to conſider the will revoked by 
an act, which a Court of Equity would have compelled the deviſor | 
to do, aud conſiders as done. The caſe in Rall's Abridgment is 


an odd caſe, and ſeems in oppoſition to later authorities: but i it 
does not apply to * 


K Maſer of the en. ea 


After what has been fad 1 mould e e erde 


Brydges v. The Dutcheſs of Chandot a little more. That certainly 
was determined upon the very material ground of the difference 
between the ſettlement and the articles : but fomething was ſaid 
by the Lord Chancellor, which I believe was not meant in as large 
a ſenſe; as it has been taken for the defendants. I took it, that 
this vety caſe had been decided. © It is ſuppoſed, the identical 
caſe Has not been decided: but it is very difficult to prove, that 
ite principles have not. The principle is, that if a man has ex- 
ay the fame intereſt either at law or in equity, the ſame domi- 
mon and power of conveyance, as he had at the time of making 

_ "the wil, without regard to the circumſtance, whether the eſtate 
at that time was legal or in equity, the will is not diſturbed, I 

have very kiftle doubt upon this cafe. Brydges v. The Dutchtſc 


of Chandos was conſidered a caſe of doubt : but I am very wal | 
ſatioßed wich the detiicn. I 
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Avbband to the performance of them, he in equity ceaſed to be 
tenant in fee; and became tenant for life with the ultimate 
remainder to himſelf in fee; and had no other diſpoſable eſtate 
at the execution of the will. In deviſing upon condition that he 
left no iſſue, he evidently alludes to the articles he had executed ; 
which put it out of his power, in caſe he ſhould leave iſſue. It 
is material to conſider what the will paſſed. In equity nothin 


paſſed bur the reverſion in fee upon the eſtates created by the ar- 


ticles ; and upon that only could the deviſee make claim. The 


[clement has been very much compared with the articles; and 
it is nothing but a mere legal execution of them; nothing more 
than giving the legal eſtate in lieu of the equitable — of which 
he was ſeiſed at the time of making the will. The queſtion is, 


whether that 1 is a revocation. g 


1 


| When this was argued, I did imagine, chat in Srincipt and in 
precedent it had been decided ; and it was not from any doubt 
that I took time to conſider: but a caſe had been a ſhort time be- 
fore agitated, which was much argued; and a judgment was vety 
elaborately and ably given by the Lord Chancellor, in which it 
was ſuppoſed, his Lordſhip laid down ſome principles, that went 
to ſay, nothing would be a revocation at law, that would not 
be ſo in equity; and. alſo Cave v. Holford was mentioned, in 
which 1 it was ſaid a fimilar queſtion would-ariſe before the Lord 
Chancellor ; : therefore being defirous of ſeeing the event of that 
and of conſidering the authority of the former caſe, I ordered this 
caſe to ſtand over. I have looked very carefully into that caſe; 
and I find nothing like ſuch a dium: What is there laid down 


The rules as agree with; that with regard to all the doctrine of revocation, 

as applied to legal eſtates in courts of law, courts of equity will 
apply the ſame doctrine in equity. The Lord Chancellor ſtates 
many caſes, which at law are revocations, but not in equity; for 


inſtance, a mortgage in fee; which is without doubt a revocation 
at law, but not of the intereſt, over which the mortgagor has a 
diſpoſing power. The Chancellor fays, the ſame rules, which 


courts of law apply, he will apply to the ſame caſes as to equi- 


4 


table eſtates. Where tenant in tail with reverſion to himſelf in 
fee deviſes, and afterwards pan a e courts of law En 
ear | | 215 he 


Cafes in Chancery. 


completely alters the eſtate the deviſor had: by the recovery he 
' acquires.an abſolute eſtate in fee: the deviſee claims a very dif- 

ferent eſtate from that, which ſubſiſted at the time of the deviſe; 
and it may be fairly concluded, he has no right to call for a con- 
veyance of that perfectly different and larger eſtate. Suppoſe it 
was an equitable inſtead of a legal eſtate; that an equitable tenant 
in tail ſuffered an equitable recovery: that is in this court con- 
ſidered to all intents the ſame as the legal eſtate. That is exactly 
what the Lord Chancellor lays down. Cave v. Holford, 1 under- 
ſtand, is perfectly different from this caſe; for there, | underitand, 
the ſettlement does not purſue the articles; and all the inſtruments, 
the articles, will, and ſettlement, were before the marriage ; there- 
fore he was under no equitable obligation to execute the articles- 


held it a revocation ; and I think ere 3 
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with rever- 
fion in fee is 
a revocation 
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This caſe is different in this reſpeR, that upon the marriage the 


teſtator became completely entitled to theſe eſtates according to 
the articles and the imple queſtion is, whether a man having an 
equitable eſtate, deviſing it, and taking to himſelf afterwards no- 
thing more than the legal intereſt in that, in which he before 
had the equitable, has by that fimple ad, going no farther, not 
modifying it, nor paſſing to the deviſee any thing more than what 
was before given, revoked his will. I did think, that had 


been decided both in principle and in precedent : but I am not 


ſure, one of the counſel was not right in ſaying, it had not been 
exactly decided; But caſes ſeem to have been taken for granted 
at leaſt, Which completely prove it. It was ſtated by Lord 
Hardwicke in Parſons v. Freeman (a), and repeated by him in 
Sparrow v. Hardcaſlle (5), in which this queſtion as to the effect 


a ſubſequent deed would have upon a will was much diſcuſſed, 


that taking the legal eſtate after a deviſe of the equitable intereſt 


was no revocation; and it is admitted by Lord Loughborough in 


.Br Jages v. {he Dutcheſs of Chandos. Lord Hardwicke not only ad- 
mits, but ſeems to conhider it as decided and ated upon: if ſo, 
the caſe is determined ; for this is nothing more than taking the 
legal eſtate exacily in the ſame manner as he was before ſeiſed of 
the equity. In Parſons v. Freeman, which I have looked into 
very attentively, Lord Hardwicke eſtabliſhes . this principle; 
that wherever the eſtate is modified in a manner different 
from. that, 1 in which it ſtood at the time of making the will, 
there f is a revocation ; . bur wherever the teſtator remains with 


Where A de- | 
Viſ-d eftarte is 
differenily 
modihed, . 
there is a re- 
vocation : 


| otherwiſe, where the teſtator. ies with = ſame eſtate and intereſt and ſubject to the ſame means of diſa 
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mpeg, the fine eſtate and) imereſt; 1 diſpoſable of dy the 
eber, ſame means, without any (freſh modification, there is no fe. 
5 8 vocation; and the teſtator will be taken to have paſſed to 
the deviſee the fame intereſt he acquired; though the one 
RY may be legal, the other equitable. There is another reſtriction 
9 of the rule: where the conveyance is for à mere particulat 
ment of debts purpoſe, as the payment of debts, and goes no farther, it ig 
= „ no revocation, provided the teſtator remains ſeiſed of che ſame 
. eſtate, modified in the ſame manner, and diſpoſable of by the 
ſame means; and Lord Hordwicke maſt have thought fo; for 
when he comments upon Parſons v. Freeman, his great object is 
to prove, that there was a new modification of the eftate and a 
new agreement. I do not want the latter. A new modification 
1s, I think; enough. There was no occaſion for Lord Hardwick: 
to endeavour to ſhew, that the acts of Mr. and Mrs. Freeman 
amounted to a new agreement and a new modification, if he waz 
of opinion; that a fimple execution of the articles would have been 
ſufficient. In Ants report he is repreſented to ſay, that if a 
perſon ſeiſed in fee deviſes an eſtate in fee to J. S. and by a con- 
veyance takes back an eſtate from J. S. in fee, that is a revoca- 
tion. There muſt: be ſome miſtake in that, His opinion is, 
that the mode is nothing, the queſtion 18, are the ufes the ſame 
as before? If not, as if a power of appointment is given to the 
deviſor, and for want of appointment, to him and his heirs, there 
is a new modification; and the eſtate is diſpoſable in a different 
manner. Bat it is ſaid to have been determined at law, that a 
feoffment in fee to the uſe of the feoffor himſelf is a revocation : 
upon this ground, I apprehend, that it can operate to no purpoſe 
but to acquire ſome new eſtate. '' But, as I take it, if a man had 
levied a fine, and done no more, after his will, that fine without 
a deed declaring uſes would not be & revocation. Luther v. Kidby 
(a), followed by: Tickner v. Tickner (Y) exactly deſcribe the differ- 
ence between the ſame eſtate taken back and one taken back un- 
der different modifications and reſtrictions. In both thoſe caſes 
Lord Chief Juſtice Lee concurred. He was a puiſhe judge, 
Fine for the When the former. was decided. In Lurber v. Kidby the Court of 
—— law thought, the fine levied for the mere purpoſe of partition was 
is no revoca- 0 revocation even at law. In Tickner V. Tickner a caſe was re. 


tion even at 


7 ſerved for the opinion of Chief Jultice Lee. At that time it Was 
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(a) 3 P. Will, 170. 1. It was fared by the Maſter of the Rolls from n note. 
(3) Cited in the reports of Parſons v. Freeman. This alſo was ſtated from _y 
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cauſe, - Thoſe;caſes. reſemble each other in ſome reſpects, but are 
upon the very point, on which all theſe- caſes turn ;. 
chat 8 act modified or altered in any degree the eſtate. 
che teſtaton had at the time of making the will. The caſe, of 
Kenyon v. Sutton, in which I was obliged very much to-canyaſs this 


doctrine, coincides with my preſent opinion. It came before 


Mr. Juſtice Barringior and me upon the Welch circuit in 1776; 
and 1 acquieſeed in it with great reluctance. It was, almoſt 
exactly the ſame as Nalner v. Tickner. The teſtator ſeiſed in fee 
by his will made proviſions for his natural children and for pay- 


ment of his debts. After that he made a conveyance in truſt for 


payment of debts in a ſchedute; and inſtead of declaring the uſes 
to himſelf im fes after payment of the debts, he did exactly what 
was done in Tickner v. Tickner, declaring, that the truſtees ſhould 
convey to ſuch uſes and purpoſes, as he by deed or will ſhould ap- 
point; and for default of appointment to himſelf in fee. I was 
obliged to hold ĩt a revocation. He had not the ſame eſtate. It 
was diſpoſable in a different manner, and was under different mo- 
difications from n of the eſtate he had deviſed. 5 | 


„ only remains to apply what the Lord Chancellor hid FE 
in Brydget y. The Dutcheſs of Chandos to this caſe. When it Was 
ſaid, he had laid it down, that nothing would be a. TeVOCa- 
tion at Jaw, that would not be a revocation in equity; I was ſtart- 
led, and was ſure, it could not be. Take it the other way: if 
a man articles for the ſale of an eſtaze, that he has deviſed; that 
is without doubt a revocation in equity: but it is no revocation 
at law; for a court of law cannot look at the articles. The true 
queſtion 3 is, what eſtate the teſtator had in equity. Lord Laugh- 
borough adopts all theſe principles; and comments very fully and 
very ably upon che doctrine; and not impliedly but expreſsly 
founds himſelf upon the Armee between the ſettlement and 


uſual to make a caſe for the opinion of the Judge, who tried cho 
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the articles. The Duke of Chandos, when he made the ſettlement, : 


had no intention merely to execute the articles; but meant to 
conyey to purpoſes different from thoſe, to which he was bound 
by the articles; and therefore it was a different modification 
of the eſtate. The diſpoſition operated upon the whole fee; and 
therefore upon the principles both at law and in equity was a re- 
vocation. The Lord Chancellor takes great pains to ſhew, in what 
the 'difference conſiſts. All this would have been unneceſlary, 
if every act done and eſtate taken, ON in | conformity to the 
Vo. II. . 7% rods articles, 
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fully followed the articles in the caſe before him, there would 


Thurlow was called upon to act on this principle; and in which 
in giving his judgment, I think, he adopted the principles I have 


articles, was à revocation. M io ki petite not to. ſee, that the 


judgment was founded upon that only "and I take it to have 
been clearly the Chanzellor's opinion, chat if the "ſettlement had 


have been no revocation. There are two caſes, in which Lord 


mentioned both at law and in equity. The queſtion was only, 
whether the act was done for a particular purpoſe. In Dixon v. 
Giſborne, Nov. 26th, 1780, the teſtator conveyed to a creditor in 
truſt to ſteure to himſelf and all ocher creditors ſuch ſums as 
ſhould be due; and after payment, in truſt for the teſtator his 
heirs and aſſigus. It was faid to be Uifferent from a mortgage, be- 
tauſe x mortgagee takes only a chatte intereſt: but Lord 7 burlow 
held clearly that being for the mere purpoſe of paying debts it was 
no more a revocation than a mortgage in fee; and was therefore 
only a revocation pro tanto. In Stewart v. Trehbourne, July 19th, 
1783, the conveyance was in truſt to ſelf for payment of debts, 
and that the reſidue, that ſhould not be fold, ſhould be conveyed 
to Sir Simeon Stewart, the teſtator, his heirs and affigns; or if 
the whole ſhould be ſold, that the ſurplus money ſhould be paid 
to him. I cannot find the determination: but I conceive it was 
held to be only a revocation pro tanto. Watts v. Fullarton referred 
to in Donglar 691 is alſo very ſtrong. The teſtator himſelf com- 
pleted the purchaſe referred to in the codicil ; and took a convey- 
ance to truſtees in fee in truſt for himſelf and his heirs. The 
bill was filed by the younger children to have the truſts of the 
will and codici} executed as to the new purchaſed eſtate ; and the 
queſtion was, whether the conveyance to the truſtees ſubſequent 
to the will and codicil was not a revocation as to the new pur. 
chaſed land; for that is the meaning of the words “ pro tanto“ 
Lord Baſburſ decreed, that there was no revocation; relying 
on the general propoſition of Lord Hardwicke i in Parſons v. Free- 
man, that where a man has an equitable intereſt in fee in an eſtate, 
and deviſes it, and afterwards makes-a conveyance of the legal 
eſtate to the ſame uſes, it is no revocation. I feel the diſtinction, 
that has been made. In this caſe certainly after the articles the | 
deviſor remained owner of the fee; and at law it operated upon 
the legal eſlate: but the queſtion is what paſſed in equity? 1s 
there a doubt, that the deviſee would have been a truſtee for the 
uſes of the articles? Being ſeiſed in fee the deviſor by the articles 
reduces himſelf ro a remainder man in fee in equity. He devi- 
* \ | 124 oh 


ſes the legal "ſtates. but 5217 under a truſt for the purpoſes of 
thoſe articles ; and though the deviſee would take the whole le- 
gal eſtate, as to all the diſpoſitions except the remainder i in fee he 
would be a truſtee for the articles. Deviſing that remainder i in 
ſee with regard to the articles, the queſtion is, whether in that cafe 
a court of equity does not conſider him as owner of the equitable 
remainder 1 in fee. If he had had a truſt in fee, and had deviſed 
it, and taken a conveyance to himſelf in fee, that is admitted to 
de no revocation. I feel the diſtinction from his having the legal 
eſtate; bur from the view I have of this cafe, it makes no diffe- 
rence... My principle 1 is this ;, equitable eſtates in this court are 
conſidered to all intents and purpoſes as legal eſtates. If a man 
has an equitable intereſt, he is ſuppoſed to act upon it, and this 
court will act upon it, exactly as if it was a legal intereſt. Upon 
the whole, concurring. with the Lord Chancellor perfectly, that 
every difpoſition of equitable eſtate is to be conſidered as much 
2 revocation as the fame di ſpoſition of a legal eſtate would be, and 
applying thoſe principles, I conſider, that the deviſor deviſed no- 
thing but the reverſion in fee, that his acquiring the legal intereſt 
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makes no difference; and that the perſon, to whom the eſtate 
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2 3 
(a) A convey ance of a deviſed eſtate meſ be a revocation, as far as that conveyance 


tends ; therefore a conveyance of the whole fee, paſſing the uſe as well as the poſſeſſion, 4 


nas conveyed, i is a s a truſtee for the purpoſes of the will („. e 
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is at law a total revocation. This rule bas been extended to caſes, where the deviſor NES» £27 


back the old uſe unaltered, or part of it, expreſsly or as a reſulting uſe; as where being 
ſeiſed in fee he conveys to the uſe of himſelf and his beirs, or without conſideration and 
without a declaration of uſes as to the whole or pat. One exception has occurred, where 
eren Courts of Law, regarding the ſpecial purpoſealumply to make pargition, reſtoring to the 
deviſor preciſely the ſame quantity of intereſt iv a part of the eſtate divided, that he before 
had in a part of the eſtate undivided, the purpoſe requiring the ati, and ſufficiently account- 
ing for it manifeltly to exclude any ſuppoſition of intention to vary the diſpoſition directed 
by the will, with regard to the eſtate the deviſor then had, to take place after his death, 
have held, that the intereſt taken back ſhall} be ſubject to the future diſpoſition made by 
the deviſe, to which the evident purpoſe of the A tranſaction bad no ſort of re. 


_ ference. 


"When the mode of conveyance by way of ufe and truſt came to be generally adopted, it 
was neceffary in Tome caſes, where though the conveyance paſſing the whole fee created at 
law a total revocation; the purpoſe of that conveyance did not abſorb the whole beneficial 
intereſt, that "equity ſhould interpoſe to prevent the mere form of the conveyance from 
carrying the effe& beyond the intention; and upon a ſtrict inveſtigation it will be found, 
that Equity has not only refuſed it's aid againſt the operation of the rule of law upon legal 
estates, but has adopted and applied it to truſts; and in relieving againſt the effect of the 
legal revocation as to certain intereſts, in their nature purely equitable, has adhered preciſe. 
ly to the legal principle. The cafes, that have been ſuppoſed proper objects of equitable 
relief are of ſour ſorts : "rſt, where the purpoſe does not appear; as in Darley v. Darley, 3 
1 W eee deviſor takes back the old uſe unaltered: 2dly, where chere id a 
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ſpecial purpoſẽ bci the deviſor's whole eftate, bat affecting it no farther:than Ly alterin 
the quality, without any intention to vary the quantity of his intereſt or his diſpofing power; 
Watts v. Fullarton, Williams v. Oxoens. 3dly. where a different difpoſition is made of the whole 
eſtate ; or the deviſor's intereſt is increaſed ʒ or his diſpoſing power is varied: Lord Lincoln's caſe 
Marwyood v. Turner, 3. F. il. 163. Pollen v. Huband, 1 Eg, Ca. Ab. 412. Tickner v. Tickner, 


N Parſons v. Freeman, Kenyon v. Sutton, Not v. Shirley, Rolls, 18 8th % we 1795: 4thly, where the deri. 


ſor's intereſt is'diminiſhed either by way of charge or by direct diſpoſition of a lpecific paru 
but he takes back preciſely the old uſe in the reſidue; as in the caſes of mortgages in fee and 
con vey ances in fee forpayment of debts, Sparrow v. Hardcafile, Brydges v. The Dutcheſs of Changer, 
and Cave v. Holford, Chanc. Feb. zoth and 23d, 1795. In caſes of the firſt claſs ſome Purpoſe 
18 preſumed ; which is at leaſt as likely to be inconſiſtent 4s confiſtent with the deviſe; there 


is no reaſon therefore for equity in-favour of a-deviſee to deprive the heir of an eſtate, which 


has by the clear legal eſfect of the conveyance actually deſcended to him. The ſecond claſ 
ſtands preciſely upon the ſame ground, as the caſe of a partition at law; the purpoſe is merely 


to alter the quality of the eſtate in the deviſor ; not to vary his diſpoſing power or the extent of 


| his intereſt ; and has no reference to the diſpoſition pre ſcribed by the will. As to the third, im 
Lord Liucola's caſe the deviſee claimed againſt a manifeſt intention wholly to change the na- 
ture and diſpoſition of the property; an intention abſurd and ill founded, but not the off: pring. 
of fraud or any other ground of equitable relief. In Iarwood v. Turner the ace ſfion of intereſt 
in real eſtate acquired by the recovery could not paſsbythe prior deviſe; and if in Der v Diſi, 
3 Lev. 108; the de viſor had the remainder in ſee, that caſe would belong to this claſs, and would 


de liable to the ſame obſervation ; but as ſtated it was not properly a caſe of revocation, the. 


tenant in tail having no deviſable intereſt. In Nott v. Shirley George Shirley by his will charged | 


his real eſtate in aid of his perſonal with his debts.” Afterwards he conveyed to truſtees i 
truſt during bis life by way: of mortgage or otherwiſe to provide for his debts; and to ap- 
ply-the rents. and profits to certain purpoſes, and after his death to convey to ſuch · per- 


| ſons as he ſhould by deed or by his laſt will appoint +, and in. default of. appointment to him 


and his heirs. - Mr. Lloyd ahd Mr. Sutton for the plaintiffs, creditors by fimple contract, de 
clined to argue the point; and the will was declared revoked. In that caſe, Kenyon v. 
Sitton, Tickner v. Tichner and Pollen v. Huband, though the power of appointment taken by 
the deviſor was in effect very ſimilar to the power incident to an eftate im fee fimple, yet it 


was a different mode of diſpoſition ; and being future it could not properly apply to an ap- 
pointment already executed. In Parſons v. Freeman the participation of the deviſor's wits. 


in the power of appointment giving countenance to the ſuppoſition of a new agreement is 
an additional ſupport of the deciſion. With reſpect to the fourth claſs, perhaps, if at law the 


revocation had been confined to the ſpecific diſpoſition; . ſuch a principle would have better 


correſponded with the rule, that the intereſt given or reſulting to the deviſor is part of the 
old uſe, and would more frequently have coincided with the intention. The law however 
being ſettled, the reſult of the authorities upon this head is, that equity has relieved agaiuſt 
the effect of the legal revocation in cafes of mortgages and conveyances for payment of debts. 
only; and though in thoſe inſtances the purpoſe may be co extenſive with the whole value 


of the eſtate, and in the other caſes the new difpoſition is confined to a ſpecific part, yet the 
diſtinEtion does not appear unreaſonable; for in the former the conveyance expreſsly ap- 


propriates the whole eſtate to a ſpecial, limited, pprpoſe, ſo as to afford a fair, preſumption, 
that the ſpecial purpoſe is the only object; and the diſtin equitable intereſt ſtands unaf— 


fected: but the latter contain nothing to repel the inference, that a nem modification of the. 


whole eſtate is the object, and to lay a foundation for equitable aid againſt the heir. The 
caſe of Cave v. Holford has circumſlances of a very peculiar natore.. Sir Thomas Cave Bt. 
was ſeiſed in fee of the manors and eſtates of Swinford and South Kilworth, ſubject to a mort- 
gage for 14,5004, He was alſo ſeiſed in tail of the manor and eſtates of Stanford, &c. ſub. 
je& to two mortgages for 6000/7, and 5000 J. and to an annuity of 14004; to his mother 
Lady Sarah Cave for life. Upon the 13th of December 1790 à paper was ſigned by 1d. 

Harborough and Sir I. Cave, entitled heads of an agreement between them reſpecling the 


W . of Sir 7. Cave with Lady _ Aren. daughter of Ld. Harborough ;. by 
18 | | | | 0 Which. 


_. 


* — Chancery: 605 


1 n to.mike up Lady Bros fortane ang * =" 1705; 
Jown upon'thewarriage 20,0007. and ſecure-upon ſome adequate part of his real eſtate the N . lb 
remaining 1040004 "to be pack upon his deceale ; and Sir 7. Cave agreed to apply a fuf- WII IIA 
| * part of- the fortune received upon the marriage in diſcharging the mortgage for 0 e 
14,500 J upon the South Kilwortb and $winford eftates, and to ſettle the ſaid eltates ſo av to. 1 
ſecure to Lady Bury Sherrard a jointure of 1400. per annum for life, to commence from Sir 
7. Cave's deceaſe; and to ſecure to her out of bis Stanford eſtate an additional jointure of 
600 l. per annum to commence from-the death of the ſurvivor of Sir T. and Lady Sarab Cave. 
alſo to make a proviſion out of the S/anford eſtate for ſecuring portions to the younger chil. | 
dren; if only one, 15,0004; if two or more, 20,0001. in equal ſhares; and in caſe Lord Har- 
&» ough ſhould” pay down more than 19000 J. Sir T. Cave agreed to apply all the overplu, | 
towards diſcharging the incumbrance of 1 1,000 l. upon the Sanford eſtate ; and allo agreed 
that the remainder of the ſaid 30,0007. ſhould, whenever paid, be applied to the like purpoſe 
vir T. Cave fo agreed to ſettle his Sragford eſtate, ſubject to Lady Sarab Cavels jointure 
and the reverſionary jointure to Lady Eucy Sherrard and the portions to younger children as 
above mentioned, upon his eldeſt ſon and his beirs male in ſtrict ſettlement. Ia Hilary Term. 
1791 Sir T:'Cave ſuffered a recovery of the Stanford eſtate to the uſe of himſelf and his heirs . 
and by his will dated 13th Merch 1791 in caſe he ſhould happen to die without leaving any 
iſue of his body living at his deceaſe, he deviſed all his Srayford eſtate and alſo all bis Stin- 
ed and South Kiſworth eſtates and all other his real eſtates, ſabje nevertheleſs to ſuch join- 
ture or jointures, as he might hereafter make upon the woman he might happen to marry, to 
truſtees for 500 years; and ſubject thereto to his uncle the Reverend Charles Cave and bi 
iſſue male in ſtrict ſettlement, with ſeveral remainders over in favour of John Cave Brown aug 
bis family, taking the name and arms of Cave; remainder to his own right heirs; and the 
truſt of the term was-to raiſe 20,0007.: 10,0001. thereof to be divided among the aunts of the 
teſtator; and the remaining 10,000 J. to be placed in the ſtocks during the life of his ſiſter 
Mrs. Orwvay, in truſt to pay the intereſt. and dividends to her for life for her ſole uſe; and 
after her deceaſe to divide the-principal equally among her children then living; and in caſe 
of her death without leaving children, to pay the ſame to the perfons entitled ander the will 
to the real eſtate. By indentures of leaſe and releaſe 25th and 26th May 1791 reciting, that Sir 
T. Cave was feiſed of the Stanford eftate in fee, ſubject to'an'annuity or rent charge of 1400“. 
to Lady dura Cave for life and to two terms of 200 years and 1000 years for ſecuring the wo | 
mortgages for 6000.4. and 5000 l., and reciting. the intended marriage, and that Lady Lacy 
Sherrard was poffeſſed of 4500 J., and that Lord Harbirough had agreed upon the treaty of 
 theſaid marriage to add thereto on or before the ſaid marriage 14,500 J, and alſo to ſecure the 
payment of the two ſeveral ſums of 6000 J. and go00 J. within fix months next after bis de- 
ceaſe, to be applied as thereinafter mentioned, ſo as to make Lady Lucys portion 30,000 1.;- 
and that 'vpon the Taid.marriage treaty Sir 7. Cave did agree in conſideration of the ſaid por- 
tion to charge certain. freehold eſtates in: Swinford and South Kikvorth with an annuity of 
7400 L. td Lady Lacy for life, to commence after his death, and certain parts of his eſtates at 
Stanford with a farther annuity of 600 J. to her for life,. to commence after the death-of the 
furvivor of Sir N. Cave and Lady Sarah, and that he would; ſetile the Srayford eſtate to the 
ſeveral uſes therein after expreſſed, Sir T. Cave in confideration of the intended marriage and 
45004. paid by Lady Lucy Sherrard,.and of 14,5004. paid by Lord Harborough, and of 6000 /. 
and 50004. covenatited by Lord Harborough to be paid within fix months after his deceale,. 
conveyed the Stanford eſtate to truſtees to hold to them and their beirs, to the intent that | 
Lady Sarah Cave might receive her annuity of 1400 J. for life ; and, ſubject thereto and to : | 
the two terms of 200 years and 1000 years, to the uſe of Sir H Cave and his heirs till the 
marriage ; and after the marriage to the uſe of truſtees for 9g. years; and ſubject thereto to. 
the uſe of Sir N Cawe for life ; remainder to truſtees to preſerve contingent remainders; 
remainder as to part to the intent that Lady Lucy, in caſe ſhe ſhould ſurvive Sir I. Cazeand 
Lady Sarab; mould receive an annuity for life of 6007. per annum in bar of dower ; and as to- 
the premiſes charged wich the ſaid annuity to the uſe of truſtees for 500 Years, and as to all 
the other premiſes tothe uſe of truſtees for 1000 years; and, ſubject to thoſe terms, as to all 
the premiſes to the.uſe of the firſt and other . Cave and Lady Lacy Sherrard in 
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another argument was ordered. 
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tail male z remsiader te the uſe of Sir T. Core his heins.and-afligns for ever. The * 


the term of 99 years was to keep down the intereſt of dhe mortgages for 6000 J. and $000/ 
the term bf 00 years was to ſecure Lady Laey's annuity of 6007.; and that of 1000 * 
was to raiſe por tions for younger children ; if bot one, a5. O, if Ware, ao, O0 J. equally to. 
be divided. There was a proviſo enabling Sir 7. Cave-in the event of his ſurviving Lady 
Lucy to aſſign limit and appoint any part of the lands heggditaments and premiſes compriſed. 
in the term of 500-years to any woman or women he ſhould afterwards marry, by wy ef 
jointure, ſo as not to exceed the yearly:value of 5001. By other indentures of leaſe ang e. 


leaſe of the fame date, with ſimilar recitals as far as related to the eſtates of Sine ang 


South Kilworth, Sir T. Caus conveyed thoſe eſtates to truſtees to hold to them and their heir; 
to the uſe of himſelf till the marriage 3 and afterwards to the intent that Lady. Lucy, in caſe 
the ſhould ſurvive him; ſhould receive an anouity-of 140043. which together with the (4, 
other annuity of :6001, was to be in ber of dower; and as to all the premiſes charged with 
the faid annuity of 14009. to the uſe of truſtees for gov years for better ſecuring the (aid an. 
naity ; and ſabje& thereto to the ule of Sir F. Cave, his beirs and afligns. The marriage 
took place on the ad of Fane 1791. Lord Harhoroagh then paid down 20,000 J.; with 
which the mortgage for 14,500 J. was ſatisfied; and he ſoon afterward paid a farther ſum, 
which was applied towards diſcharging the Stanford eſtate. On the 15h of January 1192 

Sir T. Cave died without iſſue, leaving his fiſter Mrs. Oravay his heir at law. The title 

went to his uncle and deviſee, the Reverend Charles Cave, who filed ihe bill. The plaintiff 
went into evidence of the teſtator's converſations with Lady Cave and the attorney, who pre. 

pared all the inftruments, to ſhew the motives for making the will, and that the teſtator had 

no intention to revoke it ; and after che marriage referred to it as his will. The aitorvey 

alſo proved, that the heads of agreement ſigned by Sir T. Cave and Lord Harbor ough, were the 

baſis of the ſettlementy and that the inſtrations for the ſertlement were given, and the drafts 
were tead to the teſtator before the iaſtructions were given ſor preparing the will- 


The Lord Chancellar-was clearly of opinion; that the parol evidence being evidence of a 


republication, if any thing, could not be received ; that if the deed did not affect the will at 


hw, it was out of the queſtion ; if it did, he could not ſet it up again by parol evidence. 
His Lord/hip added, that he could make no decree in the cauſe;: he could not prevent the 
heir from proſecuting her legal right ; it was a mere legal queſtion, whether the eſtate paſſed 
or not: there was no equitable eſtate; for before marriage the intention was carried into 
execution by a complete ſettlement ; and it was quite indifferent, whether the articles were 
preſerved or not: as far as a particular partial purpoſe, they would be evidence, that ſuch. 


purpoſe was in his mind. 


By conſent the parties were ordered to proceed to a trial at the Bar of the Court of Com- 
mon Pleas. Upon the trial, the Court unanimouſly rejecting the parol evidence, a ſpecial 
verdict was found. That verdict was argued in Trinity Term, 22d of June 1795; and 
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945 R 4 r Wor Ebbzabeth Waller, the only ice of William and 
argaret "Walker, were entitled under a truſt in the marriage 
4 of their father to pay out of the rents and profits of cer- 
nin premiſes and hereditaments 400. per annum or convey two 
third parte of the premiſes to the children of the marriage, as te- 
nants in common. William Walker by his will gave 10091. in truſt 
to be paid for the marriage portion of Sarah; if ſhe ſhould marry 
with the approbation of the truſtees.” The teſtator alſo gave after 
the death or marriage of his widow all his. freehold. eſtates in 
moieties to the uſe of his daughters for life ; remainder to truſtees 
to preſerve contingent” remainders; remainder to their children 


heirs; anck all his leaſchold and the reſidue of his perſonal eſtate to 


reſt and produce to Sarah for life; and after her deceaſe in truſt for 
her children equally, their executors adminiſtrators and aſſigns; 
and as tothe other moiety in truft for Eliaubeib and her children. 
in the ſame manner; and in caſe either of them ſhould leave 
no children, in truſt for the other and her children in the ſame 
manner; remainder to the ſurvivor of his two daughters her exe 
eutors and adminiſtrators... A ene e 


In 771 Sarah Walker nic Wi fam Black. * by che 


truſtees I traſt as to one moiety to pay the rents and profits inte- 


Afignees of 
a bankrupt 
muſt make a. 
proviſion for 
his wife out 
of all h-r 
Pope et 
which can be 
obtained in 
equity only 3. 
and a ſettle- 
ment before 
marriage of 
part of her 
property to 
er ſeparate 
uſe does not. 


bar her. 


equally in tail, with crofs remainders; remainder to his own right 


fettlement previous to the marriage, to which the truſtees. of the 


10000. were parties, it was agreed, that in conſideration of the 
marriage and of 500 J. part of that ſum paid to. William Blaftock 
the remaining 5007. ſhould remain in the hands of the truſtees to 
be placed out npon ſecurities with the approbation of the huſband 
and wite upon truſt to-permit the intereſt to be received by the 


ceaſe upon traſt for and as the portions of the child or children; 
equally, if more than one. No notice was taken of the other pro- 
perty of Sarab Walker. The widow died in 1772; from which 


wife for e own ſole and ſeparate uſe, not ſubject to the debts i 
power control or engagements of her huſband; and after her de- 


time Wilkan Blaftick and Richard Eaton, who married Elizabeth 


Walker, received the rents dividends and intereſt of all the eſtates 
1 and 


The equity 


of a wife to 


88 x; 
 yerty claimed: ' a ——k— equine proper: NE 


Caſes in Chanterp. 
and property 8 the will and ſettlement of William Waller, 
amounting to the yearly value of goof. In 1794 William Blaftock 
was declared a bankrupt; and his aſſignees fed the bill, praying 
ty be declared entitled during the joint lives of the bankrupt and 
his wife to the income of a moiety of the teftator's freehold, leaſe. 
hold and perſona!, eſtate, and to ſuch. eſtate and interest, as the 
Bankrupt was entitled to in right of his wife as tenant by the 
| curteſy or otherwiſe under her father's ſettlement, and the in. 
come thereof ; and an account of the arrears, The bankrupt | 
and his wife by their anſwer ſtating, that they had had nine 
children, four of whom were living, claimed ſome further pro» 
viſion for the wife. FFA 


„me, 
. , 0 


Mr. Hall for the defendant: | frag 


This being truſt, property cannot *s is: except i in equity; 
and the aſſignees cannot have a better intereſt than the bankrupt. 
Gayer v. Wilkinſon, 1 Bro. C. C. 50 n. Pryor v Hill, 4 Bro. GC. 
139. There is a diſtinction between a truſt of land and money. 
T be huſband could not diſpoſe of hig wife's land fo as to make it 
liable to be affected by legal proceſs; therefore this court will 
not affect it. There is alſo a difference between à general truſt 
and a life n which is e meant for ſubſiſtence. 


* 2 


Maſter of the Rall. 


- Ir is impoſlible to give Ne: the ts for that would be to 
al that a married woman is entitled to the whole of her pro- 
perty to her ſeparate uſe, Courts of equity. have. gone thus 
far; as to all perſonal property of the wife, which the huſband 
is not authorized by law to reduce into poſſeſſion, but muſt come 
here, for he muſt either ſtew himſelf a purchaſer, or make ſame 
proviſion for her out of it: otherwiſe the court will. not give it 
to him: 1 do not know, that they will give it to the wife. I 
doubt, whether that has been extended to a truſt ot real eſtate, 
to which the wife is entitled for Hfe. The next .queſtion 1 is, 
whether the wife having when ſu: Juris and before marriage made 
a ſtipulation to ſecure what The thought fit for a certain portion 
has ever been permitted to come here and require more. I ad- 
mit, a new r ariſes. upon N _— acquired. : 
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Maler of the Rollic | | 
i am of opinion, the ſettlement las not barred the wife. The: 
next queſtiom is, whether rhe plaintiffs can get at any thing with- 
out the intervention of chis court. All the queſtions have been 
2s to ſpecific allignees for valuable conſideration. The plaintiffs 
are not in that caſe. I have no. objeQtion to what they can get at 
kw: but if they come into this court, I will not extend the arm 
of the court to give them any other part of her property without 
, confideration for it. Therefore let it be referred. to. the Maſter, 
hs they may lay propoſals before him. 


Be parte WRAN GH AM: 
ne 24th, ent, zoth, 1795: 


PON this petition 2 the rent. the facts appeared to 
be * Wer 


Tn the year I ; 50 the college called: the ate or Hall of che 
Holy Trinity of Norwich in the Univerſity of Cambridge conſiſting 
of a Maſter and twelve Fellows. was founded and endowed by 
the Rt. Reverend & illiam Bateman, Biſhop of Norwich: Ten of the 
Fellows were uſually laymen ; and two were in holy orders, who 
performed the duty in the chapel and were uſually the college 
tutors. The charter of foundation contained the following provi- 
ſion for regulating the election of any future Fellow: Volumus 
etiam, quod vacante aliquo loco per mortem vel ceſſionem alicu- 
jus foci Collegii ſupradicti vel alio quovis modo alius ſcholaris in 

loco vagante per liberam electionem cuſtodis & ſociorum Col- 
« legiz ſuhrogetur; ita tamen quod in loco ſocii Collegii ſubroge- 
tur ſcholaris idoneus moribus & ingenio qui per tres annos 

continuos ad minus jura canonica aut civilia audierit in uni. 
vexſitate aliqua approbata z niſi fuerit magiſter in artibus aut 

„ baccalaureus famoſus, qui infra annum foret ſi vellet in artibus 

„incepturus; quos eligibiles in ſocios dicti Collegii elle vo- 

* lars, licer es an antea audierint Jus canonicum vel 

bie ; 

Vor, IL. SF "IS | By 


Petition · to- 
Chancellor as 
Trinity Hall 


there being 
no heir of the- 
founder, to 
declare the 
election of a 
fellow void 
and to order 
the petitioner 
to be admit - 
ted: the court 


Bench having 
in a ſimilar 
caſ: declined 
juriſdiction, 


and upon the 
con ſtruction 

of the ſtatutes 
diſmiſſed it. 
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We were Collegii l 


ſtatuta & eorum quodlibet augendi, fupplendi, mutandi, minu- 


*« ranum quaraeu: in hac via rim poteſtatem nobis liberam 
eee. l ca 


Wo an additional lanes the founder reciting the before men- 


Cale in cane. 


By the charter of foundation a right of giving Angie 
ſtatutes was reſerved to the founder; which right he exerciſed 
m 1752 by giving a book of ſtatutes containing divers chapters, 
of.which one;cntitled, de tempore eleftionis & form?” contains he 
following clauſe :.*ſed {i logus alicujus ſocii dicti Collegii quovis 
* modo vacaverit in futurum, volumus quod Per cuſtodis & 

* majoris partis ſociorum electionem congordem per viam ſcru- 
tin ut præmittitur infra menſem alius ſubrogetur: alioquin ad 
* ſolum euſtodem proviſio & ordinatio,, ſogii pertineat illà vice, 
00 ſalvi- nobis libera poteſtate ordinandi & diſponendi de cuſ. 
et tode & fochis præficiendis & Pets Wm. an in 
* hac vita.” , | 210100 ESI HETE | 

Another chapter in the ſaid book of ſtatutes entitled “ ger. 
fonis in locit vacantibus ſubrogandis” contains the following direc- 
tions: * volumus inſuper, quod in omni electione, præfectione & 
« ordinatione, cuſtodis & ſociorum in poſterum facienda omnis 
« affectio ſingularis, conſpiratio & partialitas, excludatur, ut ſic 
6 fimpliciter melior & pro Collegio utilior, quantum eis deus 
« jn conſcientia mĩniſtraverit, cligatur ; ſalvo tamen ſemper quod 
in omnibus electionibus cuſtodis ejuſdem collegii & in 
« electionibus ſociorum utriuſque juris, ſocii ejusdem Col- 
legii primo, & poſt eos ſocii aulæ ſeu Collegii Annunciationis 
/ Virginis glorioſ Mari in eũdem Univerſitate & poſt eos 
< alii ſcholares noſtræ dioceſis cæteris paribus judicio majoris par- 
tis ſociorum & non beneficiati beneficiatis ac pauperiores 
0 ditioribus cæteris paribus aliis omnibus preferantur. Volumus 
autem quod nullus curatum obtinens beneficium cujuſcunque 
« yaloris ſeu non curatum ſeu decanatum ruralem obtinens, quo- 
rum fructus, reditus & proventus, ſex marcarum commu- 
« nibus annis verum annuum valorem excedunt, eligi valeat in 


1 


3 chapter eontains the nosipgel aan » Perc ramen 


« endi, interpretandi, corrigendi, & ſuper illis diſpenſandi, aliaque 
nova ſtatuta faciendi quoties & quando nobis videbitur oppor- 


172 


tioned extract from the chapter De tempore elecblionit & form? 
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K» eßmgͤ. raliter declaramus; quot 7795. 
« in electione oel cuſtodis præſentia neceſſario requiratur, fi de- e . 
« bite præmunitus vel etiam expectatus electioni voluerit inter- WING 
« eſſe; nom tamen quod votum ſuum neceſſario votis majoris 

« partis conveniat fociorum ; imo-volumus ſufficere majoris. partis 

« ſocioran Collegii conſenſum licet cuſtos majori parti non con- 

« ſenſerit in clectione ſocii cujuſcunque. Adjicientes inſuper ad 

0 turn volumus quod in electione tam cuſtodis quam fociorum 

«gi Collegit facienda ſocii pr æſentes in Collegio per decem die- 

« rum ſpatiur a vacationts tempore computandum, i extra vaca- 

4 tionum temnpora, & per totum tempus vacationum, nn 

« tionum termpora, vacatio contigerit; '& ultra per decem die- 

poſt reſumptionem magiſtrorum abſentes cum 

« becentid caftodis focios” fl qui fucrint expetare continue te- 
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In che year 1354 by an additional ſkatute the founder ordained 
a; follows: Ad hæc ſtatuimus & ordinamus, quod quam 


« citins fiert commode poterit in Coltegis veſtro ſint ſeu eligantur 


rin * . 4 _ 4 


quo vel tres ſcholares, qui in jure civili ſtudentes in lectura 
« fact ſcxipturæ in ments in miniſtrando focus preſbyteris dicti 
« veſtri Collegii celebrantibus in capella ac cibaria ſociis in menſa 
« ſedentibus deferendo poterunt pro tempore cum opus fuerit col- 
« legio deſervire; quos etiam ſcholares Collegii de minori forma 
« yolurus nuncupari. Nolumus vero. imo*expreſfe in virtute ju- 
« ramenti præſtiti renore præſentium inhibemus ne ſocii collegii 


per vagationes, diſeurſus, inſecutiones aut alias occupationes, 
quam in dictis tribus officiis five” modis dictos ſcholares de 
« o3nort Forma ſtudiis feu exercitio fubtrahant quovis modo. 
% uemlibet etiam dictorum ſcholarium de minori forma tres 
« marcas annis fingulis pro omnibus neceſſariis recipere volumus 
« de Zommuni.. Volumus inſuper, quod cum Deus Collegii veſ- 
« tri ad hoe ſufficienter auxerit facultates, dictum. ſcholarium de 
« minor; forma numerum ad numerum ſeptenarium amplietis 3 
« quos etiam ſcholaxes de tninori forma omnes & ſingulos præ- 
« ſorites & futuros in eorum .receptione illud ſubire volumus 
„ juramentum, quod præſtare tenentur ſocii veſtri collegu ſupra- 
« dicti. Volumus etiam quod onera ſociorum deſcripta in ſta- 
« tutis ſab titulo de oneribus ſociorum de. Collegio ſubire inte- 
« oraliter teneantur- Izſaper ſtatuimus & ordinumus quod dicti 


« ſcholares de minori form in eleckione ſeu aſſumptione ſaciorum nouo- . 

« rum futurie temporibus friend prafuppoſitd corum ad boc, idoner 
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| m 1787 Fran nene at the une — 
of Dr. Fowett, one of the Fellows of Trinity Hall, removed to ON 
ity Hall, and ſoon after becoming a member was elected Scholari. 
die minori formd: In January 1790 he was admitted to the 
of Batchelor of Arts, and in Fely 1793 to that of Maſter of = 
In June 1593 he obtained from the: tutors of Trinity Hall, viz, 
Dr. Yoweit and Mr, Woollg/fton,” letters teſtimonial to the Arch. 
biſhop. of York of his good and ſatisfactory conduct during his 
refidence for. the purpoſe of-procuring admiſſion to holy orders; 
and partly in conſequence of ſuch letters be was ordained in) 
following. In Aug 1993 one of the divinity Fellowſhips be. 
coming vacant, Mr. Wrangham, being qualified according to the 
ſtatutes in point of reſidence, and as not poſſeſſing preferment in 
the church of the annual value of fix marks, offered himſelf as a 
| candidate; but the Rev. Jobn Vickars, M. A. Fellow of BRucen's Col-- 
lege in the Univerſity of Cambridge, who. was-not a member of 
Trinity Hall, was on the iſt of Navember elected. On the day 
following the election it was diſcovered, that Mr. Vi ichars was in 
poſſeſſion of preferment i in the church of greater annual value 
than ſix marks, which rendered him ineligible to the Fellowſhip; 
upon which before the th of November, he ed chat prefer- 
ments and was on * ee bes 
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| Mr. Wranghan ſake: this petition to ** Lord Chuncelbr 
as the proper perſon to exerciſe the wifitatorial power of the crown, 
there being no heir of the founder, praying that his Lordſhip 
would declare the faid election void, and would order the peti- 
tioner to be admitted a Fellow of Trinity Hall as from the time 
of the aforefaid election; and make ſuch n NG as the juſ⸗ 
eee 1 


The petition ſtated, that ene of che Fellows of 7 rinity Hall 
were not preſent at the election either on the iſt or 5th of Movem- 
ber; that ſore, who-were'preſent on the 1ſt, were abſent on the 

5th; and that no ſteps were taken to inform ſuch abſent Fel- 
lows of the miſtake made in the firſt election, or to give them an 
opportunity of attending the ſecond. The petition: alſo ſtated, 

| . that there was no inftahce of the: rejection of any perſon anſwer- 

A ng the deſcription of Scholaris. de minori ** whenever any 

| = ſuch 


fach dba propoſed hint a a candidate for a Vacant n 
ſnip-· ' 


The beste againſt this petition Wen by's Sir William Wynne; 
Stanhope Pedley, Fobn Knight, Foſeph Fowett, Simon Le Blanc, Barne 
Barnes James een, Snowdon Barne, and William Battine, all Fel- 
lowsof ena, Rared, that ofthe laſt ſeven Fellows admitted to 
divinity Fellowſhips-only one had been Scholaris de minori forms ; 
of the others. one was appointed by the Maſter by lapſe, and five 
were elected, from other colleges ; none of whom were mem- 
bers of Tiny Halt, till they were reſpectively admitted to their 
fellowſhips ; that the deponents were deſirous and much wiſhed 


Wh Scholaris de minori forms, to ſucceed to the fellowſhip, that 
became vacant in agu 1793, if ſuch a perſon could be found 


in their college fit and proper for that purpoſe : but the ſaid 
Francis Wrangham was not in the judgment and opinion of the 


10 have elected a member of their own college, and one, who had 


' brg 
1795, 
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deponents a fit and proper perſon to be elected into the ſaid va- 


cant fellowſhip ; that they believed the ſaid Jobn Vickars to be 
a fit and proper perſon to be elected into the ſaid fellowſhip ; > 
that on the iſt of November 1793, being more than ten days af- 
ter the beginning of Michaelmas term (the faid term beginning 
on the 10th of Oober) and within a month of the beginning of 
the ſaid term, all the deponents being preſent in the ſaid college, 
and being a majority of the fellows of the ſaid college, did in the 
_ uſual manner proceed to a ſcrutiny and unanimouſly elect the ſaid 
 Vickars ; that the deponents were not then informed, that the ſaid 
| Vickars was poſſeſſed of preferment ih the church, which tendered 
him ineligible; it being, as they believed, unknown to the ſaid 
Fickars on the. 1ſt of Nowember; that before the 5th. of November 
1793 he rehgned the faid preferment; that on that day, being 


more than ten days and within a month after the beginning of 


Michaelmas term, all the deponents, except Jab Knight, being a 
majority of the fellows of the {aid college, again alſembled, 

and in the uſual manner proceeded to a ſecond ſcrutiny, and 
unanimouſly elected the faid John Vickars ; that in giving their 


votes they were not influenced by any partiality for or prejudice = 


aid two candidates, whom they did and do in their conſciences 
believeto be the moſt fit and proper perſon to be elected into the 


- againſt either of the faid two candidates, but voted for him of the 


ſaid fellowſhip for the real benefit and advantage of the faid col- 


lege! that they did not think the ſaid Francis Wrangham a fit and 
Vor. II, TT Ws. . Proper 
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. it becomes a more general term * includes che whole man- 
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Caſts in Chancery. 


proper perks to be elected into che fad fellowſhip ; and chat the 
only reaſon of their voting for the ſaid John Vickars and not for the 


ſaid Francis Wrangham was becauſe they did believe the ſaid Viclar: 
do be a fir and proper perſon to be elected, and they did not be- 
lieve the faid Mrungbam to be a fit and proper perſon to be eled. 


ed, into the ſaid tellowſhip; that Jabs Knight left Cambridge early 
in the morning of the zd of November and went into the North of 


England, before it was diſcovered, that Natur was ineligible; but 


if he had been preſent on the SOM OS Ds 3 have 
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Solicitor 8 _ 10 . 0. Smith for the Petition... oy 


It was decided in the caſe of Catherint Hall, 4 Term Rep. B. R. 
233. that we Juriſdiction dingy! wo the Great Seal. 


ny 


The founder requires a is preference of the ſcholars d. 
minori formd, if fit according to the exigency of the ſtatutes; that 
is, as a graduate, moribus et ingenio, and as not having ="M 
ment. Conſidering them as objeQs of his bounty he does not 
give a diſeretion and right of compariſon, as before under the words 


cateris paribus with reſpect to perſons having no connection with 


the college or only the flight connection between fellows and 
ſtudents, As to thoſe there is. at moſt bur a recommendatory 
preference. Theſe Poſitive preferences ſo defined have been held 


abſolutely binding; as in the caſes of All Souls College, and Chrif's 
College. The fellows therefore had no right of compariſon ; but 


were abſolutely bound. Their diſcretion as to the objects pointed 


out by the former ſtatutes is like that of the frecholders in elect. 
ing members of parliament : if reſidence in the county were ad- 
ded as a qualification of the candidate, that would reſemble the 


direction of the founder/to prefer theſe ſcholars. The only point 


therefore is, whether the petitioner is zdoneus moribus et ingenio. 
The latter word according to ſome Latin writers ſignifies duſpo- 
ſition : but it alſo ſignifies talents; and there is no inſtance, in 


which it is uſed in both ſenſes. It muſt here mean learning and 


talents. No objection is made to the learning or morals of the 


petitioner : but it is ſuggeſted, that the word mores” has a broader 
ſignification. Whenever that word is uſed by claſſical writers as 


deſcriptive of an individual character, it is particularly confined 
to morals: when it is appropriated to the deſcription of a nation, 


ners 


ſenſe : © uxorem nemo. 8 
Philofophit: <marts ante omnia Orarori ftudiis -4j 
« excdlendi, atque omnis honeſti juſtique Tae te . 
4 he could not mean L e. 2 . 
them before. Horace bas many inſtances " 

4 —— — Quid leges fine morions 10190: Y6T 14811 


fciunt ?” 1 2 
Vanz prone | 1 Carm 24. Lil. 4. 
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« Utcunque defecere mores, 


« Dedecorant bene nata_culpz=. een 4. Lb. . 
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« Utile propoſuit nobis exemplar Ulyſſem 5 . ee e 
Qui domitor Trojz multorum providus * 2 "HY 


„Et mores hominum . 8 
« Dum fibi dum ſociis | - 
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yirgil uſes che word in the latter ſenſe: f | 


” net. At. da bs 4 X 
— — moreſque viris et Pp En. 1. 
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138 find any inſtance chere of che other bg Peer, 2 35 
uſes the word in both ſenſes. Speaking of pe = * 1 88 
city, he ſays * magis alu homines quam alii mores : 3 
eee of > nation, De Moribus Germanerum, be fays, „ b 
lent quam alibi bone leges.” Jever 


- 


que ibi bom mores valent 
alſo. uſes it both ways: 
29 3 1 is + | 5 ö : . 
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* Anduar bc of oions nan eee. 22 
Ep. * 11. 


Morals may be corrupted by wealth ; but not mannes. 
 «Templa Hels mirec populis dedit.” “ | 


. 1 Lib. 9. 


Tn the cafe of All Souls College the words were ae! Des, © Zo 
® lis et idoneus; and the perſon being admitted to be of good 
ſenſe, learning, and, good morals,. that Was admitted by * At« 
torney General to be a reaſon,” that no other diſqualification could 
be alledged. The Fellows cannot ſwear generally, that the peti- 
tioner is not fit: they are hound to fle, that he is ſtatutably unfit. 
If they can rejett without ſhewing cauſe, they may for the moſt 

abſurd reaſon; and there is ar end of the preference. It is parti- 
cularly. near the caſe of a clerk preſented to the biſhop; who 1s 
bound to ſhew ſufficient cauſe for rejection: Speco#'s Caſe 5 Co. 57, 
The juriſdiction of the viſitor is. the ſame as that of the eccleſiaſ- 
rical court over the biſhop.. By their ſecond ground of compariſon 
they admit, that the petitioner is qualified: otherwiſe he is not an 
object of compariſon. The Fellows have no right to correct their 
own error to preclude æ benefit to another perſon and prevent an 
injury to themſelves. If xh firſt tranſuctiun is to be conſidered 

as an election, the ſecond is no election; for then the avoidance 
of Vickars was afreſh; vacancy, and they ought to have waited 
ten days; therefore it lapſed to 7 Malter; who i is under the 
fame reſtrictions. | | 


N Attorney cu and 1. Manyfeld for the 2 


| The uniform practice of Weſtminſter Hall for 2 . ul the 
late decifion of the court of King's Bench has ſuppoſed, that this 
juriſdiction could not be exerciſed here, but that here there is 
"no heir of the founder, the court of King's Bench have a right 
to viſit ſuch a body as a corporation. The late deciſion refers it- 
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Alf ro an anonymous caſe in 12 Mad. 23 21 which is nothing. but 
1 Gee, and. refers acfelt to a caſe in the year books, that either 


617 
1795. 
"Ex pate 


Jecides nothing er decides againſt it. The diſcuſſion of every Vaunones 


| zon upon this ſubject implies, that the law cannot be ac- 
cording #0 the opinon attributed to Holl. In the caſe of the 
Warden "of Mancheſter College, 2 Str. 797. the court of King's 
Bench exerciſed juriſdiction, becauſe there was no ſpecial yiſitor. 
The principle af the interference of that court upon a temporary 
deficiency ofavifitor,as when there is no archbiſhop of Canterbury, 


ouſted by ſpecial gircumitances. There would be no ground 
for that, if it were true, that of neceſſity, where there is no heir 
of the founder, the right of viſiting being in the king is a per- 
{onal right; to Be exerciſed by the great ſeal, not a political right, 


10 Manchefter College is a legiflative declaration, chat where the 
ſpecial viſitatorial power does not exiſt, the determination muſt 
de by the courſe of the common law. In the caſe of The King v. 
Dr. Bentley dhe court of King's Bench took it for granted, they 
were to exerciſe Juriſdi ion, if no viſitor could be returned. The 
power, your lordſhip is called upon to exgreiſe, is no part of 
the 
act; and his judgment is ſubject to no control. The court of 
King's Bench has no juriſdiction ſhort of corruption. It is not 
exerciſed upon the ground of eſcheat. Nothing comes to the 
crown for want of an heir, without ſome mode is pointed out for 
aſcertaining, that no heir exiſts, as for inheritances the writs of 
clcheat and Diem claufit  cxtremum. There is no ſuch thing as a 
avrit of eſcheat with regard to a founderſhip. This was com- 
-paredin the court of King's Bench to the caſe of goods without 
an owner= bart I do not ſee the analogy. If the king is entitled 
for want of next of Kin, his officers take out a prerogative admi- 
iſtration, 80 the coroner inquires as to treaſure trove. The 
principle of the interference of the court of King's Bench is ne de- 
fieiat juſtitia, where the law gives no other remedy. What Lord 
Manyfield Taye in The King v. Gregory (a), though called an obiter 


»# 


1 Burr. 458. Lord Mangfeld was particularly ſtruck with the in- 


4 . . T. 1. C. 3. B. R. 
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by the court af King's Bench. The ſtatute 2 Ge. 2. c. 29. as 


 diffum in che late judgment, is much more. In Toddington's caſe, 


convenient of drawing theſe bodies into Weftminfer Hall; though 


always neceflury to ſhew, that the juriſdiction of that court is | 


prerogative, All the law can compel che viſitor to do is to 
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le tobk lt for granted, chat chert diſputes muſt Wins”; into the 
court of King's Bench where there is no heir, ne deficiar 'puſlitia, 


V. In Patrict's caſe the ground was the Tame. In Philips v. By 


of a juriſdiction in this court. In the caſe of Queen's College, 
«Cambridge, which is not reported, Crawford, a fellow commoner, 


to be reſtored: the court of King's Bench refuſed to reſtore him 


Shim. 480. 2 Term Rep. B. R. 346, and in feverat other book! 
Lord Holt takes great pains t6 tw, the court of Ri 


Bench had no juriſdiction, becauſe there was a vi fine, g's 


and 
had no right to control his FE He had no conception 


was expelled; there was no viſitor; and he applied by Mandenu, 


becauſe he was-not upon the foundation: but there was not a 
* againſt the juriſdiction. Eg 


Theſe 1 are by the acute to W of the . and 


5 they have all ſworn, they did exerciſe their judgment; and ac- 
cording to their conſcientious judgment they could not conſiſt- 
ently with their oath. elect the petitioner,” becauſe he was not x 
fr and proper perſon: moribus & ingento according to their con- 


ſtruQion of thoſe words, They are not bound to ſet forth their 


reaſons ſpecially, So large a deſcription involves conſiderations 
| hardly capable of ſpecification A variety of caſes may exiſt, in 
which though the objection may be felt, and every man is bound 


zs a conſcientious man to act upon it, it may be not only dif- 


could not call upon them to clear themſelves from the imputa- 
tion: but if it comes before the viſitor upon the naked allegation» 
that the petitioner thinks himſelf a proper perſon, it is a ſufficient 


ficult, but extremely improper to aſſign the ſpecific objection. 
This frequently happens upon the teſtimonials neceſſary at Ox- 
ford, that the candidate is aptus babilis & idoneus moribus & ſcienlii. 


This is different from the caſe of the biſhop in this feſpect 
there are legal objections, of which in the firſt inſtance, the 
biſhop is to judge: the law having defined the reaſonable cauſes, 
they are traverſable and triable by the country, I do not ſay, 
if a ſolid ground was ſtated for concluding the judgment of theſe 
electors to be founded in caprice or worle motives, that the court 


anſwer, that upon their oaths they ſay, they formed a judgment 


and could not conſcientiouſly conſider him ſo. Thinking one 
fit and the other not fit, of courſe they thought one more fit than 


the other. The founder, who has referred to their judgment the 
effect of the words “ cettricparibus” muſt have meant to refer to 
their judgment, whether the candidate 1 18 tdoneus moribus & Ingenio. 

2 N | | As 


ev of his | iſtreſſes — mean 3 5 in this line: 
-« Hzc ſpecie melior moribus illa fair.” his t 5 1 7 
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e in no intance been uſed i in both ſenſi once 


Lord cuabenkron. | 


| Iris not) upon my own jew chat! have taken upon myſelf 
to bear this petition. I ſhould be very unwilling to aſſume any 
juriſdiction, that was not in the ordinary courſe of the authority of 
110 Court of Chancery: but in conſequence of the oßinion of the 
judges ot the common law the caſe is now put upon this footing ; 
that if the Great ſeal does not exerciſe the viſitatoxial power in 
caſes, where there is no ſpecial viſitor, where by the failure of 
heirs of the founder of the eſtabliſhment there happens to be no 
on in exiſtence, who can act as ſpecial vilitor, the caſe would 
be withont remedy ; and theſe bodies muſt be left totally to their 
own. government 3 A which would undoubtedly be a fingular and a 
very INCONVENIENT caſe. Another he tity 1s, that if the courts 
returning to each other the compliment, ſhould keep this matter 
afloat and ãn agitation, that i 1s allo a yery. conſiderable, though 
certainly. a ſmaller, inconvenience. Without entering into the 
argument, in which I ſee great difficulty how to build up the 
power at the viſitor in a courſe of gevolution to the king, and 
_ totake it ont of the ordinary courſe, the common law requires as 
to the igſpection and control of eſtabliſhments of this nature, I 
am perfectly ſatiefied upon the ground of public convenience, 
that che laſt determination is perfectly adjuſted to the advantage 
and urility. of all learned bodies; particularly thoſe, whoſe affairs 
are very aukwardly, with great expence, and Au, great delay, 
ſettled in the, courſe of proceedings in Weftminfler Hall; and it 
neceſſarily happens, that the adjuſtment of their affairs will ſome- 
times. come into a train not adapted co the nice circumſtances of 
{uch.bodies ; as it muſt often come before a jury upon the pro- 
ceedings bur. of the Mandamus. Therefore I am under a neceſſity 


have: faid cannot. be exerciſed there, and cannot be exerciſed ſo 
well in any other way. 1 conſider myſelf exactly as if acting, 


where His Majefty is by foundation ſpecial viſitor. 


I have 


of aſſuming that to myſelf, which the Court of King's Bench 
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the viſitor: would have heen dec ſſaxy and eaſy ; for it ſu 


man, Who having left che college Ininediately after the firſt clec- 


majority; and he ſays now, that he would have voted for Mr. 


after this difcloture of the facts miſrepreſented in che petition by 
miſtake is, that the petitioner was the only qualified candidate 


to the lated body and rothepericandr demands. The wn... 
the diſqualification of Mr. Yichars was known to the electors at 
inform them of the miſtake, or to give theth an opportunity of 


_ ktretiditig the ſubſequent election. Upon this függeſtion, if clearly 
according to the fact, there is a clear and diſtinct objection to the 


petition, that the members of che college unanimouſly concurred 


objection either to his learning or morals aſſigned by the Fellows. 


Cx 3 
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| I ave een all che aten tba de this cafe; that the 


ment, in which, if the fact had ſupported it, the Mtervention 


that there had been an undue cleftion made. The petition ar 


the cloſe of it ſtares the firſt election: it does not ſtate, whether 


itſelf ſtates a caſe, that has not been. ar all purſued in the argu. 


the time: then it ſtates, that ſome of the fellows, who were pre- 
ſent at the firſt election, did re- elect Mr. Vickazs 3 but that ſeveral 
were not preſent on either day, that ſame, who were preſent on 
the iſt., were abſent on the 5th, and that no fteps were taken to 


ſecond election; that it was by ſurpriſe ; that no due notice was 
given to choſe, who were abſent and their attention was not 
called to the ſubſequent election; that it was not ſuch an elec. 
tion, as bught'to be deemed rhe choice of che Fellows. That 
could have been cafily ſet aſide, and another election ordered. 
It tartis out However upon the affidavits made in anfwer to the 


in the election of the iſt of Notember, being totally ignorant of 
the diſquialification of Mr. Fickars, and' Mr. Vitkarr being totally 
ignorant of the conſequence attetiding his poſſeſſion of a benefice. 
When they acquired the knowledge of this, they were ſenſible, 
chat the firſt election was void ; and afl thofe; who attended that 
election, attended upon the gth of Member except one gentle- 


tion happened to be abſent at a diſtance, that made it impoſſible 
to procure his attendance: but without him there is an abſolute 


Vickars again. 80 in point of form there is no ground for the 
'viſitor to deem that election a contravention of the ſtatutes in 
form. The ground therefore now taken in the argument 


as a ſcholar de minori formi ; and the other competitor not having 
that qualification, to which the founder intended a preference, to 
exclude rhe petitioner there ought to be a poſiti ve and pointed 


In 
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jn conſidering the ſtatutes of this college, taking into 1 view the 


mode of the foundation the founder thought fit to preſcribe, it 
appears to be a ſmall body conſiſting of twelve Fellows only. 
There are particular qualifications with reſpect to degrees; ; but 
in fact it now ſtands, and fairly according to the 1 intention of 
che founder, thus: Ten are not required to be in orders; two 
are; and the care and education of the pupils! is ordinarily com- 
mitted to thoſe two. Great care is taken by the founder as to 
the mode of election. He requires an abſolute majority of the 
Fellows, not of thoſe preſent at the election only. He limits the 
time for the election to a month. In his ſtatutes he ranges the 
objects of election ſo that perſons bred in the college are the 
firſt; then he points to another college; then takes perſons with- 
in the dioceſe of Norwich ; and directs them to be preferred. in 
that order ceteris  paribur, zin the ſtatute made upon the creation 
of the ſcholars de, minori forms he puts them into a higher claſs 
and with rather ſtronger words of preference. The only gene- 
ral qualification; upon which there could be any exerciſe of judg- 
ment (for the time of cheir ſtudies and other requilites are poſi 
tive)-is, that the perſon ſhall be iloneus moribus et ingenio: with 
regard to che ſcholars de minors formd he adds “ præſuppeſitd em 
4 hoc idoneitate et ſu Neientid jurta flatutorum veſtrorum exigentiam : 
alluding to the poſitive qualifications in the body of ſtatutes, 
that L may call his firſt edition of ſtatutes. He ſuppoſes a caſe, 
in which according co the care he had taken to inſure a proper 
election there may be no election. The. powrer continues but 


for a month. There muſt be che concordant choice of an abſo- 


lute majority of the Fellows. . They are not to judge merely the 
fact, whether che party has the degrees and other poſitive qua- 
lifcations required: but chere is ſomething, upon which they 
may exerciſe a judgment, and upon which there may be. AN- 
riety of opinion, ſo that a concordant election 
In chat caſe a deyolution to the maſter rakes 1 place; who, as I 
read the ſtatutes, is under no reſtriction, limitation or recommen- 
dation, of any kind. The founder deſpairs, that perſons poſleſ- 
ſing all the qualifications are to be found; and leaves him the 


thinks proper to bring into the college. 


| "#6 1s . chat wich l to the "= ES de minori xs. for 
md the words give a poſitive preference. The Solicitor General has 


argued, and Mr. Smith with great force and ingenuity, 2 as he has 
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abſolute, : -unreſtrained,, unlimited, adoption of any perſon, he 


\ 
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Caſes in Chaneery. 
| in every part of bis argument, that it is more emphatical wal 
more ſtrongly pronounced with regard to the ſcholars de mino 
formd than in the firſt ſtatutes ; and an ingenious reaſon is ſy. 


| geſted for it. It is little worth difcuſſing, whether the words 


mark more than a recommendation (for I think they amount to 


'A very ſtrong recommendation); yet if they are to be conſidered 


as imperative, it is impoſſible to overlook, that all this goes upon 


/ 


| 


the preſuppoſition, that there was a judgment to be exerciſed by a 
majority of the electors, which can only turn upon the fitneſs 
moribus et ingenio, a general and the only qualification, that preſents 
itſelf for judgment. The ſtatutes aſcertain the degrees and time 
of reſidence: the abſolute fitneſs to be a Fellow is by the words 
of the ſtatutꝶ; referred to the conſcience, ſtrongly admoniſhed to 
avoid prejudice and partiality, of the major part of rhe Fellows, 
The argument then really reſolves itſelf into that point, which 
was with great ingenuity and with a collection, for which I feel 
much obliged to him, diſcuſſed by Mr. Smith. It is not a mere 
philological queſtion, whether the fitneſs is in reſpect of the moral 


character, or the term the founder has uſed is ſufficiently large 


to include all the circle of uſeful and agreeable qualities, that 
make an accompliſhed character in ſociety, and go beyond the 
mere moral man. Mr. Smith has with great critical acuteneſs 
and a claſſical collection of well arranged inſtances contended, 
that in the beſt Latin writers the word moren when applied to 
an individual, is always nfl to Synify trralr; and where clearly 
uſed with reſpeC to a large body, it includes all that larger circle, 
that for want of a more preciſe and diſtin term we call manners. 
I doubt a little, whether that diſtinction is quite correct; and 


rather apprehend, the term, whether applied to an individual or a 
nation, may be uſed indifferently in the more reſtrained or larger 
ſenſe; and that it would not be incorrect as to an individual to 


underſtand it in the larger ſenſe· There is one inſtance, in which 


to Auguſtus. e 


I think, it ſignifies 


both. It is the begititing of Hors addref 
Cum tot fuſtineas et tanta negotia lus, 
Res Aalus armis tuteris, moribus otnes, 


| He does not exclude the virtues, and certainly he meant to in- 
clude all the ornaments, of the character. There is one inſtance, 


chat I with to quote, becauſe the paſlage, in which the word twice 
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2 * | occurs, 


occurs, his's great analogy to the profent TY and enters much 199%; 
into the principles, which relate to this ſubject. | 


Ex parte 


Waal 
« Sed omnium Weieratum nulla przſtantior eſt nulla firmior, 


« quam eum viri boni moribus ſimiles ſunt familiaritate conjuncti. 

« Illud enim honeſtum (quod ſæpe dicimus) etiam fi 3 in alio cer- 

4 nimus, tamen nos mover; atque illi in quo id ineſſe videtur 

4 amicos facit. Et quanquam omnis virtus nos ad. ſe alliciat, 

« faciatque ut eos diligamus, in quibus ipſa ineſſe videatur, tamen 
« juſtixis et iberalitas id maxime efficit. Nihil autem eſt ama- 
4 bilius nec copulatius quam morum fimilitudo bonorum. In qui- 
« bus enim eadem ſtudia ſunt ezdemque voluntates, in his fit, ut 
que quilque altero delectetur ac ſeipſo ; efficiturque id, quod 
« - ultimum in n putavit, ut dan fiat ex 
W | | | Cite. de Off. Lib Is 


ln my conception in conſidering the manner, in which theſe 
ſtatutes are framed, the mode of election, the ſociety the founder 
has eſtabliſhed, he meant to give them a full judgment, a taſte, a 
feeling, of the qualities of the perſon they were to ſubrogate in 
cale of a vacancy, knowing, that in fuch a ſociety, conſiſting of a 
ſmall number of perſons to be united under the roof of the ſame 
college for purpoſes of learning and education, jarring tempers, 
diſcordant diſpolitions, drimilitudo morum, would mar the purpoſe 
of the foundation ſo different from the larger corporations infti- 
tuted for more public purpoſes and more mixed with the buſineſs 
of the world, I cannot think, the founder would have taken the 
great pains to have thrown upon the future members of his foun- 
dation the duty of electing the perſon, giving them the power, 
and where there is nothing of matrer of choice'but the judgment 
de morabus et ingeniao, meaning to tie them down to the ſtrict and 
Preciſe rule, by the ohſervapce of which a man merely acquires a 
character of common honeſty, by the neglect of which he -be- 
comes a chatacter not fit to be elected into any ſociety. He 
meant to leave it as ample and large as poſſible; that they might 
be at in all reſpects for each other; and the reference, I conceive, 

is more with regard to the ſociety, of which he is to become a 
member than the quality of the perſon himſelf, Then what 
have 1 to inquire farther chan what they have with great concur- 
ence 25832 to * ts Lon Pome” is not fit to be a-member of 
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what would be the reſult? If I ſuppoſe, what is fairly put in ar- 


did ill with regard to the peace and harmony of the college and 


| that the election is not to be ex arbitrio. _ Certainly not. "hey 
would act improperly, if they did not give due conſideration to 


under circumſtances rather whimſical; which leads me to conſider 


ſition of the ſtatutes, and had judged upon what ought not to have 
been before their eyes; they admit the petitioner to be as to learning 
and morals unexceptionable, as he certainly is: but they do not 
think his diſpoſition would accord with theirs. W hat could | do? 


and there is more ſatisfaction and comfort in the ſociety. Then 


Cates in Thaneery. 2 


dat ſociety? Who is to judge of it? The founder has taken 
great care, chat the judgment ſhall not be raſh. He has appointed 
not a majority of thoſe preſent, but a concordant majority of all 
the members, to judge of the diſpoſition, the learning, the manners, 
of the perſon they are to bring 1 in as a member of that ſociety. 
It is ſaid, the fitneſs is not to depend upon their abſolute will; 


the ſtatutes. The founder puts all that before their eyes. He 
admoniſhes them to avoid prejud: ce and partiality, and to form a 
fair and equal judgment. He ſuppoſes there may be more can- 
didates or only one. If there is only one, they are not bound to 
elect him; 55 then the devolution takes place. I am not to pre- 
ſume whimſical motives in cheſe perſons. But ſuppoſe I do 


gument without any failure of reſpect to thoſe, who are the Fel. 
lows of this college, that for the moſt fooliſh and frivolous reaſon 
they had choſen to think the petitioner not fit, and upon an ap. 
plication to me as viſitor had ſtated it to me, I ſhould think, I 


the purpoſe of the inſtitution, if I Were to exerciſe a power of 
putting him into the ſociery, whom for unfit and bad reaſons, 
frivolous and in that reſpect bad, they had rejected, and had 
ſtated not to be in their opinion a fit and proper perſon. Nothing 
of advantage could ariſe to the "ſociety certainly; nothing of 
adequate advantage to the individual. I ſhould as viſitor intro- 
duce into the ſociety diſcord, inſtead of peace.and harmony, and 


what I could do, if I was of opinion they had made a bad expo- 


. Could I order them to admit him? That is impoſſible. I ſhould 
act ſtrangely as viſitor, if I was to commit ſo groſs a breach of the 
ſtatutes, | It is manifeſt, no one can come into the college but 
by election except in the caſe of a devolution to the maſter. The 
utmoſt anxiety is ſhewn for a concordant election, for the intro- 
duction of a Fellow through the medium of the Fellows; and for 
an extremely wiſe reaſon : the perſon coming in is under an ob- 
1 to the majority; who purchaſe his favour by their choice; 


1 ; | ; can 


can J order an glection? Can 1 enforce that order? That is im- 1795. 
ble. Where there are no means but an election, it may be 3 

neceſſary to keep up the number, that an election ſhalt be com- Wranowan 

pelled : but the vilitor has no authority to compet an election; | 


for the founder has foreſeen: a caſe, where they will make no 
election, and has directed che maſter to fill up the vacancy 
with whom he pleaſes. I cannot therefore compel them to ele, 
nor order the petitioner to be admitted without an election; and 
| am not ſorry, whatever may be the expoſition of the ſtatutes, 
that the difficulty and impoſſibility for the viſitor to act occurs 
in this caſe; for it would be an unfortunate thing, if a college 

couſiſting of ſo ſmall a body was put into the predicament, that 

there ſhould be means of introducing a gentleman, whom, how- 
ever worthy and fir for greater and better fituationfs, the whole 
college have thought not fit to be elected into their ſociety. There. 
fore I muſt. diſmiſs. the petition. I think the Fellows have not 
put an improper conſtruction upon the directions left to them. 
If they had, I do not ſee, how the viſitor, meaning to act as ſuch, 
to eſtabliſh peace and harmony, to prevent diſcord and confuſion, 
to keep up the purpoſe of the inſtitution, could do betrer than to 
leave it to the cafe of a devolution: but it is not come to that 
caſe, I have no right to inquire into their particular reaſons. 
They have expounded the ſtatutes right. It was left to their 
judgment; and there is no want of form in the election, that 
ſhould induce me to ſer that election alide, _ ted 
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> $STRUTT v. BAKER. 
5 Tak July 8th, 1795. 


Tera filed by John Gun, as patron in fee of che 11 0 l. 
1 rectory of Lie Paddow in Effex, and as leſſee for years bliſh the rec- 
of all the tithes under the rector preſented by him, and by the 0 LES 


tithes and 


recdor anda leſſee of the tithes from year to year under Strut, dannen. 
againſt Baker, an occupier of lands in the manor of Graces in that 


defence, tho? 
pariſh; and Sir Proof William Bridger, lord of the manor and owner ee 

1 n | pPreſeription 

de non decimandb in a que Hate, was as to two thirds poſſeſſion by the lord of the manor under an apparent 

title by various convey anden, Kc. ſtated by the anſwer, from 37 Hen. 8. of the lands with tithes generally or 

two thirds ſpecifically, with evidence of reputation and notice to the plaintiff, who had purchaſed the ad- 

ers ind was leſſee of the tithes ; but the commencement of the title did not appear: the bill was diſ- 
iſſed with coſts. 


Vol. II. | _— of 


F rial uſage) within the mapar.of Graces or by other lawful ways and 


dhe {aid manar was. entitled to thoſe two hirds. The defendant 


r r r Nc oo Liens La a ia eral 


of lands in chat manar ob that WY The object of che bilh 


was to eſtabliſh the right of the rector g the tithes and for an a. 
count. The anſwer of Baker ſtared; chat by antientand imme mo. 


means the] lands } in his occupation had been enempt from the pay- 
ment to the rector of the pariſh. of Liſtie Badia or his Elkes in 
che propurtion of two thirds of all che tiches and that the ſord of 


deduced their title under the following conveyances; which they 
ſet forth by their anſwers: in the 3ythyearof Henry 8 a conveyance 
from Lady Bath and Sir Thomas D'Arcy of the manor. of Grace, 
and tyro parts in three of che tithes within the ſaid manor of Grace, 
with other premiſes to the crown in exchange ſor other lands 5 
a grant in the firſt year ef Edward 6 granting to Sir 2 
Henley and his wife totum illud dominium & manerium de 
© Graces cum ſuis juribus membris & pertinentiis univerſis iz 
00 Parud Baddom and ſeveral other premiſes & omne , decimas 
among many other articles in Parud Baddow, Magna Badido te, Cra. 
ces, ac alibi; indentures of ſettlement in 1676 by—— Mildnay in 
truſt to raiſe money for debts and portions, and to ſecure a join- 
ture upon his wife, and for ſettling the eſtate © and alſo all thoſe 
<« two parts in three parts to be divided of the tithes of the ſaid 
« manor of Graces; a recovery in 4687 to bar the eſtate tail of 
Mary Milamay and to ſettle the manor of Graces, the deed to lead 
the ufes mentioning tithes among other general words, and the 
writ of entry particularly fpecifying the two third parts; another 
deed in 1737, an agreement for a leaſe in 17 50, and a marriage 
ſettlement in 1763, "including the tithes either generally or by 
particular deſoription. There was itrong evidence of reputation, 
that theſe lands only. paid one third of the tithes, i. e. a thirtieth 
part of the produce, to the rector, and were therefore called thir- 
tiethable lands. Jobn Wiggins proved, that upon the ſale of the 
ad vowſon to Strutt, the plaintiff, the deponent being ſteward to 
the owner of the eſtate took an accurate valuation of all the tithes 
in order to ſet a value upon the advowſon; and in that valua- 
tion he conſidered all the lands within the manor of Graces ag 
rendering to the rector only, a thirtieth part of the produce. The 
rector never received more than one third of the -tithes. The 
lord of the manor received; the other two thirds, and let ſome 
farms with the two thirds of the tithes, Other leaſes were made 
_— * N to one third to the rec lor. 
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dus in Chaneery, 627 
Solleiter GeneraFand Mr.” Hinge for the plaintiffs. . 
The anſwer of; Baker cannor be ſupported; for it is, though Pen 


informally ſtated, ſimply 2 prefcription de non decimando in a que A: 
glatt. There cannot be uch preſcription : Biſbop of Winchefter's. BarsB. 


caſe, 2 Co, 43s and Winchcomd's caſe, rhere cited, Cro. El. 293, 
Piggott v. Hearn, Piggott, v. Sympſon, Cro. El. 599, 763. If they 

claim a portion of the tithes, that muſt be derived under a title: 
from an ecclefiaſtical perſon; and they cannot ſo claim, * 
wade their defence upon the ground of a lay fee in che lord. 


Attorney Grrieyal and Mr. S 1lton for the defendants. 


The defence 3 is ſtated inartificially: but; it is not meant to ſtare 
in exemption from tithes, but an exemption from paying to the 


rector, becauſe that portion belonged. to the lord. It happened, 
chat the fame family, who had the tithes, had the manor : but 1 it 


is not àſſerted, that the lord took them in that character. It is ſo 
ſubſtantially ſtated, that the court will leave the plaintiffs to law, 
according to the late uniform practice of this court and the court 
of Exchequer, where there has been an actual pernancy of tithes 
by lay hands under conveyances as lay property for a great while. 
Thecourt will not by equitable aid diſturb ſuch a poſſeſſion, 
which might Have a lawful commencement, by calling on the 
defendants to Thew a hwful commencement : Fanſhaw v. Rotber- 1 
bam, before Lord Nortbington: : Scott * v. Airey, Exch. Edwards v. | 
Lord Vernon, Fech. 1781. This bill goes farther than any in calling 

upon the court to eſtabliſn the right ot the rector, who never has 

bad poſſeſſion, againſt che title of thoſe, b have had 1 it fo long. 


l 7 nr den os 
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In Scott v. nch which is” the oaly cafe 909 a ee rector, 
there was an ad ual pernancy of the tithe; upon which fact the 
judges relied: This is a mere retainer. In Fanſhaw V. Rother- 
bam, 1 apprehend, there was alſo a diſtinct pernancy : but as cited 
by Baron Eyre in Scott v. Airey it ſeems to have gone upon the 
ſtrong diſtinction between a lay i impropriator, who could alien, 
and a fpiritaal rector, who could not. In the former caſe there 
was no reaſon to diſtinguiſh tithes from the other property of 
the lay impropriator ; and there might fairly be a preſumption 


| of title, where there was any thing like an actual pernancy, £4- 
be V. Lord a l believe, proceeded on the ſame ground. OO 
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STzuTr of all purpoſes, for which a bl could be brought, this. din 
Barka is the worſt calculated for quieüng the queſtion ; fox it appears, 
"there never has been a queſtion from the middle of, the 16: 
century with regard to the right or poſſeſſion of theſe tithes 
claimed by the plaintiff. At the end of the 18th century this 
bill is brought to raiſe a queſtion, that appears never to have ex- 
iſted, at leaft from the 37th year of Henry 8h. The ground, upon 
which this Court interferes upon tithes, is either matter of account, 
| where the general right to collect the tithes is not in controverſy, 
| | but: the quantity due; and the account is better carried on in 
this court than in an aha on the Patute (a); which. io a penal 
| fatute: but I ſhould be forry, it ſhould be underſtood, chat if by 
4 the rule the judges have adopted in the trial uf actions upon the 

Fatute the plaintiff cannot make out his caſe at law, that is a ſuf- 
oh ficient ground to come here to be relieved from that fort of con- 
1 | ſtruction, that the judges of the common lay have raifed upon 
5 | trying ſach actions. The defence is very fairly to be — 9 5 
from the anſwer. The perſon, who drew it, if he knew what a 


plea was, did not mean to put in a plea of  prefeription-againſt 
the demand of the tithes. I hat plea, not only in ſubſtance; but 
in the manner, in which this is expreſſed, * or by other lawful 
« ays'or means, would be clearly bad. It is quite impoſfible 
it could have ſtood, He could not apprehend he was! drawing 
a plea. But the anſwer has very fairly ſet out all; che facts, that 


conſtirute the defence, and put the ; plaintiffs; in poſſeſnon of, al 
that caſe he is ro meet; and it is no matter how it is argued in 


the anſwer. It ſtates different inſtruments, family conveyances, 

purchaſes, ſecurities made, conveyances io raiſe money for debts 

and portions, and recoveries ;, and wherever it was neceflary to 

deſcribe ſpecifically the things, that paſſed, as upon the recovery, 

in the writ of entry, upon which the fine to the crown äs taken, 

the two thirds of the tithes in this manor are particularly. men- 

_ tioned, The parol evidence is the ſtrongeſt that can be of re- 

putation ; the denomination, that the lands had acquired of bi- 
tietbable land from paying only a third of the tithe to the rector; 
the particular knowledge every one on the ſpot had of the pe · 
culiarity reſpecting theſe lands; and the evidence of Wg- 

| int, who in his valuation upon the occaſion of che falc. to 

| this very plaintiff conſidered them as rendering to the rector 
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Caſes in Chantery. 


| oily @ thirtieth: part of the produce ; which of courſe entered 
into the value of the advowſon. The plaintiff therefore purcha- 


ſed a right with regard to theſe lands only to a thirtieth inſtead 


of atenth; I am glad to have been furniſhed with theſe autho- 


rities, in which this Court and the Court of Exchequer have re- 
fuſed to aid againſt a long poſſeſſion accompanied with family 
deeds and purchaſes any inquiry into the right, by which the 
tithes were held. Courts of Equity have no juriſdiction to affect 
the purchaſers (a). In the courſe of this long period, in which 
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no tithes have been paid to the rector beyond a third part, there 


muſt have been many purchaſes; and Lord Northington laid par- 
ticular ſtreſs upon that. Why is a Court of Equity to interfere 
to deſtroy a title. acquired under a purchaſe for valuable conſide- 
ration? In Scott v. Aire there was an actual occupation of the 
tithes. | What i is the evidence here? In ſome of the leaſes the 
land is _ deſcribed expreſsly as ſubject only co one thirtieth 
to the rector: in others the farm is let, and the two thirds 
of the tithes are particularly ſpecified as demiſed. On the other 
hand, when the leſſee enters, he does not merely retain: he does 
pay tithes; for he pays a thirtieth inſtead of a tenth; and that 
is clearly an ouſter quoad the two thirds retained, It is full no- 


tice to all ſucceeding rectors, that it was not by fraud or ſuj- 


| traQtion, but an aſſertion of right in oppoſition to that of 
the rector and as clear an adverſe poſſeſſion, ſtrongly mani- 


feſted by paying only one thirtieth inſtead of one tenth ; there- 


fore the difference is only in words. between this caſe and Scot v. 


Airey. The manner, in which this owner has exerciſed his right, 


is. by demiſing the land and the tithes of that land to the ſame 


perſon and receiving an accumulated ſum for both the tithe and 
the land. It is not neceſſary to enter into the diſcuſſion of the 
title. I can conceive a clear ground; the tradition of the pariſh 
ſhews it, Is it neceſſary to put the ſubjects of this kingdom 


to account for their titles antecedent to the reign of Henry 8th? 


Tf fo, it is not for a Court of Equity to put them under that in- 
quifition. Therefore am perfectly warranted in following thoſe 
precedents, ſo very reſpectable. Lord Northington does not put 
it upon che circumſtance of the lay rector; but expreſsly nega- 
tives the propoſition, that there may be a preſcription againſt 
him, and gives him every privilege of a ſpiritual rector. Upo 

the circumſtances of _ 2 and apparent title apo 
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- purchaſe to expect it. 


casts in Chanterr. 


the face of the deeds, family ſettlements and leaſes for a long 
time, he would not in a Court of Equity interpoſe to affect it 
and aid a perſon coming to diſturb it. There is no ground for 
an iſſue ; for 4 Court of Equity giving the leaſt ſuccour to break 
through the feces, that by the law the party is entitled to main- 
tan, would act againſt its own. principle, and diſturb inſtead of 
quieting poſſeſſion, the object of bills in this Court, and to which 
it has a general tendency. The one third of the tithes is not in 
diſpute ; therefore there is no ground to maintain the bill as to 
that; and upon Wiggins's evidence there muſt be coſts; for it is 
a bill by a putchaſer to get an advantage he had no right to, 
and with full notice, that he had no reaſon by the terms of the 


— 


ME GGISON v. MORE. 


nn, 


1 — fry 1 W RENCE Holler by his will dated July 18 ch, 1775, 
eg) 4 | after giving ſome legacies deviſed all his meſſuages, lands, 
life; re- tenements, hereditaments and real eſtate, whatſoever and where- 
mane ſoever to his mother for life; and after her deceaſe to his ſiſter 
8 OR Catharine Thorpe for life; and after her deceaſe to all and every 
want of p. her child and children in ſuck parts, ſhares and proportions, and 
bo al her for futch eſtate and eſtates, or charged with ſuch ſam or ſums 


children and 
their heirs as 


of money for the one and the other of them, as ſhe ſhould by 


tenants in will or codicil or by any deed or writing in the preſence of three 
His öder hay. or more witneſſes alone, notwithſtanding her coverture, deviſe 
ing owl limit or appoint ? with power to charge 100 J. a year for her huſ- 
by a codicil, band; and in caſe of no appointment he gave the ſaid eſtates after 
be acodici the deceaſe of his ſaid fiſter to all and every her child and children, 
>- nn t larry if more than one, and their ſeveral hears, as tenants in common 
he gave one and not as joint. tenants; if but one, to that one and his or her heirs 


annuity, and directing his annuities to be paid out of his 4 per cent. flock be 


them on his real 


eſtate in caſe of à dehciency; and directing the reſidue of his perſonal eſtate to be inveſted in freehold 
lands and hereditaments, he recommended/to bis filter to ferc}s and convey or join with her haſband in ſet- 
tling and conveying all his eltates and property, which ſhe might derive from him after his deceaſe, to the 
uſe of her two daughters for lite in Rel parts afes and proportions as ſhe ſhould approve, with remainder to 
their reſpective iſſue, and croſs remainders, and the uſual powers and clauſes ib ria ſettlement. - The tetta- 
tor's ſiſter died in his life; and her two daughters were his co- heireſſes. Some real eftates were purchaſed be · 
tween the executions of the will and codiciſ. As to the real eftate the will is nat revcked but is republiſhed 


by the codicil; and the two nieces are entitled to all the real eſtates and to thoſe directed to be purchated as 
tenants in common in fes. Nl . | 


Y - 


for 


forever and in (caſe his ſiſter ſhoald die without leaving any 
iſe ar vx ing and: without appuntment (the belt mode of doing 
whereat he declared would be by deed of partition or allotting 
ditdinetcftates:to:zach- of her children) he gave his faid real 
eſtates to his on right heirs for ever. He gave all the reſidue 
His perſonal eſtate: of what nature and kind ſoever to his 
matherg*5 not doubting her natural affection for my ſiſter in her 
4 diſpoſition chereof; and he appointed his mother executrix. 
lu the margin, where, he gave his filter the power of appoint- 
ment, there was; this note: There is, I think, a power for this 
« purpoſe reſerved in her marriage ſettlement. L. H. 
+5 +6 e079! 411 yd mr Ci 1 

The teſtator made Give codicils 5 the fourth of whick, 3 in 
(585 began thus : © I Laurence Holler, of He, do make this codicil 
« to my laſt will and teſtament (not now at hand.“) Then among 
other legacies and annuities he gave to his niece Mrs. Potts an an- 


nuity of 90 l. (tax free) for her natural life for her ſole and ſepa- 


tate uſe; and reciting, that he meant that to be a perſonal pro- 
viſion for her, he declared, that in caſe ſhe or her huſband or both 


mould diſpoſe thereof, it ſhould | ceaſe. and go to her ſiſter 


Meggiſon. He directed all his annuities to be paid out of his 3 
ßer cent. ſtock; 'and if. that ſhould not be ſufficient, he charged 
the fame on his real eſtate; and he directed, that all che reſidue 
of his perſonal eſtate, ſubject to debts legacies and funeral expen. 
ces, ſhould be inveſted in the purchaſe of freehold lands and here- 
ditametats in Kent; and I recommend to my ſiſter to ſettle and 
* convey or join with her huſband in ſettling and conveying all 


* my eſtates and property, which ſhe, may derive from me after 
* 775 on deceaſe, to the uſe of her two daughters for their lives | 


in ſuch parts ſhares and proportions, as ſhe ſhall approve, with 
« « rernainder to their reſpective iſſue; and in default of iſſue of 

u either of them, with croſs remainders to the iſſue of the other 
2 with! the uſual powers and clauſes in ſtrict ſettlement; and in 
regard his mother was then in the 88th year of her age, he ap- 
pointed Moore and Buſbnan his executors. The will and codicil 
werte executed according to the ſtatute of frauds. 

"The teſtator purchaſed real eſtates after he had made his will, 
— before. the fourth codicil. A ſmall part was purchaſed after 


che fifth codicil, The teſtator's mother died in 1787; Mrs. 


"Thorpe in 1789, leaving two daughters Mrs. Meggiſon and Mrs, 
Potts; her huſband died in 1792 ; and the teſtator in 1793- 

The 
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the ſuppoſition, that the will was revoked as to the real neee by 


claimed under the codicil the eſtates, of which the teſtator was 3 


i or in tail. 


ttruſt. 


| Caſes in Chaneery. 
The bill was filed hes Thomas Meggiſon and his mio againſt 
Thomas Meggiſon, their eldeſt ſon, and their other children, Mrs. 


Potts and her children, and the executors. - Mrs. Meggiſon and 
Mrs. Potts claimed all the real eſtates as co heireſſes at law, upon 


PX. — 1 1 i 


the codicil; if not, they claimed as tenants in common in fee 
under thoſe inſtruments the real eſtates, of which the teſtator was 
ſeiſed at the execution of the codicil. They alſo claimed as 
next of kin the reſidue in moieties as nndifpoſed of, or under the 
codicil.as tenants in common in fee the eſtates directed to be pur- 
chaſed. The children contending, that the will was revoked, 


ſeiſed, ſubjeck to the life eſtate of their mother; the eldeſt ſon a; 
tenant in tail, the others as tenants in common with him in fee 


Malin V. 3 (ante 333, 529.) was cited as an authority, 
that the recommendation in the codicil created an abſolute 


Lord CHANCELLOR. 


| The firſt queſtion is, whether as to the real eſtate the will is re- 
voked by the fourth codicil. No intention appears in the codicil 
for that. It would be a moſt violent conſtruction. The com- 
mon rule is, if the will and codicil may ſtand together, they are 
to be conſidered as parts of the ſame inſtrumenr. There is not 
an expreſſion in the codicil, that immediately and directly touches 
the real eſtates diſpoſed of by the will. He revokes the diſpoſition 
of the reſidue of his perſonal eſtare ; and incidentally in ſtating 
the arrangement as to that words occur, which are contended to 
imply a revocation of the deviſe by the will. In making the 
codicil, not having the will at hand, he had a recollection, that 
he had given with regard to his real eſtate a power of appoint- 
ment to his ſiſter, which it appears by the marginal note in his 
will he thought ſhe poſſeſſed, notwithſtanding her coverture, by 
her ſettlement. It was a power to appoint by deed or will; but 
only in favour of her children. As to the perſonal eſtate to be 
laid out in land, I think ſhe would take it by implication for her 
own life: but there is no eſtate expreſsly given to her. As to 
the e in all theſe 3 | think 1 it has been ob- 

ſerved 


Caſes in Chancery. 
rel before (a), and it is well founded, it never turns upon the 
grammatical import of the words. It may be imperative: on 
the other hand it is not neceſſarily fo. I muſt conſider the ſub- 


ject matter, che fituation of the parties, and what is the probable 
intention. In my apprehenſion the teſtator meant to leave it very 


much at large to her; and if ſhe had ſurvived, - which event he 


contemplated, it was not imperative upon her to make preciſely 
that ſort of ſettlement, he had very looſely ſketched out. By the 
will he had given her a power of appointment to-her children by 
deed or will. He then recommends it to be by deed and with 
the concurrence of her huſband, By the codicil he creates an 
obvious inequality between the children by the annuity to Mrs. 
Patts; and he extends the power of appointment to the iſſue of 
the children, who had in the mean time grown. up, and who 
were not under the will objects of the power. But it was not 
poſitively meant to tie her down to make that ſettlement. Her 
family being in very different circumſtances from what they were 
when he made the will, he meant to leave it to her, and particu- 
_ larly her power to redreſs the abſolute difference, that would 
have ſubſiſted between the two daughters. If he meant to point 


out to her the propriety of appointing in her life and of making a 


ſpeedy ſettlement with her huſband, then he has made no diſ- 
 polition upon the ſuppoſition, that no appointment is made by 
her, If it is referred back to the will, engrafting the two to- 
gether and endeavouring to make it conſiſtent, the will in caſe of 
no appointment gives it to the daughters. If I-was imperatively 
to ſay, they ſhould take only for life and their iſſue in ſtrict ſet- 
tlement, 1 ſhould do a thing moſt foreign to his intention. His 
filter might have done it. He left a diſcretion to her: but I can- 
not b he has left it to me. If I decide that to be the effect of 

this will, I am perfectly certain, Lam actiag contrary to his inten- 
tion, and of nothing elſe. I think, the codicil is a republication 
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of the will. Therefore declare the plaintiffs and Mr. and Mrs. 


Ports entitled in equal moieries in fee to the real eſtates and allo 
co the lands directed! to be purchaſed. * 


0 EE 
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Devi ſe to the 


heir at Jaw 


aud his iſſue 


male in ſtrict 
ſettlement; 
remainder in 
truſt to be 
ſold and the 


- money to be 


diſtribute4 


among cer- 


tain perſons 


or the ſurvi- 


vors or ſurvi- 
vor of them, 
and that the 
ſhare of one 
ſhould pre- 
vious to her 
marriage be 
ſettled upon 
her for life; 
and after her 
death upon 
her iſſue; in 
default of 
iſſue upon her 
right heirs ; 
the produce 
of the ſale is 
to be conſi- 
dered as per- 
ſonal, wy 4 
veſts in the 
ſurvivors at 
the death of 
the tenant for 


life without 


iſſue male. A 
ſettlement 

in truſt for 
the huſband 
for life, then 
for the wife 
for life, then 
for the chil- 
dren as they 
ſhould ap- 


point, in de - 


fault appoint- 
ment equally; 
if no children, 
according to 
their j joint 
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R? OBERT MOZ0NG his will, dared 420 20. e 

giving ſeveral legacies, gave to his nephew John Maron all his 
eſtates, as well copyhold as freehold, for the term of his natural 
life ; and after his death, if he thould leave any fon or ſons, to 


dhe 1 ft, 34. za, and all and every other ſons of his body i in tail 
male ſeverally and ſucceſlively one after another ; and in default 


of any ſuch ſons the teſtator gave all his faid: eſtates to Watts, 
Brograve, and 7% 550 f nder, and their heirs, upon truſt to make 
fale thereof together or in parcels at ſuch time or times, as they 
might thick they would ſell to the beft advantage; and I will 
* that the money arifing by ſuch fale or fales ſhall be equally diſ- 
© tributed among the the ſons and daughter of my late niece 


„ HAunt Winder, or the ſurvivors or ſurvivor of them; hereby wil- 


« ling, that fuch fourth or other part of ſuch money, as the ſaid 
« daughter ſhall become entitled to, ſhall previous to any mar- 
« riage contract ſhe may enter into, be ſecurely ſettled upon 


« her for the term of her life, and after her death upon the iffue 


of het body, and in default of ſuch iſfue to her own right 
« heirs.” The will contained a clauſt ay ar executor : Sur 
a blank was left Tor the name. 1 | 


By a codicil, dated 1 Wy rh the belhees- made boch al. 
teration in the diſpoſition bf his perſonal eſtate, and in other 
reſpects confirtned the will. The will and codieil were execu- | 
ted according to the ſtatute of frauds. The teſtator afterwards 
prepared with his own hand, but did not execute, a writing pur- 
porting to be his laſt will and teſtament, giving legacies with 
ſome variatious from thoſe in his former will and codieil; and 
ſubject thereto he gave all his eſtates as well copyhold as frechold 
to his nephew Jobn Moxon for life and his ſons ſucceſſively in 
tail male, and in default of ſuch ſons to the ſame truſtees upon 
truſt to ſell, as in the former will;“ and I will, that the money 


appointment +4 default wide to the huſband, his executors, &c. is a. ſuflicient execugion of the direction 


in the will, 


Witneſs to a will not dan at the executionor death of the teſtator is 8 though intereſted 


| at his examination, 


Lariſing 


\ 
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| « ifing by ſuch ſale or ſates ſhall be equally diſtributed tains 99s. 
« the ſaid John and Jeep, Winder, and Elizabeth, their ſiſter, or >= 
the ſur vi vors or ſurvivor of them; hereby willing. that the third 1 5 
« partywhich theſaid Elizabeth may be entitled to, ſball previous to 
« her marriage or any marriage contract, ſhe may enter into, be 

 « ſecurely ſettledby law upon her for life, and after her death upon 

« the lawfal iſſue of her body, and for default of ſuch iſſue upon 
ber right heirs ; and ſuch third is given to her upon condition, 
that i ſhe ſhould marry without having her third ariſing by ſale of 

« my ſaid eſtate ſo ſettled, then ſuch her third {hall go to her bro- 

+ thers Jobn and Zofeph to be equally divided between them.” By 
this paper John Moxon was appointed executor.. He wag alſo. 
heir at law. The copyheld: eſtate was furrendered to * uſe of 
the will. 


* 


| Robert the eldeſt ſon Pp we Winder, had by the firſt will an 

ahſolute legacy of 1000 J.; for which the codicil ſubſtituted the 
intereſt and dividends of 1000 J. bank annuities for his life; and. 
directed, that after his deceaſethe principalſhould be equally divi- 
ded between histwobrothers and his fiſter or the ſurvivor of them; 
and the laft inſtrument- contained a diſpoſition of 1000 J. ſtock 
ſimilar to that in the codicil. The teſtator died in 1785; Jobn 
Moxan proved the unexecuted will in the eccleſiaſtical court; 
and entered upon the real eſtate and was admitted to the copy- 
hold. Nobert Winder died in 1585, In 1787 Elizabeth Winder 
married Fo/epb Eyon ; and by a previous ſettlement reciting, that 
Fohn and Joſeph: Winder and Eliaabeth Lyon had by the death of 
Robert Winder become entitled to the hole of the money, which 
would ariſe from the ſale directed by the will of Robert Moon 
after the deceaſe of John Moxon without ifſue male, it was agreed 
that the ſhare of Elizabeth Lyon ſhould be paid to truſtees, upon 
truſt to inveſt the ſame in real or government ſecurities in truſt 
e permit e Lyon to receive the dividends and intereſt for 
hfe ; and after his deceaſe to permit Elizabeth Lyon to receive 
the dividends and intereſt for life; and after the deceaſe of the 
ſurvivor. in truſt for all and every their child and children, as 
they or the furyivor ſhould appoint; and in default of and until 
appointment and-av to ſuch part as ſhould be unappointed, to 
apply che fame to and among all and every their child and child- 
ren, equally to be divided, if more than one, ſhare and ſhare alike, 
at the times therein mentioned; and in cafe there ſhould be no 
: child, that ſhould become entitled, in truſt for ſuch perſon. or per- 
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ſons in ſuch manner, &c as Joſeph Lyon and his wife "0 by 
deed or writing jointly nt and in default of or until fuck 
appointment and as to ſuch parts, whereof there ſhould be no ap- 


pointment, in truſt for Foſeph Lyon his executors adminiſtrator, 


and afſigns. The ſettlement contained a power to the truſtees, 
in caſe the remainder deviſed by Robert Moxon ſhould take effect 


in poſſeſſion during the joint lives of Lyon and his wife or the 
ſurvivor, to make partition with their conſent; and to convey the 


ſhare of Lyon and his wife upon the ſame truſts, as were declared 
concerning the money arifing by the ſale, in caſe the ſame ſhould 


be fold. There were ſeveral children of this marriage. Fo/eph 
' Winder the younger, fon of Anne Winger, died on the 11th of 


June 1793. Jobn Moxon died without iſſue on the 26th of on 


1793. 


The bill was filed * Brograve, one of the 8 in che will 
of Robert Moxon, to have the will of the 2d of May 1783 eſta- 
bliſhed and the intereſts of the parties declared; and if the ſettle- 
ment made upon the marriage of Lyon and his wife ſhould appear 


to the Court not to have purſued the directions of the will, that 


it might be referred to the Maſter to approve a ſettlement purſu- 
ant to thoſe directions; and that the real eſtate might be ſold. 
The defendant Zyor by his anſwer ſtated, that he was induced to 
direct ſuch ſettlement, apprehending, that the ingreſt of his wife 
was not only contingent upon the death of Fobn Moxon without 
iſſue male, but alſo upon the contingeney of her ſurviving him ; 
which contingency, he apprehended, materially leſſened the value, 
and induced him to conſider; the ſettlement made by him as 
more than an equivalent. There were two other queſtions be- 
ſides that, which aroſe upon the ſettlement: 1ſt. Whether the 
produce of the ſale directed by the will was to be conſidered as 
real or perſonal eſtate: 2dly, Whether the death of the teſtator 


or of Jobn Moon was the N of n at which the * 
_ veſted. | ad Oy 


FE 


An objection was made to the competency of one of the 


witneſſes to the will, as intereſted at the time of his examination: 


but as he had no intereſt at the execution of the will and the death 


of the teſtator, the Lord! Chancetlor 5 . . him 
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„ anon for £yon and hir wife, defendants. 


"Upon the authority of Fletcher v. Aſhburaham before Sir T bomas 
Seen this property muſt be admitted to be perſonal. As to the 


farvivorihih, in Haw: v. Hows, 1 N,. 13. Lord Hardwick: thought, 
Lord Cowper's conſtruction in Lord Bindon v. Lord Suffolk 1 P. 


Wil.-96. was not natural, but might be reſorted to, if there could 
be no-other reaſonable conſtruction. Here the teſtator clearly 


underſtood, the daughter might have more than a fourth fhare ; 


eee .., 
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therefore the words of ſurvivorſhip were to have effect. The 55 


teſtator did not expect the death and failure of iſſue of his nephew 
* bis ann. * v. O's Cowp. 309. 0 | 


As to the ſettlement, there is no zettion to the huſband's in- 
tereſt for life, as it is not directed to be to her ſeparate uſe. 
There is a gift over in the unexecuted will; which will affect the 
copyhold eſtate: Carey v. Aſteww, 2 Bro. C. 2 58. Except in the 


ultimate remainder ts 1 r K e 


2 | 


Mr. Ligd and Me. Penton for the ho of 3: and 


* . 


The 6 gone "Farther . the intention ; * was, 
that Mrs. Lyon ſhould only be tenant for life ; then hed huſband 


cannot be entitled to an abſolute eſtate for his life. The Court 


ail execute the intention by — OT IOon. 


.Y Mr. Manefield and Mr. Comphel for the repreſentatives 4 nw 
— Foſeph Winder. 


Baldwin v. Karver proves, not that children who 3 to 
die before the time of diſtribution, are excluded, but that all 
coming in efſe are included; and in chat reſpe& it does not ap- 
Fly; for here no ſabſequent children could take. In Roebuck v. 


Dean (ante 2655 4 Bro. C. C. 403, your Lordſhip decided accord- 


ing to Stringer v. Philips, 1 Eq. Abr. 292; 1 P. Wil. 97; as the 
Arſt words made a tenancy in common. If the time of veſting 
48 poſtponed till the death of John Moxon, there would be an 
_ inteftacy in caſe of the death of all in his life; which certainly 
was not intended. Contingent intereſts may veſt ſubject to be 
 deveſted; and are deviſable: Perry v. Fones: 1 H. Black. 30; 
Vo. II. 72 1 7 


17986. ven Rap 2 68. „„ . 
Beat veſting, unleſs there is ſomething to prevent it: Hanes v. Heurty 


W — 265 wary mh was a deviſe we a reverſion. is. 


10 oaanen Eren 


'Thizia ama of 1 e into ane at a 
given period. If any of theſe perſons had died in the life of the 
teſtator it would be a lapſed deviſe for the henefit of his heir ; 
| therefore there might be a reaſon for inſerting the words of ſur- 

vivorſhip with regard to theſe deviſees ; for if any had died 

in his life, it would have defeated his intention by giving the 

| heir at law more than an eſtate for life; which only he was in- 

| tended to have. In Roebuck v. Dean there was no contingency : 
all, who were living at the death of the teſtatrix, could with the 
tenant for life diſpoſe of the money. I have found a note I made 

on the caſe, of Lord Bindon v. Lord Suffolk upon looking into 

the caſes of the Houſe of Lords. It is inaccurately ſtated in 

Peere Williams. That ſam was given by the teſtator to his two 
brothers George and Henry and the four children of Henry, equally 
do be divided among them, ſhare and ſhare alike; and if either 
8 of them die, to the ſurvivors or ſurvivor of them. The ſum 
was an old debt from the crown ſecured upon the hearth money 
revenue, which was taken away by ſtatute. My note is, that 
the words related to the time, when the debt ſhould be paid, 
from the circumſtances of the caſe. That governed the deter- 
mination of the Houſe. of Lords. It was an unproductive fund 

till payment; and could be of no uſe to any one, That was an 

event depending upon intereſt and ſolicitation, and was extreme- 

ly retarded by the confideration of its going to repreſentatives. 

. I think in general it is perfectly true, that theſe words will not 
1 e prevent the veſting at the death of the teſtator: but the circum- 
| ſſſlances of the will give it a very different effect. In this will, 
the penning of which is very particular, when once you fix his 
intention, that they ſhall take it in money, which is clearly the 
ſienſe of thas will, there is no gift till the diſtribution: the ob- 
ject of the diſtribution is pointed out to be among the perſons 
named, or the ſurvivors or ſurvivor. That excludes the poſhbi- 
3 liry of n. in as objects oh = . dn A*. are 
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3 there is no forfeiture as to the freehold 
eſtate; as to the copyhold, it is given over, and there is a for- 
feiture, But if no one has an intereſt to modify 


the ſettlement be varied? She might part with it by fine, Whe- 


cher the ultimate remainder is limited to her, to her and het 


buſband, or heirs, 1s indifferent to all my world. 


*EOLEMAN w COLEMAN, | 
h in, 1795. | 


0 HN 90 · E M AN by his _ madein 1771 reciting, that 
he was poſſeſſed of a bill of exchange drawn in his favour upon 
. company and accepted by their order and entered 
in their books for the fam of 1500 J. bearing intereſt at 3 Per cent. 


| gave to his wife the intereſt of the ſaid bill for life; and directed, bi 


that after her deceaſe the faid bill ſhould be fold, and the money 


arifing thereby ſhould be equally divided among feveral nephews 
and nieces ſhare and ſhare alike, with ſurvivorſhip in caſe of the 
death of any of them in the life-time of his wife. He alſo gave 


his wife all his houſchold goods, plate, linen, wearing apparel, 


watches, china, notes of hand, book debts, and what ready mo- 
ney he ſhould have in the houſe at his deceaſe ; and he appointed 
her executrix. The teſtator after making his will received from 
che Eee Tuda company the faid ſum. of 1 5007, due on the fad 


- tuted the 


bill; and he lent it upon perſonal ſecurity. Some time after- 


wards he called in 100 4 which he lent to Fohn Haynes, who be- 


death of the teſtator in 1778 from the perſon, to whom it was 
Tent, but was afterwards-paid to his executrix. The bill was 
filed by the ſurviving nephews and nieces againſt the executrix 


to. eſtabliſh their right to the ſum of 1 5007. ſubject to her life 30 ee. | 
intereſt. The executrix by her anſwer ſubmitted, that the le- fe Aa, JJ. 


the limitation 
| £0 her right heirs, of courſe it is in their power. Cui bono ſhould 
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BrogGrays 
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Wax wan, 


Teſtator gave 
the intereſt of 
a bill of ex- 
change on the 
Eaft India 
company to 
his wife for © 


death the · bil 
ſhould be fol 
and the mo- 
ney divided 
among cer- 
tain perſons 
with ſurvi- 
vorſhipin caſe 
of the death 
of any in her 
life. This bill, 
which couſti- 


bulk of the 
teſtaror's pro- 


* / perty, was 
came inſolvent. The remaining 1490 J. remained due at the pn nn 


paid in his 


was nor an 
ademption of 


the pigs 
1.44.4 2 45. 


gacy was adeemed. It appeared by the anſwer, that this fund 464: 


n che bulk of the teſtator's property. 


9 5 85 cin — 

2995. © 207. Mangfeld ind Mr. — for the pan. 
Cl I; is impoſlible to infer an intention to adeem ; ; for this bill 

. 6 was paid in the uſual courſe, in which the company pay theſe bills 


in rotation. The teſtator knew it would be paid in; therefore 
it is not like a common debt. This is not a ** guy * 


with reference to this 8 

| 117 Cooke, for the defaident. 
ERR. "This i is a ſpecific legacy and adeemed. The diſtinQion be- 
mw: teen a voluntary and compulſory payment is exploded. Aſs 


Burner v. M*Guire, 2 


2 Bro. C. C. 408, Attorney General v. Parkin, 
** | 5 Ce EE 3g 


X 


Lord CHANCELLOR. 


es It has been ſaid, that the diſtinQton 3 is exploded. The BY 

cation of the diſtinction may often fail extremely in the particu- 

lar caſe : but where the teſtator is compelled to receive payment 

of the debt, a pretty ſtrong preſumption ariſes, that there is no 

variation of - intention : where he goes of himſelf, no n 

urging him, and deſtroys the form of the thing ſpecifically given, 

that is a good ground of argument the other way. Ithink Lord 

Camden decided very rightly ;- and I remember, he gave a very 

able opinion. He conſidered upon the whole will, that the in- 

e & ſtention was to give every thing to the college; not that identi. 
2 cal mortgage, but all mortgages, all bonds, all ſecurities. It was 
| only a method of deſcribing all his perſonal eſtate placed out upon 


3 42. 
227 ws SN 1 _intereſt. The diſtinction will not determine all caſes : the nature of 
IS the legacy, the particular will, muſt be conſidered. It is not a diſ- 
9 tinct propoſition to ſay, ſuch a legacy 1 is ſpecific, and all ſpecific 
legacies areegu/dem Feneris. There is a difference, whether a ſpe- 

9455 thing is given, or a legacy, equivalent to money, marked 

with reference to a particular ſecurity, as a bond: it is ſpecific 

.quoad the legatee, ſo as that it ſhall not abate, when it is with re- 

/ ference to a particular fund... But the defendant has great dif- 


— 


— — D * 
= \ 
* 


3 3 


27; ficulty from the particular frame of this will; for it is inconfiſt- | 
| 98 ent with common ſenſe, that he ſhould have given in the manner 
n he has with reference to a bit of Paper and. not with reference to 


the ſam, Giving an intereft for life in the intereſt of a bill of 
 .gxchange be did not mean to deſtroy her intereſt for life, if the 
. dill was paid. He conſidered it as a permanent ſecurity, He 
| "IM | 2 had no diſtinction in his mind between a- bill of exchange * 


e TL _ CCL nnn 
— 3 * Ps. \ a k FF. _ . . 
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Cutts in meu 


he 3 Iadis ſtock: He creates arrivorſhip "I 
ter che death of his Wife, who is now living. It is ſtronger with 
regard to n bill of exchange upon the company than a common 


bond; for to a reaſonable certainty there muſt come a time, when 
that bin will be paid: but it is very common to let money reſt 


upon a bond. Upon the particular frame of this will there is no 
doubt. Tt was in fact the bulk of his fortune. He _ would not 


put her to the e of giving an account of * houſehold 8 
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HE bill ſtated . following as” The Sy became 

- a creditor of Martin to a conſiderable a amount by lending 
| vic money and diſcounting bills. Among other money tranſ- 
actions the plaintifF lent 410 4. to Martin who as ſecurity gave a 
Vill or exchange for 210 J. and executed a warrant of attorney to 
confeſs judgment for 200. with a defeaſance on paying that ſum 
by inftalments. Marta making default upon the firſt inſtalmept 
the plaintiff entered up judgment, and the goods of the defend- 
ant were taken in execution: but for the purpoſe of giving him 
an opportunity of diſpoſing of them, to the moſt advantage, ſome 
of chem conſiſting of pictures, it was agreed, chat the ſale ſhould 
4% delayed, and a bill of ſale was executed by the ſheriff to an 
upholder at an appraiſed price; and the goods were removed to 
the plaintiff's houſe, Soon afterwards a commiſſion of bank- 
Taptcy iſſued againſt Martin; and the aſſignees, one of whom 
was the petitioning'creditor, claimed the property in the-plain- 
_ riffs poſſeſhon upon the ground of acts of bankruptcy 1 
3 to the date of his ſecurities. bak 


1 


The bill, which des Aal the ne aa "Y se 
N that che commiſſioners refuſed to permit the plaintiff to 
prove his debt upon allegation, that the goods in his hands and 


refuſed in- 
le by the ſheriff were of much greater value; that the plain- e N wh 
at had —_ 8 5 che commiſſion was ſued out to de- covery and 
| Kay 534 Wo in function: 
en * ee e @ demuffer by, the Fankrapt diſallowed. 
[22845 Vor- u. 8 A n Fey fraud 


Bill EY 
bankruptand 
aſſignees 
charging 2 
Cm 


baukruptcy 
to defeat the 


' plaintiff's 


execution, 


and ſtating, 


that, under an 


agreement 


with the aſ- 


fignees tor aa 
arbitration * 
the plaintiff 
depoſited the 
goods for ſale, 
the produce 
to be in truſt 

according to 
the award, 
that he had 
loſt his co 


y 
and the 55 , 


ſignees had 
obtained the 
original from 
the perſon, 
with whom 


it was depo- 
ſited for the 


| benefit of all 


parties, and 
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fand him of che aid money and aflite; chat Adern ug not a 
trader, nor indebeed to the petitioning creditor in any debt, upon 
which the commiſſion could Mlue ; which was therefore Haudu- 

llent; that Martin came twice to the plaintiff, and requeſted the 

 pluntiff zo make him. 2 bankrupt, Gying, though Ke had nor 
been a trader, he would go immediately and buy and {11 pic- 
n)) rhat i che plaincif mould nor make 
im a bankrupt, the defendant Yobn/on mould, and had Promiſed 
to procure a certificate under ſuch commiſſion, if he would in- 
validate the debt due to the plaintiff; that the act of bankrupt- 
ey was concerted and planned by the defendarits Martin, Fohn- 
Jon and 'Elward; and that , Martin never did commit an act 
of bankruptcy, upon Which a commiſſion could legally be 
founded. The bill charged ſeveral falke ſtatements by Martin 
before the commiſſioners ; that upon an action being threatened 

| by the aflignees the plaintiff offered an arbitration, . which was 

4 accepted, and that under an agreement dated April 28th, 1794 and 
| executed by the plaintiff and the aſſignees the goods were deliver. 

dect an auctioneer to be ld for the benefit of the party, in whoſe 

....; Favour che award mould be made ; that the plaintiff loſt his copy 

oe the agreement; and upon application to the ſoliciter under the 

 commilſion, with whom the original bad been depoſited for the 
| __ enefir of all parties, he was informed, chat at the particular re- 
— gqueſt of the allignees it had been delivered to them; and that 

' _ _ -— "they refuſed to furnich the plaintlif with a copy, or permit the 

"fame to be inſpected. The bill Prayed a diſcovery and injunc- 
tion. The bankrupt demurred, alledging, that he was not con- 

 _  cerned'in/intereſt; and chat the diſcovery was matter of evi- 
delence between the plaintiff and the other defendants, to which 
de might be examined as a'witheſs, "The demutrer vas dif. 
allowed ; but was reheard upon the petition of the bank- 


7 8 Js 1 "> 1 p Ss NT x ; | ku. 1 4 : 
Alomey General and Mr. Hall, for the danuryer. RNS 


This diſcovery is prayed, not merely to aid che defence at law, 
bdaut for the purpoſe of this relief; that the commiſſion being ſuf- 
fered to remain, [becauſe vo one diſturbs it, the glaintiff may 
.. ave an junction" to reſtrain the defendants from trying the 

' _ . queſtion with him at law The diſcovery is not prayed agaiaſt the 
._- - bankrupt for the purpole of any relief againſt him for he can 

brigg no action. The queſtion is, whether, where there is à hill for 
+ diſcovery with a view to relief in this court, a perſon, againſt 
a + © rg wee x EIS eg, 


bene there ein be ue decree, can be mide a party merely for 


che pe ot purting in an"an{wer, which" the plajnyF cannot 
read either here or at law. "The bankrupt is capable of examina- 


imtiaterial to anſtrer the charge of fraud. A bill for diſcovery 
will got lie againſt a witneſs to a will. It is admitted in many 
caſes, thet a witneſs cannot be made a party: Plummer v. May, 
1 Vef. 426. Finth'v. Finch, 2 Ve 493. Cookſon v. Elliſon, 2 Bro. 


GG. 252. Cartwright v. Hateley (ante vol. 1. 292:) In Griffin 
v4. Archer, Exch. July 3th, 1794, the bankrupt and five others be- 
tame bound for a ſheriff's officer to indemnify the ſheriff. Some 


rupt and four of the orhers,, The aflignees brought an action 


Y 4 6 
p 


had no demand againſt the plaintiff but without ſuch diſcloſurg 
the plaintiff could not defend himſelf againſt the adion. A de- 


Aifelofure from che hankrupr it would appear, chat the alignees 


F ol 


murrer by the bankrupt was allowed. 
Webs: 5 3s" anna Te | ws : 3 9319 DS. 


7 A * 4 Sy | 1 2 5 2 F | WS, a | 4 0 — | * 4 [ | i f p \ ; a F ? | ö - | K. \ N Z f . | * 
Lord CHANCELLOR. LE: ok 
- pe v 4 * = : . A | 1 — | 2 : | » . 


* This is an experimental demurrer, not put in for the ſake of 
this cauſe, but to feel the pulſe of the Court for ſome othet 
_ cauſe... Theres no pretence for che demurrer. This is à bill 


ſlating 2 caſe for relief, a caſe of contederacy between the defen- 


de made, not perhaps for the ſpecific relief prayed by this bill, is 
the bankrupt, who has demurred. It is by the hill Rated, that 


under che operation of the commiſſion founded upon ſuch an 


_ ution'of the goods and the colts. of the cauſe would be made 
odd by che decree. The caſe, of making a witneſa to a will a 
defendant to know, What he will ſay, when: he comes to ſupport 
Abe will, is perfectly different: but if it as a oaſr in which 
ide eil was mpeached,-as obtained by fraudulent practices, the 
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tion both before the commiſhoners and at law. This is a pro- 
ceeding perfectly immaterial. | In Ferrard v. Sanders, (ante 4 540 
Ahe ples went to 4 negation' of the title. your Lordſhip beld it 


dants; and the material party, and againſt whom a decree might 


4& che plaintiff is defrauded of goods put into his poſſeſſion for 
_a bond fide debt. If the caſe is made out at the hearing, the reſti- 


lofſes were incurred; which were wholly ſatisfied by the bank- . 


againſt the fifth ; who filed the bill, charging, that upon a full * 


- * 
* 


dene o dee 
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We I 21ſt and 22d, 1795. 


H I $ Niet came on upon an app̃eal from the decree of the 
| Maſter of the 28 in favour of the defendant, ante 46 5. 
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—_ " My. Piggot, Mr. Ligd, gh Simeon, wp Mr ban for we 
= > _—_ 1 Ae | | 
_—  - Ia the ces 'S parol evidence che plaintiffs 8 ſucceed. 
2 Tonk | Brown V. Selwin, which went to the Houſe of Lords, made , 
dee p impreſſion on Lord Hardwick. In no ſubſequent caſe ex- 
/ cept Lale v. Lale was parol evidence admitted till Newrſe v. 
- Finch ; "which is not an authority for it; as upon the face of the 
will there was enough to turn the execurrix into a truſtee. Your 
Lordſhip thought, the circumſtance of finding the ſketch of the 
codicil with the will gave body-and conſiſtency tothe evidence, and 
therefore only conſidered it worthy of regard. Mr. Juſtice Buller 
confined it to the time of making the will; which will include 
the preparations and inſtructions as well as the execution, There 
is no caſe upon declarations previous to the will : the making of 
the will would put an end to them. The converſations at the 
1 time of making the will have been generally with men of buſi- 
1 6 neſs, principally inſtructions to the attorney. There is no caſe 
upon ſubſequent declarations except Lale v. Lale. The admiſſion 
of the evidence there by Lord Hardwicke is not to be reconciled 
with his declaration in Blial born v. Feaſt. The Duke of Rutland 
I V. The Dutcheſs of Rutland is an expreſs authority, that the evi- 
1 dence muſt be confined: to the time of making the will. In 
„FNeachſeld v. Careleſs the evidence was of that fort, and by the per- 
om, who drew che will ; but it was derermined aan che enecu⸗ 
tor upon the face of the will. In Petit'v. Smith and Lady Gran- 
ville v. The Dutcheſs of Beaufort the nature of the evidence does 
not appear. Evidence of intention ſubſequent to the will has no 
effect. The evidence in this caſe is very looſe and ſuſpicious; 
not one of the witneſſes to the will has been examined to prove 
the declarations at the time; therefore there is an abſence of all 
c temporary evidence. The defendant clandeſtinely got poſſeſſion 
of the will, and took an opinion of counſel upon it. The evi- 
dence of Anne Retherie, the ee 18 a not her own. It 
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— Chancery. 


is in che exat words of the interrogatory ; and it confiſts df de- 
clarations long after the will. No third perſon was preſent at 
any of theſe converſations ; and not one of them was begun by 


the teſtator. The ſubjecte are foreign to the will; to which he 


4s artfully lead. Dixon's evidence applies to a future purpoſe of 
1 This is the only caſe, in which there cannot be by 
an flvne or ſome other way a viud voce examination; and that 
is the reaſon the Court has always ſaid, the proof ought to be 
plain and indiſputable. In the diſpoſition of the real eſtate the 
defendant is poſtponed to his elder brother. The addition of the 
word heirs” is too trifling to have any effect. The teſtator's 
declaration, that he means to diſpoſe of his worldly eſtate, has 
not been relied on. It occurred in Bowler v. Hunter, and 
Mane v. Finch, and occurs in almoſt every caſe, and frequently, 
here the reſidue is not diſpoſed of. To comprehend the whole 
it mult be connected with the deviſing part; otherwiſe it means 
90 to ſpeeify the ſubſect matter: Deun v. W e 657. 


ray Ce Solicitor PII Mr. Mansfield, Mr. Graham, 
and Mr. Hall in ſupport of the decree, 

This was notdecided upon the 1 evidence Guy: but king 
it to be admiſſible, the Maſter of the Rolli ſaid, he muſt. aſk him- 
ſelf, whether he was ſatisfied, the executor was intended to have 
the relidue; and he had no difficulty in ſaying, this evidence 
| coupled with the will and the expreſſion © his heirs” ſhews it. 
"The reaſon for not admitting the evidence in Brown v. Selwin is 
the very converſe of that, upon which it is admitted in theſe caſes: 
If the inftrument ſelf exprefsly declares, who is to have the re. 
| ſidue, evidence is not admiſſible. This is like the cafe of a por - 
gon given to a child; which is preſumed a fatisfaction of a le- 


gacy: but evidence is always admitted, and ſubſequent evidence. 


There 1 is no principle, upon which evidence of parol declarations 
. made at one time can be received and made at another time can- 
not be received. In Dochſey v. Dockfey, 1 Bro. P. C 324. there 
wag a diſpoſition of real and perſonal eſtate ro the wife for pay- 
ment of debts and legacies: the decifion was againſt a reſulting 
truſt te to the heir both upon the will and the evidence; part of 


Which was converſations Previous to the will. In ee v. 


Buckley che declarations muſt have been at different times. It 
woyld be dangerous to confine the evidence to the time of 
making the will; for that would put it in the power of the 
ſcrivener. The principle is ſound as laid down by your Lord- 
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mean a mere office. He had the ſame meaning, as when he uſed 


The ſtep of taking an opinion upon the will, which was ac- 


teſtator s eſteem, and who of his averſion, but muſt ſatisfy the 


has without the evidence as good a title as an heir at law. 


2 
dap in Bowler v. Hunter, that it is ſufer to reſt upon authority 
than to innovate. The introductory clauſe is concluded by "4 
words © in manner following; and the beginning of the ſecond 
clauſe © As touching the worldly eſtate, &c. is remarkable; for 
if the expreſſion is not to have the effect we attribute to it, it can 
mean nothing. The teſtator had a purpoſe of benefit with re- 
gard to his perſonal eſtate to the executor and his heirs to take in 
a ſort of ſueceſſion from him. That is evidence, that he did nor 


thoſe words as to his real eſtate and many of the perſonal bequeſt 


cidentally found, is reprehenſible: but what effect can it have 
againſt this weight of evidence? The converſation in Dixon's 
evidence as to the mortgage muſt mean, that if Wilkam Lewothwaite 
choſe to take it in money, he would take it as executor ; if not, 
as beir at law. The expreſſion, that he had ſettled Nis affairs, 
cannot refer to a future will. How was all he had to go to 
Broadgate in conſequence of any ſettlement of his affairs made, 


unleſs under this will? That is demonftration of an intention to 
Ln this ang: property by that will, 


Nah. 
They are not to ſhew by evidence, 5 was an n objet of the 


Court by evidence applying to the time, chat the executor was 
intended to take the whole property beneficially. Mr. Juſtice 
Buller thought, it was an attempt to contradict a written inſtru- 
ment by parol evidence. The caſe of an ademption of a legacy 
by a portion is clearly diſtinguiſhable, the evidence is not to ex- 
plain the intention at the time of making the will, but a ſubſe- 
quent act, by which, as a will is not for ordinary purpoſes con- 
ſummate till death, the teſtator has by anticipation performed it. 
So all the caſes, where it is admitted to ſatisfy the Court as to 
identity either of the perſon or thing, and for ſome other pur- 
poſes, but few in number, are diſtind from theſe caſes, in which 
by a legacy the executor is clearly excluded, and the next of kin 


Then comes the parol evidence to ew, the direct contrary of that. 
| i | Lord 


Caſts. « „ eee. 


bend CuanctiLon, . 


fakes from the executor the right to the ſurplus ; and there is no 
cale, in Which it bas been rejected. There are reſpectable 
opinions, that have reaſoned a good deal upon the i inconvenience z 
and there is an opinion, that will always be in the'mind of a judge 
in this court, the great embarraſsment in deciding upon depo- 
fitions: but the whole ſeries of authorities is uniform for admit- 
ting it. 1 have looked into Lord Hardioic les note of Blinkhorn 
v. Feaſt as to the doubt he entertained upon the point of evidence, 
as ſtated in V%; and I believe it is true. Parol evidence was 
juſt hinted at by Lord Mansfield, then Soliciter General, There 


* rol evidence of the teſtator's intention: Batchelor v. Searl.” He 
mentions that caſe as an authority for admitting it. Then Lord 
Hardwicke's note ſays, © As to parol evidence vide Brown v. 
Seltvin; and the determination was upon the conſtruction of the 
will; which made it unneceſſary to go into the point. Lale v. 
Lake occurred ſoon afterwards; and Lord Hardwicle had then 
clearly ſettled his mind upon it. Lord Mansfield being counſel 
then for the plaintiff, whoſe intereſt it was to ſhut out the evi- 
dence, ſtates the queſtion, and ſays, © the defendant reſorts to 
4% parol evidence: but fince Brown v. Selwin. it cannot be read: 

if it could, it does not come up to prove the defendant's point.” 
That was all that paſſed that day. Next day the will was read; 
and Mr. Wilbraham on the ſame fide with Lord Man feld ſtates 
the argument, and ſays, © We cannot diſpute in this cauſe, that 
* the parol proof may be read: 2 F. Will. 210.;” and Lord 


tuating opinion againſt admitting the evidence. That opinion, 


a8 it appears thrown out in V%y, had been returned to him by 
Lord Mansfield 


knew, gave it up; and Lord Hardwicke receives the evidence, 
and decides upon it entirely. There are many prior caſes. 


he evidence was neceſſary only in Littlebury v. Buckley and 
Lake v. Lake. In all the other caſes the will alone was ſufficient 
for the executor, - 'The right to offer parol evidence depends upon 

its being aſſumed, that there is an intereſt veſted in the next of 


5 


is a pretty long note of his argument: he ſays, © But here is pa- 4 


Hardewicke receives it as a point perfectly fixed. He had a fluc- 


but Mr. Wilbraham, whoſe Judgment we all 


647. 
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| "To admit the evidence is as ch a poſitive rule upon 1 Carte 
determinations of the Court as chat you contend for, that a legacy Lands, 
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3795. kin, that calls for evidence. The Maſter of the Ralls fays, the 
r arry . circumſtance, upon which ſo much ſtreſs 18 laid, the addition of 
wh the word © heirs,” is too Might. Then the will is to prove ſome- 

e thing, the evidence is to prove the reſt, each is to explain the 
other, and both to demonſtrate the intention. In Lale v. Lake the 
evidence was pointed and diſtjnct. This js extremely ſuſpicious; 
and It proves the teſtator s facultics were impaired, | 


I 


Lord S 


WMhen a queſtion of this kind 1 come * me, I confeſs, 1 
nas felt a conſiderable degree of doubt and | hefiration. The 
 caſcs have turned upon diſtinctions ſo extremely nice, that I have 
* not been able to find any ſure ground to tread upon, except ſtand- 
1 | ing upon the bottom of authorities, that have been decided. The 
analyſis of the grounds of che diſtinctions I have always found 

extremely difficult. It is unneceſſary to go through the caſes. 
They are remarkably well ſtated and digeſted in Mr. Cox's note 
upon Farrington v. Knightly, 1 P. Will. g 50. It is undoubtedly clear, 
that the appointment of an executor gives him the hole refidue. 
That there may be circumſtances occurring in che will to enable 
N a Court of Equity to hold upon the conſtruction af chat inſtru- 
0 ment, that nothing more than an office was conferred: by that ap- 
3 pointment, is alſo a very clear propaſition. The great difficulty has 
been to determine, what ſhould be the circumſtances to enable 
= the Court to raiſe contrary to che legal operation 4 truſt upon 
| the intereſt he takes. The particular bias, that has run through = 
the caſes, is very obſervable; arifing probably from the. firſt im- 
preſſion made by ſome caſe upon the mind of a patticular Judge; 
and Lord Macelesfield ſeems diſpoſed to think it che better gene- 
3 ral propoſition to hold the executor 2 truſtee, unleſa thete arc 
| | _ circumſtances in his favor to ſhew, that was nat the intention; 
that ex vi termini the execution of the will imports a truſt ; which 
it certainly does for ſome purpoſes: it is not correct to call/ir-ſo, 
but a legal obligation to pay the dehts and legacies: I cannot 
ſay, the bias of my mind has taken that courſe. I think it is 
contrary to what unlearned men have underſtood by the appoint- 
ment of an executor. It is generally underſtood to be the-eſta- 
bliſhing an heir of the perſonal eſtate, From the caſe of Fafer 
v. Mount downwards it has been treated as a general poſitive 
propoſition, that a legacy ſhall exclude him, Putting aſide the 
ſuppoſition of practice, which is upon very good authority, that 


of Lord Cueraſey, — ow it in the Houſ: of Lords, and who 
was leading Counſel in this Court at the time of Lord Fefferies's 


decree, it is a large conclufion to be drawn from that caſe upon 
the particular circumſtances : a ſmall legacy was given to the ex- 


executor % facto turning him into a truſtee, But I am inclined 


to hold that to be the general rule, as ſtated by Mr. Piggott; a 


rule, upon which this court has proceeded, and which has been 


eſtabliſhed and recogniſed by many caſes ; and where the caſe 
is fimply fo, I ſhould think myſelf bound to follow that rule. On 

the other hand it is juſt as eſtabliſhed, (and Iam at a loſs to know 
ho that came in, unleſs it was to ſet it a little right the other 


' way) chat parol evidence to prove the executor was intended to 


have all, the law would give him, and to prevent this court from 


" impoſing upon him a truſt, is to be admitted. It has been uni- 
formly admitted. There is no caſe, in which ic has been rejec- 
Judges have been often uneaſy (and I do not wonder at 
it) in the application of ſuch” evidence as evidence given to the 
Court of Chancery in a caſe, where there can by no poſſibility 
be an opportunity of trying it at law, From the looſe manner, 
in which depoſitions are taken, it is impoſſible, that thoſe uſed to 
examination vivd voce mult not be ſo. Admitting then, that a 
legacy to the excemtor, unleſs there are ſome other circumſtances 
to countervall it, will turn the ſurplus into a truſt for the next of 
kin, and rhe other propoſition, that parol evidence may be admit- 
ted to he, that is not the true conſtruftion upon that will, the 
only queſtion a judge can aſk himſelf, when it comes befors him 
upon parolevidence; is, whether the effect of the evidence upon 
his mind is to ſatisfy him, that the executor ought to be left in full 
poſſeſſion of that right, the nomination as executor gives him by 
law. It is very natural, that the counſel for the appellant ſhould 
infiſt upon ſeparating it: but that is not the way to judge of it. I 
am to take the whole. June juvant. The will itſelf is part of the 
caſe, I cannot ſhut out the will and confider the evidence, nor ſhut 
out the evidence, and conſider the will. I muſt take the whole to- 
gether; andit has happened in moſt of the caſes, that the parol evi- 
dience has had a conſidęrable degree of application given to it from 
the terms, in which the will was drawn. In this cafe the will was 
made ata veryadyanced period of life, but when, it appears from all 
b much in poſſeſſion of his underſtanding. It is 
Vol. II. ; 
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ecuror for his care: it is not immaterial, that he was the attor- . 


ney ; the teſtator had children; and the ſurplus turned out 
zoo e Therefore it is not a caſe fimply of a legacy given to an 
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doubt; for the effect of all the evidence is not talking of an in- 


and “ for ever;” and he appoints the defendant and his heirs 


complete and entire intereſt, he meant rhey ſhould take in 
the intereſts given. Though a flight circumſtance, yet it is not 


will he ſets out with a declaration of intention to diſpoſe of 


to the Lewthwaite family at Broadgate. The real eſtate he gives 


tereſt ; and he gives theſe legacies. Then I am to look at the 
| parol evidence. | By that he ſeems to have been very unwilling 
to give any thing in his life. He had relations on the part of 
his mother. Occaſions had drawn him to know ſomething of 
ther, but not favourably. Little account is given of his having 
any intercourſe good or bad with the others: but with that 


he certainly had. A habit had continued of repoling n 


done. He employs him in his buſineſs, becauſe he had done 
ſomething in his favour. In the cotverſation with Dixon about 
_ the TE * upon it, and adds the reaſon 
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not in a che ofüldary terms, in wbich a man of butineſy would ex- 
bei? it. Worde are uſed undoubtedly not in their common 
meaning, and in a way that it is difficult to know, what he meant; 
the words not being applicable to the fubject. The circum. 
ſtances of the family were theſe. This ſon, an only child, who 
had lived to the age of 42, and during whole life, it does not ap- 
pear, he ever thought of making a will, was dead. His wife waz 
alſo dead, He then makes his will. No family is noticed. in it 
but the family of the defendant. How is he appointed executor? 
The teftator had got into the habit of uſing the words © heirs” 


executors. They are very unapt words, and ſuch as no one, 
who knew their juſt application, would have ufed : but ! 
cannot fay, it is {0 abſolutely dark and blank nonſenſe, ,that 
nothing is to be inferred from it. It is difficult to reſiſt 
the inference, that in his idea it was a mode of deſcribing the 


wholly to be laid out of the cafe, that in the beginning. of the 


all his property: what he does diſpoſe of is a very inconſiderable 
part. His wife and only child being dead, bis bounty is pointed 


to the eldeſt of them, who was abroad, but with a limited in- 


family, the Lawſons, who were couſin germans once removed, 


affairs upon the defendant. In his material tranſactions he con- 
ſulted him. That is general evidence, and if it reſted there, 
would be ſcarcely ſufficient for a jury: but then the par- 
ticular inſtances in Dixon's, Bowman's, and 'Rotherie's evidence are 
ſo extremely ſtrong and pointed, that there is hardly a degree of 


rention in favour of Wilkam Lewthwaite; but of what be had 


wich 


mil: in e. 


| ak reference to the choice of the defendant. Upon another 
occaſion, when ſettling his banker's books, Dixon's curioſity urges 
bim to that inquiry: an apology was made; and a civil and 
kind anſwer given. It is the converſation of a man of a firm 
mind and intelligent underſtanding, He then gives a full anſ- 
wer to the inquiry 3 not that he would ſettle his affair 8. but that 
he had ſettled them, and that all he had was to go to Broadgate. 
Itis Haid, chat might refer to a future act: but it follows upon 
- His having faid, he had ſettled his affairs; and then it is the re- 
ſult of that ſettlement. Bowman's colivertition with him ariſes 
upon an application for a httle more money upon the mortgage 
he had from Mrs. Poflethwarte: firſt the fam of 20 guineas is beg- 
ged, then 10: finding him inexorable upon the head of relief Bow- 
man ſays a little peeviſhly, that Sir Gilfrid Lawſon is his next of 
Ein and will get all his money: he anſwers quickly upon that 
no: the bulk or moſt part of my perſonal eſtate will go to my 
* relation Mr, Lewthwaite of ee The evidence of Rothe- 
rie is more particular ſtill, Having been ſervant to his wife, con- 
tinuing his houſe keeper, and in that capacity and at his time 


of life being much about him, and having a great deſire to pro- 


mote the intereſt of a niece of her old miſtreſs, ſhe takes an op- 
portunity to try to get him into a diſcloſure as to the diſpoſition 

of his fortune. It was very natural and proper, that he ſhould 
have given that niece ſomething: but he cuts the witneſs ſhort 
upon it, ſaying, the pew was his own. Then he tells her what le- 
gacies he had given. She preſſes her application in behalf of his 
wife's niece ; but he refuſes, ſaying, . he would never alter what 


he had done. To all theſe perſonstherefore he diſtinctly ſpeaks 


of having made an abſolute, definitive and total, diſpoſition ; and 
diſtinctly adds, that the object is William Lewwthwarte of Broad- 
gate. Upon this evidence applied to ſuch a will, the will itſelf 


perhaps containing ſome circumſtances of doubt upon the rule, 


(but I will not take it fo; I will take the rule to be as laid down 
for. the plaintiffs) there can be no doubt; and I feel a perfect 
fatisfaQion, that in affirming the decree I am decreeing exactly 
according to the intention, as expreſſed upon * will, which i is 
8 be conſtrued. . 1 
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The ſhares in 
the naviga- 
tion of the 
river Avon 
under the 
flature 10 
Anne ave real 
eſtate and 
ſubject to 
dower. 
Teitator.by 
will doly,at- 
teſted gave 
an annuity to 
his daughter 
charged on 
his real eſtate 
in aid of his 
perſonal: by 
codicil not at- 
teſted he gave 
his real and _ 
perſonal 
eſtate to his 
mother for 
life : during 
her life the 

rlonal 

3 is diſ- 
charged from 
the annuity : 
buti it re- 
mains a 
charge on the 
real. 


Teſtator gave 
dis perſonal 
eſtate to his 
mother for 
life, remain- 
der to his 
children, on 
condition 
that his mo- 
ther ſhould 
ſee the fines 
for renewal 
of a leaſe and 
the intereſt of 


a2 mortgage 


id, and be 
nr ron as 
to the man- 
ner of raiſing 
* the fines, that 
ſhe may give 
her approba- 
tion as the 


may chiuk proper: ſhe Wess to keep down the "jnteret. 
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1786, executed ſo as to paſs real eſtate, directed his debts 


and funeral expences to be paid in the firſt - place; and ſubject 


thereto and to a mortgage debt of 1380/1. due to Edward Bur- 
man and to an annuity of 100 l., payable. out of his eſtates to 
his mother Flinabeth Middleditch-during her life under a decree 
of the Court of Chancery, he gave and diſpoſed of his eſtate and 
effects in manner following: vis: he gave and deviſed to his 
daughter Harriet Buckerufge an annuity of 1001; during her life; 
and he charged all his eſtates both real and perſonal with the 
payment of that annuity, with power to diſtrain; and in caſe 
his ſaid daughter ſhould depart this life without leaving any iſſue 
of her body lawfully begotten, he directed, that the-ſaid annuity 
ſhonld upon her death fink into the reſidue of his perſonal eſtate : 

but in caſe ſhe ſhould die leaving iſſue of her body, then from 
and immediately after her; deceaſe he deviſed the ſaid annuity to 


and among all and every her children or iſſue living at Ber death 


equally; and ſubject and charged as aforeſaid he deviſed all his 


freehold eſtates called Penroſe Farm, and all his farms and here- 
ditaments ſituate in the pariſhes of Ware and Tbundrich, held 
under a leaſe from the Maſter: and Fellows of Trinity College, Cam- 


bridge, and all his four ſhares in the navigation of the river 
Avon, and his 3d part of an annual rent of 1007. payable from 
the victualling office at Chatham, to his fon, his heirs, executors 


and adminiſtrators ; and in caſe he ſhould happen to die in the 


life of Harriet Buckeridge without leaving any iſſue of his body 


lawfully begotten, he deviſed all his ſaid ſeveral eſtates, fo given 


to his ſon, to his ſaid daughter, her heirs, executors and admini- 


ſtrators; and if both his ſon and daughter ſhould die in the life 


of his mother without leaving any iſſue living at the death of the 


ſurvivor, upon the death of the ſurvivor he deviſed all and fingular 


his eſtates and effects both real and perſonal, therein before devi- 


| ſed to his ſon, to Thomas Ingram, upon truſt for the ſole and ſepa» 


rate uſe of Elizabeth Middleditch ; and he authorized and impow- 
ered his executor upon the expiration or determination of * 
, i REI | leaſe a 


E WIS William are ij his will dated 3 18th, . 
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1eaſe or deaf of any part of his {aid eſtates to procure a renewal 198. 
of the terms of years thereby granted, and to advance and 22 
ſach fam or ſums of money by way of fine, as ſhould be necellary ide 
for obtaining ſuch farther or renewed term in any ſuch leaſe or x 
leaſes, as his executor mould think expedient; and all the reſt, | 
reſidue and remainder, of his eftate and effects of what nature or 
kind ſoever or whereſoever he deviſed and bequeathed to his ſon, 
his heirs, executors and — and he n Thomas 
* executor, © 


e eee made the following codicil, executed in the pre- 

ſence of two witneſſes only: © Be it known to all, that it is my 

4 fole will and pleaſure by making this codicil, the which 1 have 
<< arinexed to my will, that is to fay: forthe care and indulgence 
I have always received from my mother I conſtitute and appoint 
my ſaid mother Blizaberh Midateditch, widow of eſpb Middle- 
'« itch late of Budge Row in the city of London, that is to ſay, I 
© leave and bequeath to her at my deceaſe my real and perſonal 
« eſtates, where ſoever they may be found and come to me here-. 
« after, during her natural life, and at her deceaſe then to return 
to my children, as the above mentioned or aforefaid will directs, 

4 upon thoſe conditions, that my mother E/rzabeth Middleditch ſhall 
« ſee the fine or fines of my eſtates and the mortgage debt as uſual 
paid to Captain Burman, the intereſt as I do at preſent, the over- 
plus to be given to her my ſaid mother for her uſe, and her 
A receiptalone-good ; and farther 1 defire, when any fine or fines 
are tobe raiſed; my ſaid mother ſhall be made known thereof 
« which/ſhe- may give her approbation, as the may. think proper. 
4 -Guernſey ; where ſtamps are not in uſe: this 24th day of June, 
17 : to which 1 have ſet my hand and ſeal, ä all 
2 that ãt is my act and deed. 


I. M. Buckeridge,” 


.. 
fagram, the executor, proved this will and codicil in the Ec- 
clefiaſtical Court. The bill was filed on the part of the infant fon 
of the teſtator, praying an account of the perſonal eſtate, debts and 
funeral expences and that after payment thereof the reſidue might 
e ſecured for the benefit of the plaintiff after the death of Eliaa- 
beth Middlediteh; The bill alſo prayed an account of the rents and 
Mos of che real eſtate, and that the ſame might be ſecured for 
Var.. IL 8D 1 8 the 
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Colts in oth: 
* plaintiff, when he ſhould attain the age of 213 00 that the 


5 defendant Elizabeth Middleditch might be decreed to procure a 


renewal of the leaſe and to pay the fine. The decree eſtabliſheq 
the will; and it was referred to the Maſter to take the accounts, - 


with the. neceſſary directions; ; and the Matter. was particularly 


directed to enquire, whether the defendant Efber Buckeridge, wi- 


dow ot the teſtator, was entitled to dower; and what was the 


je” nature of the navigation ſhares mentioned in the will; and whe- 


ther it would be for the benefit of the parties, that the leaſe ſhould 
be renewed; what ſum would be neceſſary for that purpoſe; 


| and in what manner the ſame ſhould be raiſed. The Maſter re- 


ported, that the exiſting leaſe had at the expiration of the former 
been granted at Michaelmas, 1 786, for 20 years, of which ſeven 
had expired; that the expence of renewal amounted to 107 gl. 
125. 10d. that it was cuſtomary to renew every ſeven years; 

that the perſons intereſted, in the ſaid leaſehold eſtate under the 
will and codicil were Eligabetb Middleditch, who'was entitled to 


the rents and profits for life, and the plaintiff, who would be en- 
titled to the eſtate at her death abſolutely with an executory de- 


vviſe over to his ſiſter in caſe of his death without iſſue in her life. 


The Maſter ſtated, that propoſals had been made for renewing 
the leaſe in the name of the executor; who ſhould pay the 


fine out of the money in his hands belonging to the eſtate, and 


ſhould ſtand poſſeſſed of the renewed leaſe in truſt to ſecure the 
payment of. the ſaid fine by the plaintiff: and Elizabeth Middle- 


. ditch, or out of the teſtator's perſonal eſtate, as the Court ſhould 


direct; and ſubject thereto for Elizabeth Middleditch for life, and 
after her death for the plaintiff, his executors and adminiſtrators, 


according to the will and codicil ; and the Maſter certified, that 


it would be for the benefit of the parties, that the leaſe ſhould be 


: renewed upon theſe terms. This report was confirmed upon the 


8th of Auguſt, 1794; and the leaſe was renewed from Michael- 
mas 1753 under an order of the Court. 


5 the general report the Maſter ſtated, ink there was no ſet- 
1 upon the teſtator's widow... The report ſtated the diffe- 


rent articles of the teſtator's property; and as to the four ſhares 


in the river Avon navigation the Maſter found, that by act of 
parliament, roth Anne, it was enacted, that the mayor, aldermen 


and common council, of the city of Bath, their ſucceſſors and 


aſſigns, 0 or ſuch perſon. or : perſons, as they ſhould nominate or 
8 ; a e 


n 


7 


- Caſes in Chancery. 
appoint under their common ſeal, their deputies, agents, officers, 
workmen and leryants, ſhould be and were thereby authorized 
aud impowered at their proper coſts and charges to make the 
river Avon from the ſaid city of Bath down to and within the 
Millipool- or Wearpool below Hannam Mills and Wear not exceed- 
ing 1.50. yards, navigable, uſeful and paſſable, for boats, lighters 
and other veſſels; and from time to time to continue, manage and 
uſe, ſuch navigation in ſuch manner, and alſo by, through and 
upon, ſuch paſſages and water · cbdurſes into the ſaid river, as they 


ſhould think fit; and for thoſe purpoſes to clear away, ſcour, 


open enlarge, or ſtraiten and reſtrain, the ſaid river from the 
place aforeſaid or any other ſtreams, brooks, or water · courſes, 
which did come or might be brought 1 into the fame, and to dig, 
open or cut, the banks of the ſaid river or any other the ſtreams, 
brooks or water-courſes, aforeſaid, and to make any new cuts, 
trenches or paſſages for water, in, upon and through, the lands 


or grounds adjoining or near to the ſaid river, ſtreams, brooks or 


water courſes, or any of them, as they ſhould think fit or proper 
for navigation and paſſage of boats or other veſſels, or any ways 
neceſlary for the more convenient carrying on the faid undertak- 
ing, being the ſoil or ground of the Queen's moſt excellent Ma- 
jeſty, her heirs and ſucceſſors, or of any other perſon or perſons, 
bodies politie or corporate; and to remove all trees or other ob- 
ſtructions hatſoever, which may any ways hinder navigation 
upon the faid river; and to build, ſet up and make, over or in 
the ſaid river, or upon the lands adjoining or near the ſame ſuch 
and ſomany bridges, fluices, pens or waterlocks, wears, ſtanks, 
barns, cranes; wharfs, water-courſes, or other works, as and where 
the ſaid undertakers, their ſucceſſors, aſſigns or nominees, ſhould 
think. juſt; and from time to time to clear, repair and amend, 
the £ ſame, and to make ways, paſſages and other conveniences, for 
carrying commodinies, and to do all other matters and things, 

which the {aid undertakers, their ſucceſſars, aſſigns or nominees, 
ſhould chink neceſſary for making and maintaining the ſaid 
Liver, ſtreams, cuts and paſſages, navigable and paſſable as 
aforeſaid, or for the improvement or preſervation thereof; the ſaid 
andertakers; their ſucceſſors, aſſigns or nominees, firſt giving 
| LatisfaQtion to the owners of ſuch lands, tenements and he- 
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reditaments, reſpectively, as ſhould be any ways made uſe of by 


for pathways or the carrying on or effecting the ſaid naviga- 
1 Aon. or maintaining or managing the ſame in the manner there- 
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; 1798: We en provided for; and for the beiter eftecQing the premiſes 

Peer, ahd due rating the things, for which ſatisfaction ſhall de given, 
% It was enacted, that the Duke of Beaufort amd certain other per- 


5 Ingram. : 


'$ 
4 
= 
Ul 
* 
* 
* 
* 
7 . 
on G 
. 
1 
4 ' 
\ 
. 
* , % 
if 
q 
2 = 
. 
ö 
at 
* | 
{ 


the commiſſioners might apply to the ſheriff to ſummon a jury to 
Vier the places or matters in queſtion, and to aſſeſi ſuch damage 


cConſiderations the ſaid Mayor, Aldermen and Commom Council, 
as much as in them lay and they lawfully might, with one aſſent 


ſons ſhould be commiſſioners, with certain powers; and among 
others a power to appoine ſucceſſors having certain qualifications, 
for ſettling all matters, about which any comroverſy/ might ariſe 


between the ſaid undertakers, their ſacceſlors, afligns or nominees 
and the proprietors, owners or occupiers, of ſuck lande and here. 


ditamenta, as ſhouſd be made uſe of, for ſettling the value there- 
of; and in caſe of refuſal to deal with the faid undercakers chat 


and recompence, as they ſhould think fit, to the owners or 6ccu- 
piers of ſuch lands and hereditaments; and in conſideration of 
the great charges and expences the faid undertakers; their ſucceſ. 
ſors, aſſigns or nominees, would be at, not only in making the 
faid river navigable, but alſo in repairing and keeping up the ſaid 


works, locks and other the premiſoa, fo to be made and effeded 


as aforefaid, and making them fir and uſeful for the faid naviga- 
tion, it thould be lawfal for the fard undertakers, their ſucceſſora, 


_ aſſigns or nominees, and no others, from time to tithe and at all 
times hereafter to demand, recover and take, to and for their own 


proper uſe and benefirin reſpeR of their 
aforeſaid for all and every paiſtnger, poods, wares, merchandize, 
and effects, whatſoever, that ſhould be carried or conveyed” up or 
down the faid river from the ſaid City f Bath to Hitman Mills 


charges and expences a, 


_ aforeſaid, ſuch rates and duties, as wie thereinafter mentioned. 


The Maſter farther found, chat by indentures of the roth of 
March 1724, between the Mayor, Aldermen.and Common Coun- 
cil, of Bath of the one part; and the Duke of Beaufort and leveral 
other perſons on the other, reciting che ſaid act, and that the 


Mayor, Aldermen, Ar. of Bath, had notiexecutedthe powers and 


authorities thereby veſted in them, it was witneſſed, that in con · 
ſideration of the covenants and agreementi therein expreſſed by 
the Duke of Beaufort and the other perſons therein named, their 
heirs, executors and adminiſtrators, and other good cauſes and 


did nominate and appoint for themſelves and their ſucceſivre the 
faid Duke of Beaufort and the ſeveral other perſons therein named 


at cheir own coſts and'charges to make the Hd river navigable 
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actording tothe directions of the act, and to have alt the powers 1795» 

and authorities for doing thereof, and for continuing, maintain = e e 

ing and uſing, the faid navigation and the profits, rates and »:1wcr 

dog therefrom, and all other powers, privileges and ad- ala 

vatitages, whatfoever in che ſaid act ſpecified, as the nominees. 9 

of the faid Mayor,Aldermen and Common Council, were entitled 

ꝛo by virtue of the ſaid act; to have, hold, receive and take, the 

fach authorities and powers, rates, duties and premiſes, and every 

ol them, tothe ſaid Duke of Beaufort and the other perſons 

cherein named, their heirs, executors and adminiſtrators, for all 

ſacheftate and intereſt, as the ſaĩd Mayor, Aldermen and. „ 

mon Council, were by virtue of the ſaid act impowered to grant, 

and chat the ſaid Duke of Beaufort and the feveral other perſons 

therein named for themſelves, their heirs, executors, adminiſtrators 

 and/afligns, did covenant and grant, that they, their heirs, execu- 

tors adminiſtrators or aſſigns, would with all convenient ſpeed pur 

:nlexecution/ all the authorities and powers. thereby aſſigned for 

making the ſaid river navigable, and alſo perform and pay all ſuch 

ſams of money and things, which on the part of the nominees 

wert or ought to be performed aud executed according to the 

true meaning of the act. The Maſter farther certified, that by 

another indenture bearing date the 11th of March 1724, of 32 

parts; between the Duke of Beaufort of the one part and 31 other 

perſons, being the ſeveral parties in the before ſtated indenture, 

after reciting the act and the deed of nomination it is witneſſed, 

that it was covenanted, granted and agreed, between the ſeveral 

parties, firſt, that the parties thereto, their heirs, executors, ad- 

winiftrators and aſſigns, would from thenceforth become and be 

undertakers and co-partners in making the river Avon pavigable 

from the City of Bath, Nc. (according to the terms of the act) and 

for the more eafy perfecting the ſame and alſo in the purchafing 

Sb coach tracts of land adjoining the ſaid river, as ſhould be need- 

Aro be cut into water-courſes and locks, and for baling paths 

ocker necelfary ways, and from time to time and at all times 

afterwards ſhould and would continue, maintain and uſe, ſuch 

navigation, and maintain and keep in repair the ſeveral water-pens 

And water-locks, which ſhould be needful in maintaining the ſaid 

navigation ; and among ſeveral other rules and orders reſpecting 

the money then advanced, the mode of electing treaſurers and 

Officers, the powers | to be given to them, the mode of making 

purchaſes and finiſhing the navigation, the rates and duties to be 

collected and other - proviſions, it was covenanted as follows, 

n „ Lethly. 
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1995. | « eb ha no perſon ſhall be capable of holding mare . 
8 « one ſhafe in this undertaking, unleſs the ſame ſhall come by 
teen © deſcent or laſt will; in which caſe no perſon. ſhall have more 
1 . than one vote. .11thly, no furvivorſhip ſhall at any time take 
| « place between the ſaid parties and undertakers: but if any or 
either of them ſhall happen to die, the ſhare or part of ſuch ſo 
„dying ſhall deſcend and go to the heirs and affigns of the party 
« of parties ſo dying.” The maſter alſo ſtated, that he found by 
the affidavit of Charles Philips, that he is treaſurer of the ſaid na- 
vigation, and well acquainted with the property of the fame and 
the nature of ſuch property and of what the fame conſiſts; and 
that out of the money originally ſubſcribed for making and 
carrying on the ſaid navigation and alſo out of the rates 
and duties collected by virtue of the powers given by the 
act the undertakers and proprietors of the ſaid navigation have 
from time to time purchaſed divers freehold and copyhold lands 
and grounds; upon ſome parts of which they have fince erected 
or made houſes or a warehouſe and other buildings and alſo a 
wharfor whatfs ; and that the property of the ſaid navigation 
_ confiſts as well of the lands or grounds, houſes, warehouſes, buil- 
dings and wharfs, aforeſaid, as of the rates and duties due-and 
payable, and from time to time collected by virtue of the ſaid act, 
and that the deponent confidered the ſhares of the reſpective pro- 
prietors of the navigation as real property; and that the ſame 
are generally ſo treated and confidered by the owners thereof; 
for that ſuch ſhares are conveyed, when the ſame are fold, by leaſe 
and releaſe; and che deponent has known or been informed of 
caſes, where fines have been levied of the ſame for the purpoſe 
of barring dower; and where propneters of ſhares have died in- 
teſtate, the heirs at la have received the benefit thereof and en- 
joyed che ſame. But the maſtercertified, that it was contended, 
that the act gave no power to the Mayor, Aldermen and Common 
Council, of Bath to grant a freehold eſtate of inheritance z that 
the proprietors have no intereſt whatſ>ever in the ſoil, through 
which the river runs, but what the act gives them; and that 
the value of the ſhares ariſes from the rates and duties collected. 
For all which reaſons the defendant ZE/igabeth Middleditch con- 
"tended, that the ſhares muſt beconfidered as perſonal eſtate, and 
therefore that the defendant the wida, is not entitled to-dower 
theteout, but by the-codicil Elizabeth Middleditch-is- entitled to 
the whole produce of the ſhares during her life. But upon con- 
Aideration of che ſeveral lad bai Rated, the power of pur- 
48 Ching 
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Hiking 104 appropriating lands given by the ſaid act wat of 


erecting warehouſes thereon for the benefit of the ſaid navigation, 
Aud to go therewith, the nature of the ſhares of the ſaid navigation, 
the uſage and general underſtanding concerning the ſame among 


the proprietors, the words of the ſeveral grants from time to time 


- which are to the grantees and their heirs, and the regulations 
made concerning the enjoyment thereof, which provide, that no 


derſon ſhall be capable of holding more than one ſhare, unleſs 
45 fame ſhall come by deſcent or laſt will, and that the fhares of 
parties dying ſhall deſcend and go to their heirs and aſſigns, and 


the affidavit of the treaſurer, the maſter was of opinion, that 
the ſaid property 155 now be <oukdered as freehold pro- 


| perty- 


navigation ſhares were real or perſonal property, and if real, whe- 

ther the widow was entitled to dower out of them: ſecondly, 
whether both the real and perſonal; eſtates were by the codicil 
diſcharged from the annuity to Harriet Buckeridge during the 
fe of Elizabeth Middleditch: 8 8 1 48 whom the fine mal renewal 
ſhould be paid. 


- Mr. Hardinge and M. Can fir 1 de onda Elizabeth Mid- 
dledrtch. - 
he tolls are diſtinct ed this SP lift c. The power 

0 erect them is merely auxiliary to the main purpoſe of making 
the river navigable. They are not it the contemplation of the 
act nor part of the recompence or profits, as the rates are. In 
reſpect of theſe wharfs and houſes the truſtees are not rateable to 
the poor; becauſe they are not the beneficial occupiers, but are 
paid for making the river navigable : The King v. The City of Lo- 
on, 4 Term Rep. B. R. 21. No intereſt wharſoever in the ſoil is 
granted; nor any power to purchaſe land. This is deſcribed to 
be-a right or power over the ſoil; and all other claims upon 


tte foil independent ef that right, as royalties, franchiſes, &c, are 


reſerved. It is not clear, that they could make a hereditament of 
it. The caſe of a turnpike is analegous : the'ſail is that of an in- 
dividual: the right ef uſing the road as a highway is in the 


to take tolls for borrowing money to be employed in repairing 


the road; This ſervice is in alieno ſolo, the real property of another 


_ for mw purpoſe of this nav 1 8 alone. The term“ un- 
| hens dertakers 


Upon Aber Are Bion the en were, „ iſt r the 


king in truſt for his ſubjects. The legiſlature enables the truſtees 
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1795. dertakers” in the ad proves the diſtinction. Suppoſe a riglit 
Ts of way and a contract with an individual, that he and his heirs 
erde: repairing that road ſhould have certain tolls: could the right in 
" Incran, thoſe tolls conſtitute real eſtate? Treſpaſs, caſe or ejectment, 
would ſtill. be competent to the owner of the ſoil, Suppoſe an 
individual had undertaken this, and had neglected the ſervice: 
the King's prerogative would attach upon it; and the heir could 
not claim to be ſubſtituted for the perſon guilty of negligence. 
The river might be given to one perſon, and the tolls to another 
in conſideration of his ſervice in making it navigable: could the 
tolls thus ſeparated be conſidered as real eſtate? Cuſtoms upon 
exports and imports are conſidered as in nature of perſonal eſtate: 
yet they ariſe upon a partial uſe of the port; which is in the in- 
dividual for ſome uſes, and the King for others. The King may 
grant the port to one and the cuſtoms to another: the grantee 
would be entitled to them only as perſonal eſtate, In Lord S7 
ford v. Buckley, 2 Veſ. 170. Lord Hardwicke held an annuity. in 
fee granted out of the 4% fer cent. duties upon gods exported 
from the Weſt Indies a perſonal hereditament. In Lady Holder- 
nefſe v. The Marquis of Carmarthen, 1 Ero. C. C. 477, Lord Thur- 
low held an annuity charged upon the poſt office, till a ſum to be 
laid out in laad ihould be paid, to be a perſonal annuity. A ſtran- 
ger to the foil, in reſpe of which toll is claimed, muſt aver and 
prove ſpecial conſiderations. Some of the caſes on the poor rates 
decide this-property to be perſonal eſtate. Ini the King v. The Un- 
_- dertakers of the. Aire and Calder navigation, 2 Term Rep. B. R. 660. 
| it was held, that the tolls were rateable to the poor, where they 
= "34. collected. In the King v. Page, 4 Term Rep. B. R. 543. 
=. ___ Though the tolls were by arrangement of the undertakers col- 
| leaed at two of three places, yet they were rateable to the poor at 
= Newbury only; becauſe there the ſervice, in reſpect of which they 
| were to be collected, was to be; accompliſhed.” If they were real 
eſtate, the rate ought to have been apportioned. The ſhares of 
the Neu River Company are conſidered as real property;  Drybut- 
ter v. Bartholemew, 2 P. VM. 127. Lord Stafford v. Buckley :'but it 
has been conſidered, as if the ſoil veſted abſolutely in Sir Hugh 
Middleton ; if not, what pretence was there for a fine in each 
county? The direction in many of theſe acts, that theſe ſhares 
Hall be perſonal eſtate, is ex abundanti cauleld. The manner, in 
which the parties have REY 2 e cannot akert its nature. 
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Turnpike 7 are perſonal yy becauſe 3 are pon terms 
for years. The caſes, that the tolls are demandable only where 
che ſervice is completely attained, are not applicable: any other 
rule would be very vexatious. Neither do the caſes <ited from 
Feſcy and Brown apply. It is impoſſible to conſider grants our of 
the 41 per cent. duties or the Poft Office revenues as re il eſtate; be- 
cauſe they are themſelves not real eſtate. By the "STOP law | 
the ſoil of - navigable rivers is in the Crown: A right of taking N 
tolls is within che definition in Co. Lit. 19, 20. and 2 Black.” Com. 
20. Rents are to be collected any where. Common of piſcary is 
nbtconfined to any particular ſpot. That is ſaid to be an incor” 
poreal hereditament, that ſavours of the realty. So is a corody : 
it is connected with the profits of the land. Toll traverſe always 
goes to the heir, and ãs the ſubject of limitation. The Corporation 
of Cambridge have a toll traverſe through that town; and it always 
goes to their ſucceſſors. Petty cuſtoms are always underſtood to 
beof the nature of realty; and where: a Lord of a Manor is en- 
titled to them, they always go with the manor. In the Weſt of 
England there are many inſtances, where the lord of the manor 
has a right to the cuſtoms for creeks &c., and they only ſtate 
their right as lord of the manor. la the Mayor of Yarmouth v. 
Eaton, 3 Bar. 1402. the plaintiff e claimed petty cuſtoms by imme | | 
monal right: it was held not neceſſary to prove a confideration- 
Therefore it was in reſpect of their right to the port; and though 
they had repaired it, Lord Mansfield laid that out of the caſe. 
Theſe rates, though called tolls, are nothing more than a rent for 
Ming chat, Which is either the King's or the public's. There are 
no words of limitation in point of duration. Negus v. Coulter, 
db. 367. ſhews, the nature of this property is real. Here more 
given as to the uſe of the ſoil and power over it than in moſt 1 
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le chi. Only a liber tyts uſe che lend is given, de heritage, 


being left in the owners; and in Tbe Neu "River" Company v. 


Graves, 2 Vern. 43x; the conſtruction was accordingly. : An an- 
nuity iſſuing in any ſhape out of land is real eſtare; - The widow 
is clearly entitled to. dower, Co. Lit: 3.8. Fang! n 
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7 It the corporation could grant to a man and his heirs, it would: 
Lord Stafford v. Buckley: There 
er and a road. According to 
che d n in Cole what becomes of the caſe, of an caſement ? 
Gan a right, of way over another's. land conſtitute real property! 


= 


The cafe of toll traverſe proves the diſlinction; the party claims 


muſt be a conſideration; and that 
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the toll for paſſing over his ſoil ; and on chat account there 3s no 
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- Itis'avemark made frequently; but well worthy of obſervation, 
that the Szatute of Frauds in the clauſe requiring chree witneſſes 
do a deviſe contains only the words lands and tenements” and 
not “ hereditaments.. One would think, that A would have 
deen moſt accurate: but it appears in Douglas (a) that there are 


ſome inaceuracies in it. The very next clauſe relating to revo- 


cations has the word hereditaments. It is extremely remark- 
able. That however does not appear to be of conſequence in 
this queſtion; for the preſent queſtion is, whether this property 
is or is not in point of law à tenement. 1 had no doubt upon 
this ſubject except what ariſes from the caſe mainly relied upon, 


* 


Lord Stafford v. Buckley; and it was with a view to examine that . 
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Dduiis in Chancery, ; 

eaſe and Lads: Holdernafe vo The Marquis of Carmarthen chat 3 
have taken any. time, being of opinion, that the Maſter judged 
. Sight in reporting this property to be real-eſtate. Thoſe caſes 


ie im any degree ae the queſtion. What conſtitutes in 
Point of law a real hereditament? The definition given by Lord 


Coke will without the leaſt doubt apply to this caſe; and when 


e eo caſes I have mentioned are conifidered, it will appear, the 


Judges, "who decided them, bad no intention to ſhake that defi- 


nition, which. is fully comprehenſive enough to include the pre- 

ent ſubject There Lord Che is ſpeaking of the Statute De Donis; 
and according to that paſſage every hereditament, which in any 
degree ariſes out of land, affects the ame, or is exerciſeable with- 
in che fame, has all the properties, chat belong to real. eſtate, 
There are. certainly hereditaments; which may be made to de- 


ſcend from anceſtor to heit that do not in any degree affect the 


realty; as perſonal annuities/and- offices not having any concern 


with land. They may deſcend as tenements ; but may be liable 
to alienation excluſive of the proviſions. of that Statute, When 
we come to try the queſtion by the teſt of that definition, it would 


be ſtrange-to (ay, this right of making all theſe cuts and erections 


and receiving certain tally payable by all perſons and goods navi- 


gavag chat part of the river does not ſavour of the realty : it not 


_only-does, but it partakes of it: It is not the ſoil ; which [ hold 
would hardly paſs to the grantee: but it is a right ariſing out of 
the: foil. The and iefelf includes every profit, that can be made 
out of the land. Therefore this act cannot be conſtrued to have 
taken out of the proprietors and given'to this corporation the ſoil : 


Hut it has given them a right in and over the ſoil and certain real 


mga aning in an out of the foil. The A# eſtabliſhing the 
"New River was referred to as the foundation of the rights of that 
company ; but that act is vaſtly inferior ta the powers they exer- 


ee, I cannot find any ching in it but a right of making a cut 


s certain width to:convey water to London. That is all that 
is given by chat act. There muſt be ſome ſubſequent act; for 


they lay pipes in alieno Folg and go much farther; and it is 


_ acted upon as real eſtate; and recoveries are ſuffered and fines 


f N Jevied upon it. There is no difference between that property and 


this. I am told of a late caſe in the Court of King's Bench, in 


which ſuch a right as this was held to be real eſtate. If this 


is ſo, and Lord Cole s definition is right, it only remains to try 
ies queſtion by that teſt, I have no difficulty in faying, that 


Wherever a perpetual inheritance is granted, which ariſes out of 


lands, 


\ 


1795; lands, or is in any degree onge g witi'or; as it n)eniphadicatty 
Joer! expreſſed by Lord Cole, exerciſeable wing it, is is chf fore of 
C law denominates- real; andi-cannorpaſk by a will 


eta Without three witgelles,”.: Therefore this property does not paſs 

| by the codicil. SENT eg” * . rt a DT k "TY * 181 
| by n Ne B It 448) 0D . 1 
1 | Ihe next (queſtion is, whether if it is £6; the wife of the teſtator 


is entitled to do wer; aud I chink that queſtion mote Heat than the 
former; for when once that is ſettled. do wer Clearly ariſes as a 
coaſequence; and 1 wih; refer to Cu Ei, 32, u to ſee out of what 
lands and tenements 4 "Wife is dowable. Every one of the ſpecies 

| of real property I have mentioned is 'cltatly included but he 
gives as inſtances ſome almoſt exactiy the ſame or at leaſt'very 
much analogous to the preſent ſubject. He enumerates as ſubje& to 
dower a mill; a villein (1 rather believe, he 4s Ipeaking of a villein 
regardant, notin'groſs),-he profit of ſtallige, a fair, the office of 
Marſhalſea, the keeping of à park, a deve- houſe and a piſcary. 
There can be yorhing more likethe preſent ſubject than the latter; 
which without connexion with the foil is the right of fiſhing ; and 
if dower can attach opoti-thar, it i8 ſtrange; if this is-ri6t equally 


real eſtate. He adde, that dower hes of the profits ar ca/lodis 
| gaolz Abathiz lem. of courts, fines, heriots, &c. of tithes; and 
r of tithes is of the third ſheaf; for 
'% What land ſhall be ſown is uncertain.” Mr. Hargrave adds this 
note: © But the affigninent is good, though tithes of the third 
yard land be aſſigned.“ M. g Fac, C. B. Kettleby's cafe Hal. M,. 
By che third ſheaf is meant tlis third ſet out, the third of the tenth, 
| the thirtieth in fac; Therefore upon theſe authorities and the 
=_ — Univerſal acceptation Tam clearly of opinion, that this is not only 
_ areal hereditament, but a real tenement. © Lord Stafford v. Buck- 
{ey certainly raiſed fore little dbüht in my mind: but it appears 
that Lord Hardwicke without in any degree mtrenching upon 
| Lord Coke's definition expreſsly recognizes it, and ſhews, in what 
/ ſubjet differed from thoſe inſtances. He ſays, he 
I us clearly oF opinion, it is a mere perſonal annuity, having no re- 
lation to lands or tenements, nor partaking of the nature of a rent 
by any means; evidently thewing, that if it had ſuch relation or 
did partake of fuch a nature, it would be a real hereditament. 
He then ſhews the nature of that duty; and he ſtates the caſe of 
a rent reſerved our of land and 4 rent reſerved out of that rent; 
aan upon that his judgment proceeds. Lord Tharlow in Lady 
: „ Holdernefſe v. The Marquis: of Carmarthen ſceras to recognize the 
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_ «Caſes in Chancery. 
fatne-principle. It is not neceſſary for me to enter much into his 
reaſoning; for that was a grant of an annuity out of the. Po 


Office revenues; which can hardly be {aid to favour of the realty,” 


I was counſel in it; and it was not argued, that the grant itſelf 
was out of a real ſubject: but it was redeemable by the crown, 
and the money was to be laid out in land, and therefore realty 
was · to come in lieu of it, Lord Thurlow thought, as long as it 
ene it was mere * eſtate and paſſed by the i 


ebe 5 next EO Ts ad not an be one, is, how far 


the codicil unatteſted, and which bas given to the mother all the 
perſonal eſtate before made liable to this annuity, has er conſequent; 


revoked the annuity itfelf. It is 1nfſted for the plaintiff, that 

granting that the property 1s real eſtate, and does not paſs by the 
codicil, yet the codicil having made a revocation of the will, as far 
as it could affect the real eſtate, both as to the real and the perſo- 


1795. 
—— 


Bucx- 
nes 


Vs. 


Incxam, 


nal eſtate, this annuity charged upon it falls with the perſonal 


eſtate ;. and if not to be raiſed out of the one, it cannot be raiſed 
out of the other. It is inſiſted, that this is analog ous to the caſes, 
Where legacies being by a will duly atteſted charged upon real 
and perſonal eſtate, and by a ſubſequent inſtrument not duly at- 
teſted being revoked, or others being added, the real eſtate is af- 
feed; and Bradenell v. Boughton, 2 Ath. 268. Hannis v. Packer, 
'Amb. 550 and Habergbam v. Vincent, ante 204. are relied on; and 
it is inſiſted, that this codicil will exempt. the real eſtate, though 
it cannot operate farther to affect it. It is now too clearly ſet- 
tled to be diſputed, that ſubſequent legacies may he introduced by 


an unatteſted codicil upon a real eſtate charged with legacies by 


an atteſted will (a). Brudenell v. Boughton, which is chiefly rehed 
on, andis in ſome degree confirmed by the other caſes, is of that 
ſort, | Smaller legacies were ſabſtituted by an unatteſted inſtru- 
ment: Lord Hardwicke was of opinion, they were to be con- 
ſidered as the ſame legacies reduced in point of intereſt; and that 


the charge continued. But thoſe cafes only prove this; That if 


che teſtator has charged his real eſtate with ſuch legacies, as he 
may at any time give, and not particular legacies, any future le- 
gacies, though given by an inſtrument not duly atteſted, will be 


charged. This is a perfectly different diſpoſition ; a poſitive 


charge of an annuity iſſuing out of the perſonal eſtate, if ſuffi- 
tient; ; of not, out of the real. By his codicil the teſtator n 
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Caſes in Chancery. | 
1795+ to have had an intention to give both his real and per ſonal eſtate 


1 3 do bis mother for life. I admit with her, the perſonal is dil. 
rn charged from any incumbrance upon it created by the will. 1 
Iezz, cannot read the wilt without the word * real” in it: but I can ſay, 
for the fatute enables me, and Fam bound to ſay, that if a man 
by a will unatteſted gives both real and perſonal eſtate, he never 

meant to give the real at all. Then what is this caſe? It is juſt as if 

he had made a ſubſequent will giving only his per ſonal eſtate to his 

mother. Without any reference to his real eſt te, for ſo I muſt 

conſider it, he gives her his perſonal eſtate. Am I to ſuppoſe, he 

meant to revoke any charge upon the teal eſtate; much leſs for 

a child? I am rather to ſuppoſe, he knew what he had done 

and had the will before him; and it is impoſſible to ſay, he has 

exempted the real eſtate from this charge. Therefore my opinion 

1s, Firſt, that theſe ſhares are real eſtate; ; Secondly, That the widow 


is entitled to dower; n * * remains a re 
on the real eſtate. | 8 


As to the fine for rene wal of ihe leaſe, the rule is clear, that 
wherevera leaſe, that requiresrenewal, is intailed, and a partial in- 
tereſt is given to any one, that perſon is not to bear the whole: but 
: any charge wilt diminiſh her income. She will have the whole in- 
Fro bh: tereſt to keep down. Declare, that the executor is to keep the leaſe 


te 3 her life, and, ifnece to mortgage forthat E. 
K, , V, Haw. Cha e 440 2 e 2 * — 
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79 85 CLARKE 5. CAPROM. 
LOS | May 13th, July 23 1795- 


After jedg- HE bill ated the following cafe: In 1781 the "Wy VE TIO 
ar became infolvent; and Job Lacy was his only acting 

5 af ys aſſignee. In 1786 the whole accounts, receipts and payments, 
a dividend 


waeren. Telpetting the faid truſt were ſettled between Lacy and the de- 


miſhon of fendant; and neither of them ſince that time received any far- 
ankruptcy . 


the all nees ther ſums on account of the defendant or his eſtate. In 1790 
filed a bill 


— fledabil John Lacy cortmenced:a' partnerſhip in the banking and other 
dad to have concerns with his fon Charks Lacy. A commiſſion of bankruptcy 
| Be | wy Lg iſſued againſt them in April 1793, and the plaintiffs were appoint- 


oe: 1 ed aſſignees. On the 14th of November 1793 the defendant ap- 


lowed; the plied to prove a debt againſt the ſeparate eſtate of Fobn Lacy in 
courſe being 


8 * of the balance of the aforeſaid account : but the com- 
| | I | 


ien 


— in ung 


| 2 would not allow him to prove. On the 28th of Sams 
ary 1794 at a meeting for the purpoſe of declaring a dividend 
of the ſeparate eſtate of John Lacy, an affidavit of the ſaid debt 
was exhibited"to- the amount of 71 7. 13 5. 2 d. and though the 
plaintiffs reſiſted, infiſting, that the demand was barred by the 
fatute of limitations, and that they could prove a diſtribution. 
among the creditors of all monies received by J Lacy on ac. 
count of the defendant, the commiſſioners received the proof and 
declared a dividend. Joby Lacy is dead; and the plaintiffs 
believe, the infirm ſtate of his mind 1804 the defendant to 
make the demand in hopes that on that account the aſſignees 
could not diſprove it. The defendant has brought an action on 
the dividend. The plaintiffs had not time after they were ſerved 
with notice of the action to petition his Lordſhip to expunge the 
proof; nor had they any legal defence as long as the proof con- 


tinued on the face of the proceedings; and * ſuffered judg- 
ment to go by default. 


The bill was filed on the 12th of e * The prayer 
was, that the defendant might ſet forth the ſtate of his accounts 


againſt Jobn Lacy, and how he makes his faid claim; and whe- 
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ther be made any demand within fix years after it accrued; and 


that the proof of his debt might be expunged. The * | 


n generally to the S ED and WW 
\ Mr. Pemberton for the demurrer. 


If the commiſſioners were wrong, the plaintiffs ought to have 


applied immediately by petition; it appears from the pro- 
ceedings, they had time enough: the writ iſſued the 19th 


of September 1794, the appearance was on the roth of November fol- 


lowing : the declaration was delivered the 19th of January 1795. 


and the interlocutory judgment was ſigned the 18th of February. 


This is merely an appeal from the commiſſioners. The mode is 


by petition, not by bill. They. do not Rs that any new 
matter has been diſcovere. 


Mr. Romilly for the plaintiffs. 


be a petition, A bill is equally proper: 1 Ate. 76 ; and though 
* is more expenſive, coſts may be given. 5 | 


Lord CHANCELLOR. ö 
met doubt the juriſdiction. Sitting hare 1 have no more right 


. 0 reverſe an order of the commiſſioners than the court of King's 


Bench. 


This is the firſt inſtance of a demurrer, becauſe there might | 


an TM * Cafes in- ee, 


Os tn What advantage is gained by this, bill? A ereditor i 
[ Y — not admitted, unleſs he ſubmits to be examined; and there the 


Crank diſcovery is obtained. This is lacheſs and miſbehaviour of the 


*. 


cv. plaintiffs. The order admitting the proof is in January 1794 
8 they did not apply by petition to expunge the proof. In the 
. courſe of the year 1794 the creditor brings an action, as he had 

a right to do; and they have given judgment by default. There 
was time enough to . petition from the commencement of the 
action to the judgment. There may be many caſes in bank- 


ruptcy, in which a bill is more proper than a | petition ; and the 
Chancellor fitting 1 in bankruptcy frequently directs a bill to be 
filed: but this is only to reverſe an order of the commiſſioners 
for admitting the proof; and upon the ground, that the in 
tiffs want that diſcovery, which they have had, or at leaſt were 
entitled to, before the commiſſioners. I ſhould do great miſchief, 
if when the aſſignees quarrelled with a creditor, I permitted a bill 


to be brought. I never ſaw ſo naked a bill. It is merely for 
vexation. But the defendant might have taken another courſe 


by petition againſt the aſſignees. I think, I ſhould have ordered 
them to diſmiſs their bill and to pay the WO og are truſ. 


e r A Or Ee W 
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Upon che n of hs cent it ſtood over in de to 
ſearch for aa . 


Jul 23d, RE r Ir mar ene 2 
The counſel for als plaintiffs admitted, Wiki the * 
courſe was by petition; though the juriſdiction was doubted by 
4 Lord Nottingham, 1 Ch. Ca. 275. He ſaid, he could not ſtate a 
\ | caſe of a bill after'a dividend declared; but that the defendant 
admitting by the demurrer, Olin 8 Was due, We Court 
would PROTO execution. = | 
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| Lord EET Wis e Hs 

| In the courſe of bankruptcy nothing is more uſual than to di- 
rect a bill to aſcertain, whether a debt is due: but you come now 
after an order of dividend; which in the Court of Chancery I 

cannot reverſe. I cannot ſtrike out that order, It remains up- 

on the proceedings: It has finiſhed the matter, and given a legal 

title to ſue. Nothing was ſo eaſy as to petition, if they had ap- 

plied in time. The whole caſe in the bill is taken to be true; ind 

3 ne part 


=- * 


partof eber is, dba the defendant has obtained an arder by he 
It would to- 


proper authority. I fancy the bill is quite new. 
tally defeat the ſummary proceeding under commiſſions, Ac- 
cording to this no diſtribution or le 
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1 23d, 1795. 


filed by Thomas Morgan and Charles Van againſt Aun Mofgan, wi- 
cow of Thomas Morgan, and againſt his ſons, ſtating a mortgage 
in fee to Clifford upon the agth of June, 1737, for 4671., ſubjet 
to. two mortgages for 1 50 l. and 70 l.; and ſtating another mort- 


Zu of Odober 1737 in conſideration of paying off the mortgages 

for 1507, and 01. and of a farther ſum of 5oo/. advanced; 
and alſo Nating a deed poll upon a farther advancement of 1871. 
10% making the premiſes a ſecurity for that ſum alſo. The 
original bill then ſtated the death of the mortgagor after deviſing 
bis real eſtate in truſt for his widow, Ann Morgan for life; re · 
mander among his four ſons as tenants in common; and appoint- 
ing bis widow executrix; and that ſhe took poſſeſſion of the 


mortgaged . premiſes. It alſo ſtated the death of the mortgagee 
in 1752 after deviſing to Thomas Morgan and Charles Van in truſt, 


andappointing them executors ;. and it prayed, that Aun Morgan 
might admit aſſets to ſatisfy the principal and intereſt due to the 


Mental bill ated the death of the plaintiffs in the original bill, 
te truſts of the will of the mortgagee, and that by an account 
Cettled and allowed 28th: of April 1767, between Thomas Morgan 
and Charles Van, as executors and truſtees under the will of the 
mortgagee, and-thoſe entitled to the perſonal eſtate of the mort - 
Lagor, Vize Aun, Wilkam and Edward, Morgan, it appears, that 


235 
Vo. II. 


7 


| agth of time would prevent a 
' Cais. © The ereditor has proceeded quite regularly. I think the | 


7 H I'S: was a bill of ſupplement and. revivor filed Fane. 
| 17th, 1794; which ſtated that the original bill (a) was 


gage in fee of the ſame premiſes between the ſame parties upon the 


" 44) This bill appeared by'the'Six-Clerks certificate to have been filed on the 3d of July 
Rs 8 H 


there 
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Carson. 


any debt to 2 


Plea was al- 
lowed. 


plantiffe under che ſaid mortgages, or account. The ſupple- 
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9. 
THOMAS 


Caſes"in"Chaneery,” 
there is now due a ſum of 479 l. upon the ſaid ſerurities. The 
ſupplemental bill farther ſtated the death of the perſons entitled 
to the real eſtates of the mortgagor; that the defendant” is their 
heir at law and has ever ſince been in receipt of the rents and 
profits; that the ſum ſtated in the ſaid account with à large ar- 
rear of intereſt is now due. The plaintifls then deduced their 


title to revive, and charged, that owing to infancy, coverture or 


ſome other diſabilities, the plaintiffs have not been able during 
a conſiderable part of the ſaid time to aſſert or proſecute their 
ſeveral rights to the ſaid mortgage debt; that the ſuit, though 
abated, has never been diſmiſſed or determined; and therefore 
it has always been and now is ſufficient notice to the defendant 
as well as the late defendants, under whom he claims, of a 
ſubſiſting demand in reſpect of the ſaid mortgage; and that the 


daeefendant ever fince he has been in poſſeſſion knew, that ſuch mort- 


gages wege {till ſubſiſting and unſatisfied, as would appear from 


1 a the n r 11 e in his Ne 


che ſaid eſtate, have been in lawful and undiſturbed poſſeſſion 
thereof for their own abſolute uſe and benefit for 40 years, vis. 
from 1755 withour having ever paid over or accounted for all or 


The b pleaded in bar to all gis relief and all the diſ. 


| a prayed, except whether he was'not in poſſeſſion, and how 
long he and thoſe, under whom he claims, have been in poſſeſ- 


ſion, chat he and his anceſtors and thoſe, under whom he claims 


any part of the rents and profits, and without having to the 


knowledge or belief of the defendant paid or accounted with the 


„ » T | 


plaintiffs or any perſons, under whom they claim, for any ſum 


or ſums of money, which had been lent or advanced upon any 


mortgages or mortgage of the ſaid eſtate or any part thereof, if 
any ſuch there were, or for any intereſt due or claimed by them 


or any of them, if any ſuch ever hath ariſen or been claimed by 


them or any of them during the whole of that period; nor that 
the defendant, or to his belief any of his anceſtors or other x per- 
ſons, under whom he claims, ever acknowledged or admitred to 
the plaintiffs or any perſon or perſons, under whom they claim, 


that any money is due for or in reſpect of any money lent by 


them or any of them to the defendant or his anceſtors or any per- 

| ſon or perfons, under whom he claims, if any ſuch money was 
| lent; and therefore that it is to be preſumed,” that fuch mort- 
Sege, as is ſtated i in the * of the ores of June, 1737, if ſuch 


. Yd e mortgage 


eit in — 


mortgage was Wade, hath been long fince paid, ſatiefied and 
diſcharged. | | 


| 5 Attorney General and Me Tf the wh . 
They are bound to ſet out who were the infants, and at Wie 
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Tuomas. 


times the diſabilities took place, ſo as to * when the Ui, | 


SU e ee eee 


Mr. Stanley * Mr. Thowgfon, for the plainti ifs. 


This is a plea of a preſumption, not of any fact. They are 
bound to anſwer all the allegations in the bill. It is not enough 
_ to ſtate, that no intereſt has been paid: they ought to deny, that 
it has been demanded: Traſh v. White, 3 Bro. C. C. "Op 
A ſettled account is NY —_— | 14 


oo OE OT 


lt would be impoſſible ever to plead, if a averments of that ſort 


ſtances to take away the length of time : the defendant demurred 
for cauſe, chat it did not appear by the bill, that there was any 

poſſeſſion or demand by the plaintiffs for 30 years. It was ob- 
-jeRted, that the demurrer admitted every allegation. Upon 
great conſideration the demurrer was allowed: but no one doubt- 
end, thar a plea would haye been proper. This is a fort of anſwer 
in the ſhape of a plea. If che Plea 1 is true 125 2 much 1 time 


ee eee 3 e 


Lord CnanceLiior. 


Thie plea muſt be allowed. It is a complete anſwer tothe de- 


mand. If infancy or coverture will avail the plaintiffs, it. is not 


Would do. In Scrobin v. Beckford the bill ſtated ſeveral circum- 


enough to ſay generally, that there have been infancies and co- 


vertures ; for it is ſo completely Vague an * that ne 
iſſue can be taken apon it. | 


Plea of a for. 
mer fuit de- 
pending for 
the Tame 
cauſe ſet 
down by the 


was irt The ples was filed on the and the defend- 


ads noe t ſet it down to be argued. ja l 
122 not 70 1 8 | 

aving pro- PP I CITI LO MI fs 9158 ASIF. 5 n 
2 the Mr. Trower, for the defendant mentioned the. rule in Pras, 


maſter with- Alm. 12. founded upon a ſtanding order of the court, thar ſach 
in a month, lea 3 be ſet d 21 1 
the bill was * plea is not to et down, © to be referred to the maſter ; 


= 1 


1 and if the plaintiff does n 
der the ſtand- 
ing order. 


E 
C7. the ples, The difeadiiic kd hee 
move at the ſeal to diſmiſi the bill, | de De. 
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H= EITTITP v. BLAKE. 
ee, 


real eſtates to truſtees upon truſt to pay annuities and the uflden et 


intereſt of a mortgage; and after payment thereof he gave the 42 


fun PIERCE CLARKE deviſed certain Under a de- 


ſaid eſtates to his brother Henry for life; then to the uſe of all eher i, 
the children of his ſaid brother Henry Clarke, other than and except * 
the ſaid Bridget,” as ſhould be living at the time of his death, as 
tenants in common and not as joint tenants, and of the ſeveral 
C | 
The queſtion' was, whether Harrier, 4 poſthumous child of 
2 Clarke, was entitled with the other children. After . 
point had been argued before Lord Thurlow (a) an ejed ment 
was brought; in which Har riet Glarke was leſſor of the plaintiff; 
aud che verdict was in her favour ſubject to the opinion of the 
court of Common Pleas. Upon argument in that court judg- 
ment was given for the plaintiff at law. The cauſe came on upon 
the equity reſerved; and the Lord Chancellor decreed accord 
ingly, that the defendant Harriet Clarke was entitled to one 
neee ee 
88 | E aca . ee 
tg -wrrour v. RUTTER. 0 
pens gt m 24; 755. 
3 D 0 LOVER \by his will gave the A das of be propa 
his real and perſonal eſtate to Elizabeth Moulton, her heirs, denies bf. 
executors and adminiſtrators, for ever ; ſhe paying thereout all A 


his debts, . and funeral expences; and he appointed her 8 


executrix She renounced ; and adminiſtration with the will an- perty beques- 
thed to the 


wife and i in ee of the aer 3 che boband by wil Dove the reſidue of his real and perſonal 
eftates in trail for” his wife for life, Temainder over, and died: upon the bill of the wife and herſecond 


dyſband che deed, was delivered up to de cancelled on their waiving all benefit under the will. 
Vor, IE _ „ + Wh nexed 


{wt 
. 
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f V. 


' RuTrun. 


Cat in Waneay. 
nexed was granted to Richard Glover. Elizabeth Moulton by her 
will gave to Anne and Olive Naſh, their executors and admini- 


ſtrators, the reſidus of the perſonal eſtage of Richard Clover, the 
teſtator, bequeathed. and-which at her death ſhould remain due 


to her from his adminiſttator. he died in 1772. In 1977 
Ole Na 5 married Edunurd Knight; and in 178 3 by indentures 


rreeiting, that chere was juſtly due and \owing from Edward 


| Knight' to Jobn Rutter the ſum of 300. upon fimple contract, 


and that the ſaid h. Rutter was deſirous of having ſome * 


ter and ample ſecurity, it was witneſſed, that in conſi deration of 


2 


grant, bargain, ſell, aſſign; transfer and ſet over, to n Rutter, 
his executors, adminiſtrators and-afligns, one moiety of two. ſums 
of 16421. and 270 l. due from the eſtate of Henry Peyton deceaſed 


the ſaid ſur and for the better ſecurity of Jh Rutter and in 
conſideration of ten ſhillings Edward | Knight: and his wife did 


and his ſon to the eſtate of Glover, with all the arrear oß intereſt, 


and alſo of and in all and every the elear reſiduum and remain- 


der of the perſonal eſtate of the ſaid Glover remaining due, and 


| alſo of and in all and every other the monies andpremiſes, mat- 


ters and things, bequeathed by the ſuid recited wille or either. of 


them for the uſe and benefit of Olibe Knight, and all the eſtate, 


right, title and intereſt, both at law and in equity of them, the 


aid Edward "Knight and Olive his wife, of, in or to, the ſume, 


every or any part thereof, to have, hold, receive, take and enjoy, 
the ſaid moiety of the ſaid monies Pers premiſes, matters and 


things, to Jobn Rutter, his executors, adminiſtrators and aſſigus, 


upon the truſts after expreſſed; and Edward and Olive Knight 


did appoint Jobn Rutter,” his executors,” adminiſtrators and aſ- 


ſigns, their true and lawful attorney irrevocable in their names 
or the name of the ſaid Jobn Rutter to demand, receive and ſac 
for, the ſaid momeg and premiſes; and the truſt was declared to 


be, that John Rutter, his executors, adminiſtrators or aſſigns, 


ſhould retain the ſaid ſum of 30p l. wich intereſt and his coſts and 
charges, and ſubject thereto ſtand poſſeſſed upon truſt for Edward 


T * 4 Kuigbt, his: executors, adminiſtrators. and athgus, and upon 2 


_ - other truſt vhatſoever. In 1786 Eauarn Knight by his will gave- 
do the ſaid h Rwtery his executors, adminiſtraters and aſſigns, 


2 EE all his. real and, perſonal. eſtates. not before diſpaſed ot, in 
ttuſt to eil d much, ae did not, conſiſt of govęernment 


7 ſecurities and 1nveſt the produce in government ſecurities, 


in truſt to permit Dl ue Knight: to receive the dividends: for life, 
and after her deceaſe to apply the ſaid ſecurities among his bro- 
cher 128 faſter * his nephews and nieces ſhare and ſhare alike ; 


and 


LEES mu rd oe te ar ES 
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a66-beappointed obs" Nutte enechtor Edvard Knight died in 


e In 1792 his widow married Thomas Wright; and they 
Filed the bill to have the deed” of affipgnment delivered ip to be 


cancelled, and praying, that the plaintiffs might be declared en- 
titled in che right of Olive tos niviety of the perſonal eſtate of 


Glover, the teſtator, as againſt Jobn Rutter and all other perſons 


claiming the ſame under the ſaid aſſignment or the will of Za. 
ward Knight. The bill ated, that Knight repreſented to his wife, 
that he was indebted to Rutter, and for ſecuring that debt requeſ- 
ted Her to join; that the alignment was not to ſecure any ſum 
due to Rutter; it being lately diſcovered by the plaintiff, that no 
Tum was due to him from Kuiglt, but it was a contrivance to 
enable him to diſpoſe of his wife's intereſt by will, or to prevent 
Her from baying the benefit thereof, in caſe ſhe ſurvived him. 
Thie bill farther charged, that it was contrary. to the intent of 
che plaintiff Olive and a fraud upon her, and that ſhe was not 
 previoufly to the execution informed, that the perſonal repreſen- 
tative of Edward Knight, in caſe he ſhould die in her life, would 
by the ſaid aſſignment acquire any right to ſuch moiety; and 
| that ſhe would not have executed, in caſe ſhe had been appriſed, 


chat it would have ſuch effect. The defendant Reuter by his 


anſwer and examination admitted, there was no debt due to him, 
and ſtated, that he underſtood the purpoſe of the aſſignment to 
be elfectually to aſſign and ſecure to the family of Edward Knight 
the intereſt of his wife in the ſaid property; with which inten- 
tion he believed Olive to be acquainted ; and being ignorant of 

| buſineſs, and thinking he was only alliſting the intention of the 


Farties, he ſuffere? ; it to appear * the deed, * the is "_ 
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was ſo due, 4 


"Me. Groban and Mr: e for the þ Plaint . * 
Fuhr v. Boe ſban, 2 Fern. 401. Bates v. ach 2 d. 207 7. 


1 This 3 is not ſtrictly a chgſe in action. Garforth v. Bradley, 2 Ve fe 


6- 5, was like this: a caſe; of a 2 of 1 622536 Ths 
wite's joining make no Winetence⸗ Sik ooo aft 


, 44 


* adit Richards ond TY "King, forthe n 1 5 At 


As there is no proof of fraud, the queſtion i is only, or ber. 


alligument jointly with her huſband will prevent her claim. 


iche haſbind afligns either a choſe in action or in equity for 


valuable e we 9 9 18 bound. Where he has. ſepa», 


F 
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Rur rez. 


An aQion 
againt an 
executor 

a huſband for 
perſonal pro- 
perry bequea- 
thed to his 
wife does not 


lie. 


Cue in Chancery. 


rate. property, ſhe is under the coercion of her huſband: but the 
_— give it either to or from him. If ſhe had conſented in court, 
this court could not have prevented him from having it: then 
why may it not be done by act in pats, if without fraud or con- 
ſtraint. The caſes cited are, where no aſſent of the wife ap- 


7 


Maſter of the Ralls. 1 
| Suppoſe the naked point to be upon a free fair deed Ag ning 


her iatereſt in the reſidue in the hands of an executor. It is now 


determined by the court of King's Bench, that an action will not 
lie againſt the executor admitting aſſets in ſuch a caſe; and one 
of the reaſons is, that the huſband would get it free from the 
condition, a court of equity impoſes. It is very clear, that the 
wife's joining is nothing; therefore if this does not ſtand in the 


way, unleſs the adminiſtrator of Glover had joined, ſo as to have 


conveyed to the huſband, which he might have done certainly, 
the queſtion is, what ſort of intereſt ſhe had. It is not poſſible 
to ſuppoſe, that he was induced to join by the conſideration re- 


_ preſented; for after providing for this debt, ſhe goes much far- 


ther, and gives ſums ſpecifically mentioned and far exceeding it. 
I will therefore take it to be this tranſaction: that by deed with- 
out any confideration except her will to give it to her huſband 


they have aſſigned it to him. Then the fingle queſtion is, whe- 


ther that diſpoſition of her property in the hands of a truſtee: for 


her, which her huſband could nor aſſign without valuable cn 
ſideration, if he could with that, which I do not mean to decide, 
ſhall be permitted to deveſt her right. It is compared to the 
caſe of a married woman made a feme ole as to particular pro- 
perty. The clear diſtintjon is, that in point of law and the con- 
ſideration of this court a married woman has no diſpoſing power, 


though ſhe has a diſpoſing mind. As to any property ſhe has, 
the law and this court conſider her ſo much under the coercion of 


| her huſband, that ſhe cannot exerciſe any diſpoling power; with 


in action; for he "uy bring an action * a bond to * 


this exception, that though at law ſhe is totally devoid of any 


| property, any perſon may make her a /eme /ole as to particular 
property he gives her: but as to any other property, which the 
donor has not given to ber ſole and ſeparate uſe, ſhe is a perſon 
having no diſpoſing power; and the huſband cannot in any way 


act with regard to any property in a truſtee for her, or diſpoſe of 
it, without the intervention of this court, as he may upon ch . . 
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Eaes in Chancery, 


do not know, that this caſe has ever ariſen. I thisis permitted, 


the fole and ſeparate examination of the wife is perfectly nuga- 
tory, What is the uſe of it? Therefore property circumſtanced, 
as this is, is juſt like real property at law : ſhe is a perſon, whoſe 
conſent cannot be given but under examination apart from her 
huſband and with full knowledge of her right; therefore when 


RuTTER., 


1I was a Judge at law, 1 always did, and 1 ſuppoſe, the Judges of ? 


che Court of Common Pleas do, explain to the wife the conſe- 
quence: If with full knowledge of that ſhe does freely and vo- 
Tuntarily conſent, the court will permit the property to be added 


upon, but not otherwiſe : I have known caſes, where even then 


the court has not done it : but we do it in general; and I rather 


think, if ſhe perſiſts, we cannot refuſe. Ibis is an attempt to 
make all that nugatory. Then if chis had been the huſband's 

deed only, without deciding, which I do not by any means ad- 
mit, chat he could even for a valuable conſideration aſſign it, 


chere is no doubt, his act alone could not convey it to Rutter; 


and her joining is of no effect. She was not made a feme ſole. 
If Glover the donor had made her fo, it would have been dif- 
ferent. In chat ſituation her huſband prevails upon her with- 
out any conſideration to join in making a preſent of this to him. 
His will makes no difference; for if the deed is good, he might 


have given it away the next hs and have totally deprived her 


of every thing; for it the deed was good, he was not bound to 
give her a life intereſt, though he has done ſo. It is a voluntary 
deed 'by the huſband and wife. I do not know, how that ab- 
_ ſard conſideration came to be inſerted: but it turns out to be 


; nothing. Therefore this deed is abſolutely void as againſt the 
wife; and 1 muſt conſider it as if not executed. Then the pro- 
perty ſurvived to her; and the queſtion is, whether the deed 


ought not to be taken out of the way. The party is not.to have. 


"the deed; out of which he claims any intereſt, without the court's 


taking care, that it ſhall not be ſet up. 1 wiſh the adminiſtrator of 
Glover had been a party: but it is not worth to let it 
ſtand over for that. | | 


> 


. 


— — 


The plaintih electing to take againſt the will of Edward. 
| Knight, the decree was, that upon their waiving all benefit under. 
mw will the deed ſhould * * W to be cancelled. 
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A co -erecu- 
tor, who 


proved, but 


never acted, 


cannor be 
charged by 
receiving a 
bill by the 
poſt on ac- 
count of the 
eltare and 
ſending it 
immediately 
to the acting 
executor. 


% 


than if he had given it to his ſervant for payment. 


PALGHED o, - SCOTT. xo 
NS: 


AP P and Whitmore were executors. Both proved the will; 
but the former, who had been in partnerſhip with the teſtator, 
ak ated, and afterwards became inſolvent. By the exami- 
nation of Whitmore it appeared, that he received a letter by the 
poſt from a debtor to the eſtate incloſing a bill of exchange for 
roof, on account of his debt; which bill he immediately ſent to 
the acting executor. The Maſter held Whitmore liable in favour 
of the refiduary ; e an e was taken to. 


= report. 
Auer; General fr the exception c cited Churchill v. . Hoi r F. 


Will. 41. 


Mr. gaben and Mr. King fo gs 


"The debtor was diſcharged the moment the bill reached 
Whitmore. His handing it over makes no more. difference 
In the caſe 
cited the intention and underftanding of the credi itors was to 
continue Goodwyn in the management. That was an exception 
out of the general caſes. The practice has been for the Court to 
look into the circumſtances. This is not the caſe of a mere for- 
mal receipt. By handing it over to Tap, Whitmore made him- 
ſelf Nen e for 7. 2 1 N LS of the property. 


La CHANCELLOR, 


I muſt take the fact hers from: Whitmore's 8 The 
Maſter had no other ground before him. According to the fact 
I muſt hold it perfectly clear, that Tapp was the acting executor, 
and Whitmore was not. Though he proved the will, be neverdid 
any thing in the character of executor. Then it brings it to this; 
whether a ſtranger, a debtor to the eſtate, ſending in a letter a bill 


' incloſed to one named as executor, and who proved the will, but 


never acted, and his immediately tranſmitting that to the acting 
executor, ſhall be conſidered acting as executor. It is too harſh to 
lay, he is liable, becauſe he did not ſend the back and defire 

2-0 I 


_ Caſes in" Chancery, 

the debtor to ſend it to the aQing executor, but handed it over 

hamlelt to Tapp, the acting executor, and the perſon truſted by 

the teſtator. It would be a moſt rigorous conſtruction to hold, 
that writing a letter at 889285 made him an acting executor. 


Allow the exception. 


a ST, 


IVI „ KEKEWICK. 


July 27th, 1795. 


H E bill ſtated, that the teſtator had after the execution of 
"his will contracted for the purchaſe of an eſtate; which 
purchaſe was completed by his executor Kekerwick, who conveyed 
to his ſon; and that they are, or one of them, is in poſſeſſion; 
that the plaintiff is heir ex parte maternd and that there is no heir 
ex parte paternd. The defendant Kekeroick by his anſwer claimed 
as heir ex parte paternd. The plaintiff by the amended bill prayed, 

that the defendant might ſet forth, in what manner he is heir ex 
parte paterud, and all the particulars of the pedigree, and the 
times and places or particulars of the births, baptiſms, marriages, 
deaths or burials, of all the perſons, who ſhall be therein named. 
To this part of the amended bill the defendant demurred. 


i With 


Lord CHANCELLOR. | 


nne an! NECES titte 
as heir, He is to make it out: ae 
plainuft, how he is to make! it out. 


Allow the demurrer. 


679. 
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Bill prayed. 


that the de- * 


fendant 
might ſtate 
the particu- 
lars of his 
igree as- 
eir and of 
the births, 
baptiſms, 
marriages, 
deaths or 


burials: de- 
murrer al- 


/ 


Deviſe to the - 
uſe of A. and 
her iſſue in 
Arid ſettle- 
ment, ſubject 
to a truſt fer 
debts and le- 
gacies and to 
pay annuities 
out of rents 
and profits 

with power 
ee ee 
. the 


dil of credi- 


tors and lega- 
teet, one of 
the annui- 
tants being 
living, the aſ- 
ſignees of A's 
huſband, a 
bankrupt, 
being de- 
fendants 
were deer 

to make pro- 
poſals for a 
proviſion for 
the wife. 
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V ＋. BH A N i E L Luis by his will dated the 21ſt of February 

1774, directed, that his debts ſhould be paid out of bis per- 
ſonal eſtate in the firſt place ;- and if rhe ſame ſhould run hort, 
the remainder to be paid out of the rents and profits of the real 
eſtate in and near Shrewſbury. He deviſed his meſſuage or tene- 
ment in the pariſhes of Llanvair and Bettus in the County of 
Salop to Probert and Anwyn, to hold. to them and the ſurvivor, 
bis heirs and aſſigns, upon truſt to fell and reimburſe themſelves 
firſt ; then, to apply the remainder of the money in manner aſter 
mentioned ; vis. to lay out 5004. upon ſecurity, and to pay to 


his eldeſt fiſter Elizabeth Lewis the intereſt from tame to time, as 
long as ſhe ſhould continue unmarried ; and if ſhe ſhould marry, 


then upon truſt to pay her the ſum of 200 f., part of the ſum. of 
500 l. for her ſole benefit, and not to be ſubject to the debts of 
ber huſband; and he directed, that the intereſt of the remaining 
3000. ſhould be paid to his ſaid fiſter from her marriage during 


her life, alſo to be paid into her own hands for her ſole uſe, and 


not to be ſubject to her huſband's debts; and upon truſt to lay 
out a farther ſum of zool. upon 3 and pay the intereſt to 


his ſiſter Anne, wife of William Standen, for her ſole uſe not with- 


ſtanding her coverture during her life; and upon truſt to lay out 
a farther ſam of 2007. upon ſecurity, and to pay the intereſt to 
his ſiſter Mary Lerdfr, while unmarried ; and upon her marriage 
to pay her the principal ſum of 3001. and all the intereſt then 
due for her ſeparate uſe; and after the deceaſe of his fiſter Anne he 
directed the ſaid ſum of 300 J. to go to the child and children of 


his ſaid ſiſter, as ſhould have no benefit under his will at his de- 


ceaſe, with the intereſt thereof, equally to be divided ſhare and 
ſhare alike. The teſtator directed, that if there ſhould be any 


_ deficiency from the ſale of his real eſtate therein before men- 


tioned to fulfil the truſt aforeſaid, ſuch deficiency ſhould be made 
out of the rents and profits of his real eſtate therein after 
mentioned to be ſituate in or near SBrew/bury,'or out of his 500 l. 
Eaft India ſtock, or both, As to the meſſuages, lands, tithes and 
hereditaments, fituate in or near Shrewſbury, the teſtator deviſed 
the ſame to the ſaid truſtees, to hold to them and the ſurvivor and 


PP... 1 4 


bis heirs, upon truſt firſt to pay out of the rents and profits to his 


in the fame manner to Ame Hockley an annuity of 1 5, For life ; 
- and, abet to the Taid annuities, upon truſt to pay out of the 
Kid rents and profits yearly any ſum not exceeding 50/7. towards 
the education and maintenance of his daughter Anne Lewis (the 
mache he left ro the truſtees} till ſhe ſhould attain the age of 21; 
and upon farther truſt out of the faid rents and profits to pay to 


kis faid fiſter Arne's children 1501, each with intereſt at their 


zather Natfane! denn during his life one annuity of 20; and 


es e 21, with farvivorſkip between them; and if all ſhoul& 


die before the age of 21, to fall into the refidue ; and out of the 
Fad rents and profits to pay to Fobr Moolley 2co1., if he attained 
the age of 21; if he ſhould die before, ta fall into the reſidue; 


and upon farther truſt to pay to his ſiſter Anne 100 l. within 12 


months from his death for her own ule ; and he directed his ſaid 
truſtees, whom he appointed guardians of his daughter, to ſtand 
leiſed of the ſaid eſtates upon the uſes, truſts, intents and purpo- 
tes, therein after mentioned; vis. to the uſe of his ſaid daughter 


Anne during her life; and from and after the determination of 


Mat eſtate to the uſe of truſtees to preſerve contingent remainders; 
and from and after the deceaſe of the ſaid Anne Lewis to the ule 
of her firſt and other ſons in tail; remainder to the uſe of the 


daughters of his ſaid daughter Anne Lewors as tenants in common 


in tail, with divers remainders over to his ſiſters and their iſſue; 
remainder to his own right heirs. The teſtator directed the re- 
fidue of his perſonal eſtate to be laid out in land, to be ſettled to 
the ſame uſes as the Shrew/bury eſtate ; the intereſt till the pur- 
chaſe to be applied to the perſons in poſſeſon of that eſtate, en- 
** under thoſe uſes. | 


Aue Lewir married Hall, who became a bara The bill 
was filed againſt the truſtees by the executors of William Ofeell, 
creditor by mortgage of the Shrew/bury eſtate, dated the 16th of 
April 1774; and the liſters of the teſtator. The decree directed the 


accounts ; and all the eſtates were fold under it; and the produce 


was iriveſted in ſtock, The cauſe coming on for further direc- 

tions, the queſtion was, whether the aſſignees of the bankrupt, 

who were made defendants, muſt make a proviſion for his wife 

'. out of the intereſt claimed in her right, and to what extent. One: 
of the annuitants was e 


. 


— 8 L. 
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Orr 


ane R. 


f . Au e a Mr. Campbell for the wife I: 


Caſes in Chancery; 


A. Piggit and Mr. Aufrather for: the ee. 


&. 
"The wiſe rakes a legal eſtate for kite. remainder to her iſſue i in 


ſtrict ſettlement. It is a uſe executed, The perſonal eſtate being 
deficient, and the debts and legacies. being charged on the real 


eſtate, it has got into the Court in that manner, and the aflignees 


are brought before the Court. The Court will therefore di- 


rect the ſurplus to be laid out according to the will; and then 
the aſſignees are under no neceſſity to come here. The caſes in 


Mr. Cox's note, 1 P. Will. 459. relate to perſonal eſtate, money 
acquired after the marriage; and it was either expreſſed or im- 


plied, that it was to the ſeparate uſe. Two caſes have occurred 


ſince: Pryor v. Hill, 4 Bro. C. C. 139. and Ball v. Montgomery, 
4 Bro. C. C. 339. ante 191. The ground in both was, that the 


| Nd de and thoſe, who 3 n ee not ere at it pick 


out the aſſiſtance of the Sun. A 


ts. > 
2 


| The truſtees are to do acts with the rents and profits requiring, 
that they ſhould have the eſtate. The legal eſtate is in them, 


while neceſſary for that purpoſe; and they had power to ſell. 
Ihe uſe therefore cannot be executed in Anne Hall, till thoſe 


truſts are completely fulfilled ; and one of the annuitants is till 


living. The fund then being in equity, the afſignee, whether 
by the Jy or the law, is bound as well as the e 


Lord CHANCELLOR. | 


In Ball v. Montgomery I went upon this; "that „deere che 
huſband takes in right of his wife is in irſelf a proviſion for the 
maintenance of both by a title, that gives him with her a joint 
enjoyment. If he does not ſupport her, he cannot have the 
whole. The afſgnees come in the right of the huſband: but 
they come in the place of a huſband not maintaining his wife. 
The truſtees had power to ſell; or the court could not have ſold · 


There is no equity to entitle this Court to interfere upon the fa- 
vour due to the wife from any perſon claiming by legal title 


from the huſband: but where the perſons claiming in right of 


the huſband, however meritorious their conſideration, are obliged 


to come into an equitable juriſdiction to obtain the benefit of any 


part of the property, the delination of which! is for the enjoy- 


ape 


: l 
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ment of the budend and wife, the Court will not apply 3 it to the 


uſe of the —— leaving the wife to 5 Karve. | N pe SS 
5 0 15 e n — © 2. 5:88 RO Res . ProBrats | 
n 0 n Ko | "4 
5 It was his preſſed, that ihe court ſhould anos ak pro- 
a portion; and it was ſaid for the aſſignees, 2 0 in ee v. "ary 
far, in ws Cox's note, the fund was n | 


4 #4 


_—_ Lord Cuancruon. P 5 . 


1 
ws, 4! ; 14 a * - 4 «4 4 # 4 


44917: 


That, was a ſum of money. Here there is no poltbility of 

giving the, creditors any part of the Principal. cannot give 
the wife more than an intereſt for life i in it. It is eaſy to divide a 

ſum of money, but not eaſy to divide an income; ; for half an in- 

come is not a maintenance. Creditors are extremely handſome 
upon theſe occafions. It is much better to refer it to them. I - A 
do not like to judge of it. Declare, that the intereſt of the Bank | 
annuities belongs to the wife for life; and that a proviſion is to 
be made for Ker; and refer 3 it to the Maſter for a propoſal. 
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COLLINS v WAKEMAN. 
e July gth, and goth, 1795- 


o E R E EV E deviſed ſeveral via eſtates to William N 
Collins and his heirs in truſt to ſell the ſame; and he mw eſtates bo 
33 that the monies ari ing by ſuch ſale ſhould be conſidered = Nee 


as part of his perſonal eſfate; and thereout and out of his perſonal ** be cont 


| dered as 
gate he gave ſeveral legacies; - and among others he gave ofbis perion 
legacies to all his next of kin and to Jabn Reeve his heir {cent and 1 
at law. The teſtator alſo deviſed all his meſſuages, lands, ont of bis 


perſonal eſ- 
tenements and hereditaments, ſituate within the manor of Stoke rate gave le- 


* rior in the county of V Porcefter with the appurtenances, and which pin 


heir and 
Others: be gave other eſtates to be ſold * the produce to be conſidered from thenceforth as other of 


his ſaid perſonal eſtate and to be diſpoſed of in manover following: he then gave legacies, and ſome 
*eſtares ſpecifically, and othef legacies out of his ſaid truſt monies and perſonal eſtate ; and gave his exe- 
ier 1000 4. to be diſpoled of according to aoy inſtructions he might leave in writing; and gave all the 


refidue of his goods and chattels, perſonal eſtate and efeQs, whatſoever, ſubjeR to debrs, legacies, &c. No 4 
InftruQtions . found, the heir is entitled to the 1000 /. 1 


1 . 9 a g 


_ 9 n us ond wats. ol N len c ee. T * — — . 
N . on 4 N. 2 , * - 7 p n K 


8 a 1 


1 


he declare@ he had farrendered 30 che us gf his ill, ty che aid 
William Collins, his hers and ſſigus, in truſt to ſell all the ſaid 
eſtates and premiſes by public fale or private contract within 
12 months after his decraſe or.asfoom- after as poſſible ; the wwhole 
of the money ariſing from ſuch falt he alrected 10 be confidered from 
thenceforth ar other part of his ſuid perfonal gabe, and to be diſpoſed: 

of by his ſaid truſtee and+oxecutor, his heirs, executors and ad- 
miniſtrators, in manaer following. The teſtator then gave ſe- 
veral pecuniary legacies; and he gave certain parts of his copy- 
hold eſtate to John Rayment, his heirs, executors, adminiſtrarors. 
and afhgns.; and his meſſuage in his own poſſeſſion and another 
adjoining he gave to Mary Wakenian, her heirs, executors, admi- 
niſtrarors 3 and aligns, for ever, or for all fuch eſtate and Intereſt as. 
he had therein... © He then gave. other legacies ouf of bis faid truſt 
monies and fexfonal ole; and then gave to his executor William 
Collins the ſum. of 1000 J. to be diſpoſed of accarding to any in- 
ſtructions he might leave i in writing. He gave all the reſt and 

relidue of his goods and chattels, perfonal eſtate and effects, 
whatſoever and whereſpeyer, ſubject to debts, legacies and 8 
ral expences, coſts of his will, and of William Collins, whom, he alſo 
appointed execuror, to Mary Oy her executors, — 


| wore axict wigs. 


The bill was filed by the executor: Ir ſtated, that notwith- 
ſtanding diligent ſearch no inſtructions as to the ſum of 1000 J. 
could be found. That was admittedby the defendants, the re- 
fiduary legatee, the next of kin, and the heir at RL who all 


| claimed the 1000 55 N 0 


** 4 


© 5 deere Er by * Aer admitted; that the teſta- 
© tor ſaid to her after the date of the will, that he had left the 
plaintiff 1000 J. which he did not mean to center with him, but 

if there were any of his poor relations, whom he had forgot, he 
vwiſhed the plaintiff to give them 107. each: but that he ſhould 
give the plaintiff directions about it; that perhaps Mr. Evering- 

bam (one of the next of kin) might give the executor trouble; 

and if he did, there would be enough in the executor's hands to 
indemnify him. There was evidence, chat the teſtator told oba 
Nutt, who attended him the laſt nine N pręvious to his death, 
there would be 1000 J. in his executor's hands after all his lega- 
eies and every thing paid; and Which be thought too large 2 
n for any one; that it would be amply ſufficient i in caſe of a 

1 diſpute | 


difpate ĩn law to defray its and if there ſhould be no 


ules to poor relations or other perſons, whom Nutt and the execu- 
tor thought objects, or any pious inſtitutions they approved; and 


things to the executor, and deſire him to give ſomething t to any re- 
Intions forgot in the ale * * W EYES. 


oo. WO EDT OD UN 


| Mr. Graham and Mr. * ing, 1 the 9 3 


It is impoſſible to read this will without ſeeing a clear inten- 
tion to throw the produce of theſe real eſtates into the perſonal 
eſtate to all intents and purpoſes as in Mallabar v. Mallabar, For. 
7 and Derour v. Mottenx, 1 V% 320. Therefore chis differs 
from the caſes in favour of the heir. The refidue is given gene- 
_ Tina next of kin cannot . he died inteſtate. | 


* 
a aw 3% 


i eee Mr. Steele for the next 1 


5 fund is perſonal eſtate by expreſs declaration, not upon 
circumftances only, as in the caſes cited: but it does not paſs by 
the refiduary clauſe. This legacy does not lapſe. It is a ſum 
ſeparately, diſtinctly and ſubſtantially, given to Collint as a legatee 
to be applied to ſuch purpoſe, as the teſtator ſhall attach upon 
him, not as executor, but as legatee of that ſum. It is diſpoſed 


It is plain, the refiduary legatee was not intended to take it. The 
only difference between this caſe and Davers v. Dewes, 3 P. 
Will. 40. is the addition in that to the word “ reſidue,” viz. © not 
before diſpoſed of or referved to be . of:“ but that makes 


no difference. 


ar; Mansficld and Mr. Short, for the heir. 


There is no caſe, in which money arifing from land deviſed 
to be ſold, where the purpoſe, for which it is ſo deviſed, fails, 
has been given to the next of kin. The queſtion is different 
- with the reſiduary legatee: if it appears ſufficiently to be the in- 
-zencion to give the money to the reſiduary legatee, that is ſuffi- 
cient. Here the queſtion muſt be with the next of kin. If the 
Snrention to difinherit is clear, yet if real eſtate is not in fact 
wen, the beir will take; and no general deviſe will paſs it. 
This, which is given erpreſdy as a legacy to the executor, could 
not be intended for the reſiduary legatee. The next * kin can - 


Yo. I.. © 24 8 


1 — 


ne ſpecified ſame objects, and deſired Nut to communicate theſe 


of at law, and in equity againſt every one but the next of kin. 


68; 


1 
lay fait, the executor was to diſpoſe: of the ſame in charitable ST 8 


V, 


Wacxt MAN., 


. _ ' 4 0 ! 
: . | gf ; ( EI . 


686 n Cales in Chantery- 4 
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I 1795: 3. not ale any dag in that character, but what 'was perſanal pro- 
Fer, perty at the death. He meant to convert the real eſtate i into per- 
Wat. 0 fonal only for the purpoſe of paying the legacies. ;. He makes 4 
| difference between his truſt monies and perſonal eſtate... Emblyn 
v. Freeman, Pre. Cb. 541. Crigſe v. Barley, 3 P. Will. 20. Digby v. 
Tegurd, Aleroid v. Smithſon, in Mr. Cox's note; the latter reported 

1 Bro. C. C. o. Hewitt v. Wright, 1 Bro, C. C. 8 e v. 


7. W 2 PO 0 C. e 08 vol. 1, ++ 


- Lord\CnANoBLLOK. 4 4% e bas at, 9 fe 555 WE 
The bill is Ried upon a rand des that Mons are no 4 
tions to be found. It 18 lated that all ſearch has been made; 10 
I do not know how to direct an effectual inquiry. From the ver: 
bal evidence it is not likely, that any inſtructions exiſt; for he 
ſeems to be diſcourſing about a diſpoſition upon a conſciouſneſs, 
that no writing exiſts. -: It is unneceſſary to go through the caſes. 
They are all very accurately ſtated in the note to the caſe of Cruſe 
v. Barley by Mr. Cox; which is one of the "inſtances, | in "which 
ve are ſo much obliged. to him, Only one obſer vation ariſes 
upon that caſe. He finds, that Ogle. v. Cook 1: 18 the only caſe in 
oppoſition to the right of the heir, where any part of the real 
eſtate is left undiſpoſed of, the deſtination failing. 1 haye had 
the Regiſter's book examined; and it does not ſtand ii in contradic- 
tion to the other caſes, It was particularly circumſtanced : but 
Lord Hordwicke had made no diſpoſition of the ſurplus ariſing | 
from the ſale of that eſtate. He conſidered i it as perſon: al pro- 
perty, and could not conſider it otherwiſe, for the only purpoſe 
expreſſed in the decree he actually made. Cook the teſtator di- 
recting certain parts of his real eſtate to be turned into money, 
and the produce to be laid out in ſtock, always ſubject to debts, 
gave the intereſt to his wife for life and after her deceaſe the prin- 
cipal to his daughters; taking notice, that his heir was other- 
wiſe provided for, and giving him a legacy of books on condi- 
tion of paying 500 J. to his ſiſters. The teſtator afterwards con- 
veyed the very eſtate, that was the ſubject of the deviſe, to a cre- 
ditor, to whom he had aſſigned a mortgage, that covered the 
e.ſtate deviſed and a little more. He directed the. eſtate to be 
ſold to pay the debts. It was an abſolute conveyance for a ſum 
of money: but by a defeaſance the 15 8 whom the eſtate 
2 Was 


Caſes tn Chancery. 


was, conveyed, was directed to account after fbetring the debts 
to: Cook himſelf, The queſtion was, whether the deviſe was not 
revoked. - Lord Hardwicke held it not. revoked by the deed; 
which in fact did what the teſtator had by his will directed to be 
done. But the bill ſtates, that without c carrying into execution 
all the purpoſes of the agreement and reducing the whole into 


money; chere was not ſufficient to pay the debts and legacies. 


Therefore Lord Hardwicke only decreed, that the remainder after 


ſatisfying/the particular debts ſhould be taken as part of the per- 


ſonal eſtate, and directed an account of the perſonal eſtate, f in- 


cluding in it the produce of the real, and an application; and he 
reſerved the conſideration of what ſhould be done with the ſurplus 
till after the report. Therefore the only point, which applies to 


that ſtring of Caſes, was left undecided. _ Conſequently f it does 


not ſtand in contradiction to them; and I am perfectly ſatisfied, 

that where the Court has no direction from the teſtator, to whom 
the money arifing from any part of his real eſtate ſhall 89, it reſts 
with his heir at law. I think Pro formd a farther i inquiry ſhould 
be directed, whether there is any paper of inſtructions relative to 
this 1000 .; and if no ſuch paper is found, declare the heir at 


WA 10980 


end. ' 1 


"SPENCER v. BULLOCK. 
May 19th, i 20th, Fub oath, 1795. 


10 * V Spencer by will gave to his executors 1600 /. in truſt 
to inveſt the ſame in ſtock and pay or transfer the ſaid ſum 
or the ſtock to his ſon Jobn Spencer at the age of 21, and apply 
the dividends in the mean time towards his maintenance and 
education. He gave another ſum of 1600 l. upon a fimilar truſt 
for his daughter Tabitha Spencer at her age of 21 or marriage. 
He alſe gave another ſum of 1600 f. to be laid out in the ſame 
manner, and to accumulate during the life of his fon in law John 
Hart; and after his deceaſe the principal with the accumulated 
dividends to be transferred to his daughter Elizabeth Hart for 
her own uſe and benefit; and if ſhe ſhould die in the life of her 
haſband without leaving any iſſue of her body, he directed the 


Laid ſum to fink into the reſidue. All the reſt, reſidue and re- 
mainder 


Warnuan. 


Rolls. 


Legacy to A. 
for life and 

to her chil- 
dren at her 
28 
in all the 
children, as 
they come 
inefe: but 
upon the cir« 
cumſtances of 
this caſe it 
veſted in 

thoſe living 

at the death _ . 
of their mo- 

ther only. 


+ 
: 
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5 2795-- mainder of his eſtate and _ IR ur whereſgever ks 
- ow gave to his 2 to be equally divided among his four chil- 


2 Jew vans, Ekzabcth Hart, , Jobn Pencer, and Tabirhs Spen- 


ſhare alike; 33 but he declared hi 3 Will tc be, that - 
the — of his ſon Jobi and 1 his' davghters Eliz4beth" Hort and 
| Tabitha Spencer t be inveſted by his faid truſtees and in their names 
upon the like rrufts,: as he had before” directed the aforefiid'le- 
gacies of. 16007. given. to them reſpegiively” to to be inveſted; and 
that the ſhare of his ſaid daughter Fane, Evans be invelted'in 
rames. of his executors for her ſeparate uſe for Ute, and the prin- 
cipal for her child or Children a at her deceaſe þ 8 more than one 
ſhare and ſhare alike ; provided f farther, that in cafe either his 
' aid ſon or any of his faid daughters ſhould die, before the afore- 
faid legacies given to them ref Qively 7 or their ſhares of the re- 
 fidue of his ſaid eſtate ſhould 885 'payable, without having 
any lawful, iſſue of their reſpedtive 'bodies, he gave the ſhare of 
fach of them ſo dying unto. the futvivors of his faid ſon and 


three daughters. reſpedively ; ; provided father, that in cafe any 
of his children ſhould die before his, her or their, ſhares of his 
faid eſtate given to' them ſhould become' piyabfe as aforeſaid, 
leaving any child or children of his, her or their, reſpective body 
or bodies lawfully begotten, then the child or children of ſuch of 
his ſaid children, who ſhould happen to ſurvive their ſaid parent, 
ſhould be entitled to the ſhare or ſhares of their ſaid parent, to be 
equally divided among ſuch children, ſhare and ſhare. alike, if 
more than one ; and if but one, then the whole to ſuch only 


child. * . - 4 l X * , 4 N F : wk I j * 


"Z 


At che date of the will Fane Evans had three children ; «Ear, 
Blizabeth and Juliuna; who all ſurvived her: at the death of 
the teſtator ſhe had three others, and three more after his death. 
Of thoſe ſix three died in her life. The queſtion, at what time 
| the ſhares of Jane Evans's proportion of the refidue veſted, aroſe 
1 after her death upon two petitions: one by Ebenezer Evant the 
| | younger, who having attained 21 claimed one fixth. of 1482/7. 

16s. 11 4. ſtock, being one fourth of the reſidue; the other by 
Ebenezer Evanr, the father, who claimed three ninth parts as ad- 
n of che three dectaſed children. 
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Calts «i Ehancery FEE. 689 
. Simeon for E: kn the younger. N | 1796: 


This property xeſted in the den living a at 1 Sin or res 3 
«their mother. The teſtator foreſaw, that probably there would  Burook, 
be a conſiderable alteration in her family at the time of. the di- 
Won; and therefore be ſays * for her child or children at ber 
_  arceaſe.” The true interpretation of the laſt words is to ſuſpend 
.the veſting during her life. This conſtruction is Atrongly con- 
firmed bythe expreſſions inthe laſt clauſe, . before the aforeſaid 
© legacies given to them reſpectively or their ſhares of the reſidue 
* of my {aid eſtate ſhall b-come payable” and © the child. or chil- 1 | 
* dren of ſuch. of my ſaid children, who ſhall happen to. ſurvive 3 3 
bei ſaid parent ene Fan. v. Clark, 1 At. 510. Billingley v. N 
_ Wills, 3 Atk. 219. Liege v.  Thickneſſe, 7 Bro. P. C. 22 3. and in 
A manuſcript note of Mr. Ambler, March 21, 1774. Hall v. Exer, 
December 7, 1753, a manuſcript note of Mr. Ambler. Lloyd v. 
Bird, Ch. Mfs. February 27, 1789, Lord Thurlow Wee of 
Liege v. Thickneſſe., There is a difference between a direct gift 
and a truſt, where the only ching n a . is che diſtri- 
bution directed (a). | 


re the elder. 


The ſhares veſted in all the children, as they came in g. 
"Where a legacy is given in remainder to children at a particular 
time, all Who come in eſe before the time of divifion have yeſted 

_ Intereſts. Clobberie's caſe, 2 Vent. 342. Ellen v. Airey, 1 Vef. 
1. Exel v. Wallace, 2 Ve. 117. Balatwin v. Kar ver, Coup. 30g. 
Attorney General v. Criſpin, 1 Bro. C. C. 386. Congreve v. Con- 
Fre ve, 1 Bro. C. C. 531, Roebuck v. Dean, 4 Bro. C. C. 403; ante 

26; (5). Where children have been excluded, it has been upon 
auler circumſtances requiring them to be living at the death 
-of the perſon having a particular intereſt. The . proviſo cannot. 

apply to the ſhare of Jane Evans, becauſe i it relates to the death 
of any before their ſhares are payable, but her ſhare is payable 
fb modo . being given to her for * 


9 


9 7 och. 


11, of the Roll. 


This queſtion ought to have been decided upon a bill. I have 
changed the opinion I had formed upon this will, when i it firſt 


„ e Bregrave v. Winder, ante 638. (6) 2 Feb. T7. Fe. 359. #: 
95 Vor. U. 8 8 N Om; 


Legacy — 9 
ar 
zn truſt ſor 


the fve chil- 


camie on. The prost de eat and hol 36/45 fail, it 
cannot apply to the caſt of Jane Evans, Lam of opinion, en: 


with the affairs of the family it is ſtrong to mew' the intention. 


I defire*to- be underſtbod;.” that my opittion” is chiefly grounded 


| upon the cirrumſtance of Fane Evani having three children living 


at the execution of the will. If it had "veſted in them, and they 


had died before the teſtator, the conſeiuenee would have been, 


that it would have become lapſed, and chen it would have been 
part of the perſonal eſtate undiſpoſed of. 1 will not go through 
the caſes. In general the conſtruction ought charly in my 


opinion to be in tavourof the veſting of intereſts ;* and upon the- 


circumſtances only I think, the ſhares do not yeſt in this caſe. 1 
admit, that Lord Camden was for reverſing the-decree 3 in Liege = 
Thickneſſe, and argued very ſtrongly againſt it: but I underſtand, 
it was approved hy Lord Turbo in Llopd v. Bird. Fhis teſta-. 


dor anxioufly ſtipulates, that if there is only one child, it ſhall go 


to that one. It is impoſſible, he could mean the three then living 
to take veſted intereſts; which in caſe of their death before him 
would hate made it an undiſpoſed of reſidue: but I am clearly 
of opinion, he meant at all events to diſpoſe of that reſidue. 
Nothing therefore veſted in the children till the death of their 

mother: but I defire to be underſtood, that without theſe eir- 


cumſtances and this clauſe, which was much relied upon and 


very juſtly, I hauld not have been of the fame” opinion; for 1 
think, a gift to a child and at her deceafe to her children with- 
out any thing elſe would give it to all the children the might 


ever have. The ſhare of Fane Eubrt is ee in 
1 fixths ; e VV 


"PRESCOTT 1. LONG. 


| V paſt, 1996, 


G PORGE Profectt by his will charging 8 elend 
Theobald"s Park. with his debts, funeral expences, legacies and 


dren by name annuities, as a primary fund in exoneration of his perſonal eſtate, 


and all and 


every the child and children of bis: ſon equally at21, or upon marriage. of: he daughters, with power to ad- 
vance money for portage out 2 and 8 — of the Lo. to * Ns fiſt attaining. 2% is s ended 
tor receive > his ſhave then. 3 f 


1 
FT 


b a cbm 


J "i LINE their executors, adminiſtrators Wand ethos; he 25. 
edc zn truſt for his grandſons. George Frederic Preſ= pe 
colt, Charles Eton Preſeett, Thomas Leveſon Preſcott, and his grand · 5 70 
daughters Auguſta Preſcott wad. Sophia "Harriet. Preſcott, the five 2 
-- children of bis ſon Thomas Prgſcott, and all and every the child 
_ and children of his ſon Thomas Preſcott, equally to be divided 
- among them ſhare and ſhare alike ; the ſhare or ſhares of a ſon 
- ar ſons to; be alligned at his or their reſpective ages of 21 years, 
and the ſhare or ſhares of a daughter or daughters to be aſſigned 
t their reſpective ages of 21 years or upon the day or reſpective 5 
days of her or their marriage, which ſhould. firſt happen; ſo as 

weh marriage be had with the conſent of the parent or guardian. | 
"The teſtaror dirededithe faid legacy of 1 5,000 7. to carry intereſt 
= at 4 per bent. from the day of his deceaſe; and fo much of the 
_ Intereſt of each child's portion, as the truſtees ſhould think ab- 
folutely neceſſary, to be applied for maintenance and education; 
the reſidue to accumulate for the benefit of ſuch child or children, 
or ſuch other perſon or perſons, as ſhould become entitled under 
his will to the portion or-portions,. out of which ſuch ſavings 
* ſhould be made; and in caſe any or either of the ſons. of his ſaid 
ton Thomas Preſcott ſhould die under 21, or any or either of his 
daughters under 24 or before marriage, he directed the portion 
or portions of ſuch ſon or fons, daughter or daughters, ſo dying to 
be held upon the fame truſts, as were before declared concerning 
another legacy. He directed his ſaid executors and truſtees to 
advance ſuch ſum of money, as they ſhould think proper, for $I 
putting out all and every or any of the ſons of his ſaid. ſon To- ; 
mar Preſevtt to any trade or buſineſs, or for his or their advance- ä 
ment, preferment or benefit, at any time before ſuch ſon or ſons 3 | 
mould attain 21, not exceeding 500 J. each. | 


8 Frederick Profcots having attained the age of 21,filed the 
Nu ** 1 8 paid to him immediately. | 


N78 "RO and Mr. Campbell for the Plain * 


Andretos v. Partington 3 Brown C. C. 401. the laſt cafe apon 

the ſubject, has decided, that the period of diſtribution muſt be,. 
Wen the firſt legatee attains 21. The principle is, that the di- 
vection, that a ſon attaining 21 ſhall have his ſhare at that time, 
bas * che effect of excluding all born after that time. 


1 


WT Y 
* , 
5 


69 ce in cha. 
„ 8 ae. Pemberton. for. the defendants. 6-8 71 5 e d yay 5 
—— 


Paucorr In Andiizos v. Partington' it is given to the children en 
them here the will names them all, and then adds the words and alt 
Land every the child and children,” The truſtees are authorized 
5 to advance * for * eng m_ or "ay of the 4 
to trade.. . | 


2 ©. only to ke in any children coming aff lakers the 
firſt ſhould attain 21, Cy F£96 


s * » 


fb I 


- 
— 
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Lord CEANCELLOR. 72880 „„ * 


Thin is a ſum of money given 571 che wil of A r in 
the nature of portions for the children of his ſon; It is very like 


a proviſion. made for them by a marriage ſettlement. In that 
_ caſe 25 e not 3 male * eee, 4 


* 5 — 


No but there is this N : in the caſe of a ſertlement i it 


| ſeldom; happens, chat the huſband and wife or one of them has 


not a life eflate; and rhe conſequence is, that the life eſtate 
prevents the diſtribution till after the death of one or both. | 


Lord Cuancs LLOR, 


"- 


- Raz it is not in their power. IE giving up bbs life waren te 
aſcertain the ſhare of the child. In fact it is very often produc- 
tive of great inconvenience, . One of the daughters is to be mar- 
ried, whilſt the parents- are living: it is not known, what 
portion ſhe is to have. The truſtees might as well have ated 
upon the authority of the caſes; they are ſo directly in point. 
It does not appear in Andrews v. Partington what are the caſes - 
chat over ruled Lord Thurlow's e uy it. Declare 
r . * 


FI” 


** 
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WILSON » LorD Toun TOWNSHEND: 


: a; July 31, 1 795 . | 
Lo UDR E 1. Dowager Viſcounteſs Townſbend,. by her will 
dated July 17th, 1783, reciting, that ſhe was ſeiſed to her 
aud her heirs of a capital manſion houſe called Balls, and alſo 
ſiſed and poſſeſſed among others of the farms therein mentioned, 
* being part of another eſtate belonging to her called Datchworth, 
annexed the {aid ſeveral farms thereby ſpecified to her ſaid man- 
Ron houſe, park and lands, called Balli, in order that the ſame 
might accompany and go along therewith, and might be Jointly 
fubject to the ſeveral difpolitions after mentioned concerning the 
fame. The teſtatrix then deviſed the ſaid farms, parcel of her 


mid Datchworth eſtate, ſo annexed to her eſtate called Balls, and 


alſo the eſtate called Balls, to truſtees and their heirs to the uſe of 
her grandfon Joh Town/bend, the defendant, and his iſſue male 
in ſtrict ſettlement, with divers remainders over; and as to the 
reſidue of her Datchworth eſtate not ſo. annexed to her eſtate call- 
ed Balls and all other her eſtates in the county of Hertford, ſhe 
gave and deviſed the fame tothe aforeſaid truſtees in truſt to ſell 

the ſame; and ſhe directed, that the money produced by the ſale 


together with the money produced by the ſale of her houſe at 


Whitehall held under a leaſe from the crown, which ſhe alſo di- 
reed to be fold, ſhould be diſpoſed of in manner following: 
that is to ſay, that her executors ſhould in the firſt place ſet out 
and appropriate a ſufficient part thereof for the purpoſe of an- 
fwering and paying to her grand-daughter Anne, the wife of Ri- 
chard Wilſon, for and during the term of her natural life an an- 
nuity or yearly rent-charge of 200 J., to be to her ſole and ſepa- 
rate uſe and in no manner ſubject to the control, debts or engage- 
ments, of her preſent or any after taken huſband; and the re- 
fidue of the money to ariſe. from the aforeſaid ſales after the ſaid 
- appropriation, and after the death of Anne Wilſon ſuch part, as 
mould have been ſo appropriated to anſwer her annuity, the teſ- 
tatrix deviſed to her grandſon William Totonſbend, the only ſurvi- 
ving ſon of her ſon Charles Townſhend, his executors, admi- 


niſtrators and aſſigns; and ſhe appointed her truſtees aforeſaid 


executors. 


Vo. II. 


ry — 


By 


80 


7095. 


Feme covert- 
maſt ele& be- 
tween an an- 
nuity by will 
to her ſeparate- 


*: ule forlife, 


charged upon. 


a deviſed 


eſtate, and a. 
title para- 
mount to 
pars of the- 


ſame eſtate 


Poſ- 


in tail. 
ſeſſion taken 


- by her huf- 


band under 
that title does 
not preclude 
her election: 
but as it was 
manifeſtly 
the better in- 
tereſt, no in- 
quiry was 

q irected as to 
which would: 
be moſt for 
her benefit, 


: 


. Caſes in Ehancery, - 


1795- By a codicil dated April 27th, 1784, the teſtatrix dichred, in 
— 9 * to avoid any poſſibility of miſtake as to what part of 3 
. eſtate in the county of Hertford was compriſed or intended to be 
po. * by her compriſed in the deviſe of the reſt of her Datchworth eſtate, 
that the ſame conſiſted of the manor. of Datchworth, and other 
premifes therein defcribed z and ſhe revoked the bequeſt and di- 
redion made by the will concerning the application of the money 
to ariſe from the ſale of the ſaid reſidue of her Datchworth eſtate 
and her houfe at Whitehall fubſequent to the appropriation of a 
ſufficient part to anſwer the annuity of "Anne Wilſon; and in- 
; ſtead of the unappropriated part in the firſt inſtance and the ap- 
propriated part after the death of Anne Wilſon being paid to her 
grandſon William Townſhend, his executors, adminiſtrators and 
aſſigns, ſhe directed the fame to be laid out in government or real 
ſecurities for her grandſon William Townſhend for life; and upon 
his death the principal to be equally divided among his children, 
and in caſe of no children to the defendant, her grandſon Fob; 
7. ownſhend, his executors, nne and aſſigns. | 


The teſtatrix died in 1788. The executors paid the annuity 
1 to Mrs. Wilſon till the death of Milliam Townſhend in May 1789; 
. | at which time they diſcontinued payment upon finding inden- 
ttures of ſettlement of the 12th of June, 1738, under which a fine 
was levied of the manor of Datchworth and certain other premi- 
ſes in the county of Hertford, which were part of the premiſes di- 
rected by the will and codicil to be fold as the reſt of the teſta- 
trix's Datchworth eſtate for raiſing a fund for paying the ſaid an- 
nuity to Arne Wuſon ; the uſes of which indentures and fine 
were to Lord Lynne for life ; - remainder to. the teſtatrix, then 
Lady Lynne, for life; remainder to truſtees to preſerve contingent 
remainders; e to Charles Townſhend, ſecond fon of 
Lady Lynne and his iflue in ſtrict ſettlement : remainder over. 
William Townſhend was the only ſon of Charles Townſhend; and 
upon his death without iſſue male and without having barred the 
eſtate tail Mr. and Mrs. Wilſon in her right, as the only other 
child of Charles Townſhend, entered into poſſeſſion and recei pt of 
the rents and profits of the ſaid manor and premiſes. The ob- 
ject of the bill was to eſtabliſh the annuity. It appeared by the 
anſwer, that the eſtate deviſed by the teſtatrix as the reſidue of the 
Datchworth eſtate and all other her eſtates in the county of Hert- 
ford together with the produce of the ſale of the houſe at White- 
ball produced an annual income of 4777. 18 . 8 d. and that the 


: part 


nn ti MS 


Eales in ue 


part of the deviſed eſtate, that was compriſed in the ſettlement 
produced a rent of 1 821. capable of great improvement with a 


conſiderable quantity of timber to the value of 17004, The 
-queſtions were, whether Mrs, Viſſon was put to her election; and 


whether the poſſeſſion taken under the ſettlement was an elec- 
n . | 198" 


. Mr. Hardinge, Mr. Graham and M. Fonblangue, for the plain- 
This gift is to a feme covert with notice of the coverture ; and 
ſhe is by the gift made a /eme ſole: in which reſpect ſhe is fevered 
from her huſband. She is not conſidered as a perſon, over whom 
the marital right operates. The tacit condition 1 18, that the le- 
gatee is to elect: here the condition is upon a feme fole ; not upon 
her huſband or herſelf as a wife. The act of a feme covert will 
not touch the right given to her on purpoſe that it may never be 
* her's as a wife, but always as a /eme ſole. The entry by the huſ- 
band therefore cannot bind her. The legacy is for maintenance 
upon an evident ſuppolition, that her huſband would not main- 
tain her. She has a right to take what is given to her ſeparate 
uſe, If ſhe muſt eleR, ſhe is not precluded by her huſband's 

taking poſſeſſion jure mariti, The election muſt have been upon 
the remainder after the eſtate tail of William Townſhend. The 
| queſtion was never raiſed, till the bill was filed in 17933 and 
he is now called on to elect, when the eſtate has devolved upon 
her. If the is bound to compenſate, it is only to the extent that 


he would have been, if ſhe and her brother had been called upon 


to elect. If 'he had elected againſt the will, ſhe would have 
been entitled to her annuity. So ſhe would, if he had ſuffered a 
recovery and the eſtate had been caſt upon her. This is a de- 
viſe to truſtees to ſell, not an immediate eſtate to her. Her 
huſband had already as a purchafer acquired an intereſt, There 
is now a ſufficient fund to ſatisfy the intention without putting 
her to election. Streatfield v. Streatfield, For. 176. went upon the 
| —— that the will would be acceded to. 


uh Attorney General, Solicitor General, Mr. Om and Mr. n 


bell for the defendants. 


Lady Townſhend . no doubt, that ſhe was entitled ro the 
| Datchworth eſtate. Mrs. Wilſon is bound either to bring that 


eſtate, which is hers, and 1 is enjoyed i in her right, into the gene- 
l ral 
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— ÞCaſes in Chancery. 
ral fund or to give up her annuity. Though William Townſbend' 
was tenant in tail at the death of the teſtatrix, it 'dbes not depend. 
on the remoteneſs of the enjoyment: but if it is a preſent intereſt, 
though the enjoyment is future, it is capable of immediate value 
and diſpoſition, and therefore is the ſubject of election: Highway 
v. Banner, 1 Bro. C. C. 584. Upon this doctrine in caſe of a. 
ſtri ſettlement only the firſt ſon would be bound; and it would 
apply even to an expreſs condition. Her being married 
and the annuity being for her ſeparate uſe make no difference. 


It is upon an implied condition, that the eſtate is to be enjoyed 


Tenant can- 
not ſet up a 
title againit 
his landlord. 


Party claim- 
ing under an 
joſtrument 
muſt claim 

. under the 
whole. 


as directed. Cowper v. Scott, 3 P. Will. 123, It is not upon 
the ground of an election held out by the teſtator: but if they 


take advantage of his ignorance upon the ſubject, the anſwer is, 
dat it is not the intention. i 


Reply. 


- Tr is impoſlible after Highway v. Newer to g0 upon che mi- 
nuteneſs of the intereſt, This caſe affords a manifeſt and ſen- 


fible diſtintion. The election is forced upon a married woman 


againſt a right, that ſhe takes under the deſeription of a feme fole, 


the teſtatrix having notice of her coverture. It is forced upon 
her in another character, as a wife under the control of her huſ- 


band.  Corper v. Scott was SHOW the head of ſatisfaction e 
parent and child. 5 


Lord CHANCELLOR, 


| There have been ſeveral * by which the court has re- | 
ferred it to the Maſter to fee, whether it would be for the benefit 


of the wife to take under or againſt the will. Here it is fo very 


clear, the election muſt be againſt the will, that it is not worth a 
reference. The principle of theſe caſes is very clear. The ap- 
plication is more frequent here: but it is re cognized in ceurts of 
law every day. You cannot act, you cannot come forth to a court 
of juſtice, claiming in repugnant rights. Upon that it is, that a 
court will not allow a tenant to ſet up a title againſt his landlord. 


A man may take a leaſe of his own eſtate > but no court of juſ. 


tice will permit him to fet up his title againſt his landlord. When 
you claim under a deed, you muſt claim under the whole deed 


together: you cannot take one clauſe and defire the court to ſhut 
their eyes againſt the reſt. Suppoſe, in a will a legacy is given | 
to you by one : clauſe, by another an eſtate, of which you are in 


"1 poſſeſſion, 


Cales" in Chancery. 


a en, is given to another perſon: While you hold that, you 


hall not claim the legacy. it applies, as Chief Juſtice De Grey very 
properly applied it in Lord Darlington v. Pulteney, to intereſts of 
married women, intereſts immediate, remote, contingent, of value 
r not of value. Youcannot diſpute the ownerſhip, It applies in the 
caſe of perſonal legacies. If a ſpecificthing belonging to one of the 
degatees is by the will given to another perſon, the legatee cannot 
bold both, He muſt make himſelf competent to take the lega. 
cy by giving up that ſpecific thing. Therefore the court ſays, 
here ſhall be an electjon; and gives an opportunity of electing; 
and will not cafily hold the election concluded. But if the party 
2s under reſtraint, and cannot accompliſh that, it is the misfor- 
Tune of the party: but the conſequence is, that while he conti. 
nues in that ſituation, his claim muſt be barred ; for it is direct- 
1y contrary to the intention and diſtribution of the property. 
That is in point of law implied. As to this bequeſt to Mrs. Wil. 
n for her ſeparate uſe, the court cannot execute a will by parcels : 
it muſt be totally; or with regard to the party, by whoſe means 
it fails, the court can do nothing for that party. I muſt perform 
the will, Therefore I do not ſee a diſtinction, upon which I can 


break in upon the rule in any degree. I can do nothing but dif- 


miſs che bill without coſts ; for ſhe has manifeſtly a much better 
intereſt, than the teſtatrix intended. 
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Under mar- 
riage articles 
15,0001. was 
veſted intruſ- 
tees on truſt 
together with 
5000 1. cove- 
nanted by the 
huſband to be 
paid, to be laid 

out in land to 


be ſettled up- 


on the hul- - 
and for life; 
remainder to 
the wife for 
life,remain- 
der to the 
children, 
ſubject to ſuch 
powers limita- 
tions and pro- 
viſoes, as the 
huſband and 
wife or the ſur- 
vi vor ſhould 
appoint, in 
default of ap- 
pointment, to 
the children 
in tail; in 
default of 
iſſue, to the 
huſband in 
fee. The 
huſband and 
wife joined 
in a direction 
to the truſtees, 
reciting their 
reſolution to 
inveſt the 
truſt fund in 
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B Y a ſettlement previous to the marriage of P enckney Wi Whinſon 
and Mary Thurlow in 1735, 10,0c0 1. part of the fortune of 


Mary Thurlow, and 50001. paid by Mr. Wilkinſon were veſted in 


truſtees upon truſt, together with 500 ., covenanted by Mr. 
Wilkinſon'to be paid within ten years, or within one year after his 


death, upon the ſame truſts, to be laid out in the purchaſe of real 


eſtates to be ſettled to the uſe of Mr. Willinſon for life without im- 
peachment of waſte; remainder to the uſe of Mary Thurlow for life 
in bar of dower ; remainder to the uſe of the children ofthe mar- 
riage ſubject to ſuch powers, limitations and proviſoes, as Mr. il. 


_ finſon ſhould by deed or will appoint; and for wantof ſuch appoint- 


ment, to ſuch uſes as Mary Thurlow ſhould appoint ; in default 
of appointment, to the uſe of the children in tail ; and in default 
of iſſue to the uſe of Mr. Willinſon in fee; with power to the 
truſtees of theſe ſums to change the funds, till the purchaſe ſhould 
be made, By deed of the ſame date Mary Thurlow conveyed all 
her real eſtate and aſſigned all her perſonal property except the 
ſaid ſum of 10, oo0 J. to truſtees to her ſole and ſeparate uſe. 
The only ſurviving children by this marriage were Mary and 
Anne Wilkinſon. Mary Wilkinſon married Mr. Smith without the 
conſent of her parents; and no portion was given upon that 


marriage. The ſecurities, in which the ſam of 15,0007. had 


been inveſted under the ſettlement, had been frequently changed 
by the truſtees ad ing under the direction of Mr. I illinſon. In 
Auguſt 1752 Mr. Wilkinſon purchaſed a freehold eſtate at Burnham 


an eftate lately purchaſed by the huſband for 16,3001. and direfting them to deliver the ſaid ſtock &c. to 


him at the price they were at on the day of the purchaſe ; which was done. 


The wife died. There were 


two daughters. The father by will reciting the purchaſe, and that he had not conveyed it to the uſes of 
the ſettlement, and that it was not his intention, that the ſaid purchaſe ſhould be an inveſtment of the truſt 
fund, but that the ſaid fund with its increaſe ſhould be taken out of his perſonal eftate, gave 10,0001. part of 
the truſt fund, in truſt to be laid out in land to be conveyed to one daughter for life for her ſeparate ale re 

mainder to her children in tail; remainder to the other daughter in fee; for whom he alſo appointed the 


reſidue of the fund, but revoked that by codicil reciting a portion given on her marriage. 


Held 16, that 


andchildren are not objects of the power, bat the exceſs only would be void: adly, the fund with its 

increaſe was inveſted in the purchaſe : 3dly, there was no appointment of the eſtate or money due on the co- 

een . yd gte ee. of appointment are veſted, ſubject to be deveſted by appointment, 
and will take effect as to what is ill appointed or unappointed: gthly, the ſhare of the d 

rtion was advanced on marriage, was thereby ade. * 4 | OT - WF tho 

aſband is not to account for the income of his wife's ſeparate eſtate, which ſhe permitted him to receive. 

| | þ G 
| in 


* 


Sh BITS Caſes: in Chancery. 


in the county of Norfolk for the ſam of 26,400 J. Part of the 
purchaſe money was applied in the redemption of a mortgage up- 
on the eſtate; the reſidue was paid into the Court of Chancery; 


and a conveyance was directed to Mart Clo, to ſuch uſes as Mr. 


Wilkinſon ſhould appoint. 


Mr. Wilkinſon by his will dated the 1ſt of Auguf, 1768, and 


_ duly atteſted to paſs real eſtate, reciting the truſt as to the ſum of 
'20,000/. to be laid out in real eſtates under his marriage ſettle- 
ment, that he had received 10,0007. out of his wife's fortune, that 
he had purchaſed the eſtate at Burnhan in the County of Norfolk, 
but had not conveyed it to the uſes declared by the ſettlement, 
and that it was. not his intention, that the faid purchaſe ſhould be 
conſidered as an inyeſtment of the truſt fund of 20,000 /, but 
that the ſum of 20,000 J. and a ſurplus of 861 J. 14s. 9 d. ariſing 


by the ſale of the ſtocks, in which 15,000 J. part of the ſaid truſt 


fund, had been inveſted, ſhould be taken out of his perſonal eſtate 
in lieu of ſuch truſt money, and applied as after mentioned, gave 
and-deviſed to che ſurviving truſtee in the marriage ſettlement 
10,0007. part of the faid ſum of 20,8617. 14.5. 9 d., in truſt to lay 
out the ſame in real eſtates, to be conveyed to the uſe of his 
daughter Mary during her life, for her ſole and ſeparate uſe ; re- 
_ mainder to the uſe of truſtees to preſerve contingent remainders; 
remainder to the uſe of all and every the child and children of 
his daughter Mary, to take as tenants in common, and the heirs 
of the body of all and every ſuch child and children ; and for de- 
fault of all ſuch iſſue, remainder to his daughter Anne, her heirs 
and affigns for ever. The reſidue of the ſaid ſum the teſtator ap- 
pointed to his daughter Anne. He alſo gave her a legacy of 
30,000 l.; and he deviſed all his eſtates freehold and copyhold to 


_ his daughter Anne and her iſſue in ſtrict ſettlement ; remainder 


to the children of his daughter Mary and their iſſue; remainder 
over in fee. He alſo gave his perſonal eſtate to his daughter Anne 
for life with limitations over. 


In 1791 Mrs. Wilkinſon died. In July 1771, Anne Wilkinſon 
married Thomas Pitt, afterwards Lord Camelford; upon which 
marriage Mr. #iltinſon gave her a portion of 40,000/. By a co- 
- "dicil dated the iſt of Auguſt, 1771, Mr. Wilkinſon reciting the will, 
the marriage of his daughter Anne and the portion given to her, 
revoked the legacy of 40,0001. given by the will to his ſaid 
daughter. By another codicil dated the 25th of December * 
Tn | | 
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will as to the Norfolk eſtate; and he directed, that his daughters 
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he deviſed other eſtates, purchaſed after the execution of the will 


and the former codicil, to the ſame uſes as thoſe declared by the 


and all perſons claiming under them {hould do every neceſſary act 


for ſettling ſome copy hold eſtates, which had belonged to their mo- 


ther, in the ſame mauner; and he revoked all benefit given by 
his will to ſuch perſons, as ſhould refuſe or neglect to do ſuch 
acts Within ſix months * his deceaſe; and he gave, not only 


all ſuch benefit, but whatever ſuch perſon or perſons might be- 
come entitled to as his heir at law or otherwiſe under him, to the 


ſame uſes, as far as the law would permit, to which he had given 
his Nor folk eſtates. He gave his navy bills, amounting to abour 
7000 !. in truſt to accumulate for the children of his daughter 
Anne in ſuch ſhares as Thomas and Anne Pitt ſhould appoint; 
and he gave his perſonal eſtate, given to his daughter Anne for 
life, to Thomas Pitt, if he ſhould ſurvive his wife; remainder 
over upon his deceaſe or. marriage as in the-will, | 


The teſtator died in 1784. A bill was filed on che 5 
infant ſon of Lord and Lady Camelford to have the truſts of the 
will carried into execution. In that cauſe ſome evidence was 
given of a purchaſe hy the teſtator of the real eſtates of his wife, 
ſettled upon her marriage to her ſole and ſeparate uſe, By the 
decree made in 1786 by the Maſter of the Rolli, ſitting for the 
Lord Chancellor, the will and the ſecond codicil were eſtabliſhed; 
and it was declared, that no part of the truſt fund had been in- 
veſted in the purchaſe of real eſtates; that the portion given to 


Lady Camelford: upon her marriage was to be conſidered as a 


ſatisfaction, of her {hare of the truſt fund of 2075861 1. 147. 9d. 
and the legacy of 30, ooo . given to her by the will; that ſo 
much of the appointment of the truſt fund, as affected to give 
limitations to the children of the defendant Mary Smith was void; 
but to effectuate the general intention of the teſtator the appoint- 
ment in favour of the defendant Mary Smith and her children 
was to be conſidered as veſting an eſtate tail in the lands directed 
to be purchaſed with that ſhare in Mary Smith, with remainder 


to Lady Camelfordin fee. The decree directed an inquiry, whe- 


ther the teſtator poſſeſſed himſelf of any part of the real or per- 
{onal eſtates of Mary Wilkinſon; and declared, that whatſoever he 
{ſhould ſo have received is to be conſidered as a debt due from 
him, to be anſwered out of his perſonal eſtate. It was alſo di- 

reded, that the-ſhare of the truſt fund appointed in favour of 


deus in cher. 
Mary Smith ſhould be laid our in land, and ſettled to the ufe of 12795. 
rraſtees, in trult for her and the heirs of her body; the rents and —— 
profits to be paid to her ſeparate uſe ; remainder to Lady Camel- 1 
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After this decree two bills of review were filed: one by Mrs. 
Sm, the other by the plaintifF in the original cauſe; who up- 
on the death of his father ſucceeded to the title. The object of 
the former was to reverſe that part of the decree, that declared, 
"that no part of the truſt fund had been inveſted in the purchaſe 
of real eſtares, and to have it declared, that the {aid fund was in- 
veſted in the purchaſe of the eſtate at Burnham in the County of. 
Norfolk ; and that the faid eſtate was ſubject to the uſes and truſts 
of che ſettlement of 1735. Upon the evidence introduced by 
this bill of review it appeared, that upon the 5th of June 1753 
Mr. and Mrs. Wilkinſon executed a direction to the truſtees of 
the fund, declaring, that having reſolved, that the India ſtock, 
_annwitics, Te, ſtanding in the names of the truſtees in truſt for 
them ſhould be inveſted in the purchaſe of the eſtate at Burnham 
in Norfolk, they deſired the truſtees to deliver to Mr. Wilkinſon the 
aid ſtock, annuaties, c. © at the price they were at upon the 13th Eo 
* of Auguſt laſt.” The ſtock was transferred accordingly, and a | 
receipt given by Mr. Wilkinſon dated the 8th of June 1753. A | 
deed was drawn declaring this eſtate to be ſubject to the truſts of | 
the marriage ſettlement: but that deed was not executed = 


— — ñ́ ꝑ— — — — — — 


The object of the bill of review filed by Lord Camelford was, | 
that ſo mach of the decree, as declared, that the appointment in = 
favour of Mrs. Smith was to be conſidered as vefting an eſtate tail 
in her in the lands directed to be purchaſed with that ſhare, 
ſhould: with the conſequential directions be reverſed ; and that 
the Imitation Thould be to Mrs. Smith for life, with either an 
immediate remainder to Lady Camelford in fee, or with remain- 
der, as to one moiety to Mrs. Smith in tail, remainder to Lady p 
Camelford in fee; as to the other moiety, to Lady Camelford in 
fee, or in tail, with remainder to her in fee. The former re- 
lief was prayed upon the ſuppolition, that by the failure of 
the appointment'to the children of Mrs. Smith, the remainder 
in fee given to Lady Camelford would be accelerated: the latter 

was upon the ground, that fo much of the intereſt, as was ill ap- 

pointed, ſhould go as in default of appointment. The bill alfo 5 
prayed, that Mr. Wilkinſon might be declared a purchaſer of the 
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"The decree has interpoſed a new limitation, f in : confequence of 
which Mrs. Smith will have a better intereſt, and Lady Camolford* 
a worſe, than was intended, and the children of the former may 
Be defeated. There is a marked preference of one daughter to 
the other, and ea marked! intention to make the children of Mrs. 
Smith objects of. his bounty as diſtinguiſhed from their- -parent by 
_ the remainder limited to them in all the eſtates. If one Umita- 
tion is bad the reſt are accelerated; F Aller- v. Fuller, Cro. Elis. 
422. Goodright- v. Corn iſh, 1 Salk. 226. The reaſon is well given 
in Robinſon v. Hardeaftle, 2 Term Rep. B. R. 24%; that the mi- 
tation being void, it is as if it had never been inſerted. Lord 
Thurlow, when he fent that cafe to law, 2 Bro. C. C. 305 and in 
Griffith v. Harriſon, 3 Bro. C. C. 410; was of that opinion. Mr. 
Juſtice Buller certainly expreſſed a contrary opinion, and quoted 
Alexander v. Alexander, 2 Vef. 640. That caſe does not prove it; 
for it turned upon particular circumſtances, | There the Maſter 
of the Rolls faid, that here a power is completely executed, and 
more than executed, the execution is good, and the exceſs only 
is void. Here à new intention is ſubſtituted for a bad one; 
which is to effect the general intent. It is not poſſible to ſtate 
an intention more contrary to the 3 intentions to make Mrs. Smith 
renant in tail than the intention to give it in ſtrict: ſettlement. | 
Can the court ſay, that becaufe the purpoſe he unqueſtionably: 
had cannot be executed, ſome other intention, to be called a ber- 
ter or a more general intention, is to be inferted ?- One part of 
the intention was evidently to exclude the huſband : but if ſhe- 
takes an eſtate tail, he will be tenant by the curteſy. All the 
caſes of literal addition to a will to effectuate the intention, as- 
Targus v. Puget,. and Robinſon v. Robinſon,.2. Fel, 194, 22 5, and 
Goryton v. Hellier, cited by your Lordſhip in Lytton v. Hilton, 4. 
Bro. C. C. 461, are goyerned by Lord Manzſſeld's diſtinction in 
Chapman v. Brown, 3 Bur. 1634 ;- that a court may imply an in- 
tention from what is expreſſed, but cannot from arbitrary con- 
jecture, though founded upon the higheſt degree of probability, 
add to a will or ſupply the omiſſions, Gbapman v. Brown was- 
particularly relied upon by Lord Kenyon; but it affords no prin- 
eiple to ſupport this decree. The certificate in Robinſon v. Hard- 
5 : e | caſtle - 
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*. Adams, Comp. 651, cannot be diſtinguiſhed from that caſe. An 


execution of a power is only a limitation of a uſe, and operates, not 


di give an estate, but to deveſt ſo much of the eſtate, as it applies 
and is competent to deveſt. In Doe v. Martin, q Term Rep. 


B. R. 39, i was ſettled after great diſcuſſion, that the fee veſted 
in the children ſubject to be deveſted by the execution of the 


power. In Gr: i. Harriſon, Lord Thurlow. could not be 
' Brought to chin, that the failure of one eſtate could be the foun- 


dation of another eſtate. Humbenton v. Humberfton, 1 P. Will. 

332. Spencer v. The Dule of Mariborough, Chan, Tr. 33 Geo. 2. 
_ and Niebolt v. Mabel, 2: Black. 115g. are different. In thoſe caſes. 
£ the general intention, which the court executes, is to carry on the 
Iimitations-ag far as poſſible. Here there is no ſuch general in- 


- tention, but one particular intention is ſubſtituted for another 


totally inconſiſtent with it. In. The Dube of Devonſhire v. Lag: 


George Cavendi/by Hil 22 Geo. 2, this was never thought of. Thee: 
the doctrine of r recognized. 


. 


e eee ee 


Some difficulties have occurred to me, to which I wiſh to ; ad 
the argument.” It appears to me, that it is of abſolute neceſſity, 
before T can” form a ſyſtematic opinion upon this cauſe, that it 
ſhould bepreviouſly decided, whether the limitations in remain- 

der in default of appointment are veſted or contin gent. The queſ- 

Non upon the point was rather new to me, when it was ſtarted in 
the courſe of the argument. Very different conſequences may- 
follow. If they are to be conſidered as veſted, then in the caſe 
_ bf chis particular will there were veſted eſtates tail in the children. 
Both with regard to the conſtruction and the operation of the exe- 

gution of the power it is not clear, at leaſt in my mind, that a 
_ different rule from thoſe I have conceived to obtain, may not 
prevail; for there is a difference in the nature of the thing be- 
deen a power operating to take away a veſted eſtate and a power 
operating to create eſtates. It is matter of doubt, whether upon 
the fuppoſition of the remainder being veſted, a defective execu- 
tion of the power can have any effect; whether it can be good 
n part and bad in part, where the effect is to take away veſted 
-- mtereſts..' Another doubt is, if this is a veſted remainder in tail 
in each; whether it is clear, that the grandchildren are not with- 

in che operation. of che power. It muſt. be admitted, that all, 
5 5 
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2795 as upon the death of the parent without e ed muſt of 
der neceſſity take, may take within the power. Does it not appear 
— that if there are veſted eftates tail in the children, the conſequence 
Cauiirunp Is neceſſarily, that one dying, leaving iſſue in the life of the parertt, 
"Fo. andthe parent dying without appointment, the iſſue of that child 
muſt take that veſted eſtate by deſcent ? If fo, there is a caſe, where 
grand-children may take, when the eſtate veſts beneficially; and 
therefore may they not alſo take as objects of the appointment? It 
; woas taken for granted in the argument in one of the caſes in the 
court of King's Bench, I think Adams v. Adams, that in caſe of a 
marriage ſettlement, if the mother made a ſettlement upon the 
marriage of one of her children, and executed her power, ſhe 
might have made a ſtriQ ſettlement. I do not know, that the lame 
may not be done by will. Another view of the caſe is, whether, if 
the children take veſted eſtates tail, all inſerted beyond the eſtate 
for life to Mary, and not inſerted in the gift to Anne, ought to 
de expunged. - Then the limitation would ſtand thus: Mary 
tenant in tail of an undefined ſhare, is reduced by the will to a 
defined ſhare, an eſtate for life to her; and in default of her iſſue 
it is given over to Anne. The queſtion then would be, whether 
that would not operate to give an eſtate tail to Mary ? The 
Attorney General ſaid in the argument, that the point was ſettled 
by the caſe of Doe v. Martin. The peculiar circumſtances of 
that caſe muſt have impreſſed the court. The juſtice of the caſe 
required, that the children defrauded by a groſs. ĩmpoſition of the 
law ſhould be reſtored to the right they had fo loſt. W hether ic 
might not have anſwered the purpoſe as well, that the fine, part 
of the covinous tranſaction, might have been avoided by this 
: court, I do not now conſider. The idea was taken up upon the 
1 argument, that theſe were not contingent intereſts, and therefore 
N | cCould not be deſtroyed by the fine of the huſband and wife, All 
| | _ reſts upon the conſideration of three caſes : Læanard Lovier's caſe, 
10 Co. 78. Walpole v. Lord Conway, 1 Barnard. 153. and Cunning- 
bam v. Mcody, 1 . 174. There will be great difficulty in get- 
ting rid of che force of the firſt authority; taking it to be, as it 
was treated in the argument at the bar, nothing more than Lord 
| Coke's opinion. It is a deliberate opinion, given upon a caſe where 
he was ſitting in judgment, delivered in his work; and as it has 
deen ſo often quoted, and has led the determination in modern 
caſes, as Loddington v. Nime, (a) and Carter v. Barnadifton * it 


| he) 150th 234. 1 Lord Rayw. 208, | Fu zes N P.C.1, 
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 Inv-great weight: L do not know, that they could ſtand, if chat s 1 
ien When that calc comes to be confidered with fore atten. 
non; ic Rrikes me; that it was nor only the opinion of Lord Coke, - 
dat was upon a point abſolutely necellary to the determination. 


There is a cohfuſion ariſing from the inaccuracy of the reporters, 


__ "or rather of the editors of the reports, from a reference in the 


muzin whach has led to the ſuppoſition, that it was the ſame 
wal as that in Moore 772, They are relative to the fame eſtate, 
and nearly, not exactly, between the ſame parties: but they are 
_ pertectiydiltunct caſes. That in Moore was determined in the 
ſecond year of King James, when Anderſon was Chief Juſtice, and 
— aroſcentirely upon the will. There was a diſpute between the 
heir at law of Zeonard Loviet, the daughter of his eldeſt fon, and 


1795. 
— 
SMITH 

Þ | 

Lord 
Camtirons 


- the fon of his ſecond ſon. The latter brought an ejectment, | 


claiming under a remainder in the will of his grandfather. 


Ik Was held, that the eſtate to-Thomar the eldeſt ſon, limited for 


500 years 10 long as he ſhould have heirs male, was an eſtate tail 


in him; Secondly, That the remainder to Wilkam was upon a 


contingent extinction of iſſue male and alienation ; that Thomas 


_ Sonld not take effect. Moore adds, that the judgment was rever- 
(ed; The caſe in 1oth Co. came on in the 8th year of King 
James upon another ejectment brought upon another part of the 
eſtate.” The parties contending were the ſame ; but the daugh- 
ter of Thomas, who was the heir at law, reſted her title upon a 


. - quite different ground; that the deviſe was void for want of 


power in Leonard Lovies to make the will. That turned upon a 
queſtion, which takes up a great part of the report, and which, 
as it has not been law for 130 years, muſt now be involved in 


conſiderable obſcurity. The anceſtor was ſeiſed of eſtates holden 
in capite and of wenge eſtates. By deed of feoffment he had con- 


_ weed within the arne ga Hen, g. the lands holden in capite and 
Part of thoſe in ſacage for a proviſion for two of his children; 
which was permitted by that fature. By the feoffment more than 


two parts of his eſtates, were already diſpoſed of. He purchaſed 


other ſocage lands; and when he made his will, all the eſtates in 


had not aliened ; and therefore upon that ground that remainder 


His polleſſion were ſocage. To make the will good it was nece(- 


fary, that he ſhould have no. eſtate holden in capire ; for otherwiſe 
if he had any ſuch eſtate at the time of making the will, the de- 


viſe would fail by che Hatu⁰e. Then the point was, whether he 


had an eſtate holden. in capite of the crown, Under the feoffment 
he had no eſtate in poſſeſſion holden in capite ; but he had limited 


1 
— 


35353 . che 


76 


in fee fiinple, In default 
upon wiich/ the queſtion aroſe, was 


veſted eſtate tail; which the law holds 
of no account: if it was contingent, the father was deemed to. 
have an eſtate, namely in reverſion, which tlie Aatute mentions, 
(for it ſays in poſſeſſion, reverſion or remaindet,) and to have by 
that ſuch an intereſt, as would bring him within the veſtriction 
not to deviſe the focage lands. The reſolutioh was ir favour of 
the daughter of the eldeſt ſon, the will being invalid; that the 
father had no power to deviſe, becauſe the reverſion being only 
fubject to contingent eſtates tail, which might never ariſe, ws 
fuck an intereſt, as eee 


not only the authority of: Lord Cole, which ought now to have 
dome weight, but alſd his reaſoning" upon ir; Which goes upon 
this ; that where an eſtate is ſo hmited, that it is abſolutely un- 
 ecexrrarn, Whether it can take effect or not, it muſt be contingent 
and not veſted,” It is rather dificulety anfwer that. In 2 Lord 
Raym. 1150. it 18 „chat Juſtice, obſerved, that it was a 
doubt made in Leonard Lovies's caſe, whether a remainder could 
be limited after a contingent fee. Notwithſtanding the author; tf 
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not enter into that queſtion; but his propoſition is, that the re- 


eie after a veſted remainder would. not ſatisfy the words of 
- the anne, bur after a contingent remainder it would. In Walpole. 


. Lord Conway, 3 Barnard 153. che report of which is ſupported 
by a gentlemas very accurate, and who has examined the Regiſ- 


_ ters book, Lord Hardewicke was of opinion, that the remainder in 


default of appointment was only contingent. It is ſuppoſed from 


Cunningham w. Moody, 1-Veſ474+ that he had changed his opinion. 
I dare ſay, the moment Walpole v. Lord Conway was brought to 
_ his recollection, the only doubt he had was, how it came to be 


quoted atalt upon that caſe; for in that the-remainder was not 


only veſted, but had taken effect in poſſeſſion. The money 
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_ agreed under articles to be laid out in land was never laid out. 


The father died. The power of appointment was not executed. 
The money was paid over to the daughter, who was under the 
articles entitled to am eſtate tail. The firſt queſtion was, whether 


Hartwicke was dearly of opinion, chat it ſtill remained as land. 
Then the onlyqueſtion at all nice was with regard to the reverſion 
zn the father. The daughter, to whom the money was paid, was 
by one venter. The claim was ſet up by the daughter by another 
venter. The queſtion was, whether the latter after the death of 
the former ſhould take the whole reverſion as heir to her father, 
and whether any part of it veſted in the daughter, in whom the 

_ eſtate tail veſted. Lord Hardwicle determmed, and very juſtly, 
upon the principles of the common law, that the reyerfion.in fee of 
the father did not veſt in che daughter during the continuance of 
the eſtate tail, ſo as to prevent its going over to her ſiſter of the half 
blood; and that when the eſtate tail expired, the reverſion in fee 

deſcended only to the only remaining daughter. He referred to 

Kellow v. Rowden (a). That caſe was determined upon Bro. Abr. 
T. Deſeent. N. zo. where the very caſe is put of iſſue hy two ven- 


ters, and an eſtate tail in the iſſue of the firſt venter, the reverſion 


in the father in fee; and ĩt was held, that the whole paſſed over to 
the only ſurviviog child. The reaſoning in the caſe there cited from 
the year books, is, that it is:qza/i, Paſeſſio fratris. Doe v. Martin, 
has gone entirely upon the authority of Cunningham v. Moody: but 


nothing in that caſe implied, that Lord "Hardwicke had changed 


his opinion. Whether theſe remainders in default of appoint- 
ment are veſted or contingent is a point of vaſt conſequence; of 
which-ldo-notquite {ee the extent; and unleſs I can firſt eſtabliſk 


e ar QOH (a) 3 Med. 253 Carth. 126. K 
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chat 


the uncl was nor ftilt to be deemed land in this Court. Lord 
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„ _ that, Tam fleeting s courſe without a rudder. 1:do not know, 
_ that it is poſſible to avoid going againſt the one cafe or the 
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WTC 
0% tor General, Mr. Manyfield and Mr. Steele, for Mrs. 
| The whole appointment ought to be conlidered as void, becauſe 
the intention caunot be anſwered ; and then Mrs; Smith would 
take an eſtate tail in a moiety, It is impoſſible for the Court to 
conceive what the teſtator would have done, if he had been told, 
that he could not appoint to the children of Mre. Smith, and in- 
formed of the effect of revoking the diſpoſition in favour of Lady 
Cameiford, by which ſo much was left to go as in default of ap. 
pointment. It is clear from Alexander v. Alexander and Robinſon 
v. Hardeafile, that the remainder to Lady Camdlford'is void, be- 
cauſe depending upon the prior illegal limitation. Then if the 
appointment to Mrs, Smith. for life is the only good one, all the 
reſt is undiſpoſed of. If any effect can be given to the appoint= 
ment for Lady Camelfora, the conſequence- muſt be, that Mrs, 
Snuth muſt take an eſtate tail. The intention is clear, that ſhe 
| ſhould take only in default of iſſue of Mrs. Smith, As to Mrs. 
Smith's taking a better eſtate than was intended, that was the ef. 
fect in Humberfon v. Humberflon, Lovies's Cafe in Moore, and Ro- 
Sinſon v. Robinſon, 1 Buy. 38. This is like the cafe put by Croke 
in 3 Buß. 127: a deviſe of 'Blackacre to the eldeſt ſon and Bis 
Heirs for his portion, and of Wbiteaere to the youngeſt ſon for his 
portion, omitting the word “ heirs” the latter ſhall take the 
ſame intereſt as the former. - Hutches v. Hecht, 2 Fefi 568. As to 
the nature of the intereſt in default of appointment, Lord Cobe's 
opinion in Leonard Louies ceaſe is queſtionable upon principle, and 
has been overruled by later-decifions, The reaſon given, becauſe = 
upon a future contingent it may either veſt or never veſt, as the 
contingent ſhalt happen, would make every remainder in a ſet- 
tlement, where there is a power of revocation, contingent like- 
wiſe. According to this doctrine it is doubtful and uncertain, 
whether it wilt ever veſt or note. A power of appointment is the 
fame thing; for it is a power to revoke the uſes limited and to 
int others in lieu af them. The reſolution in Albany: 
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th, 1 Co. xx 15 G the power of revocation A818 be extin- 1795. | 
guiſhed by releaſe, is upon the principle, that the eſtate is verned, INE” | 

ſudject to be deveſted. After the death of Mrs. Wilkinſon, when MITH 2 

n other objects could ariſe, the power of appointment might Cual ons | 
have been releaſed to theſe two daughters, and their eſtates might : = 

| Have been made abſolute. The final decifion of Walpole v. Lord 


. 
Lord 


Conway upon farther directions was, that though one of the four 
daughters died in the life of Lord Conway, the ſon of another of 
them took a fourth by deſcent from his mother as heir of her 
Dody. That muſt have been upon the ground, that the intereſts 
were veſted, hable to be deveſted by the appointment. In Doe v. 
Mari the Court adopted the opinion in Cunningham v. Moody: 
but the final decifion of Walpole v. Lord Conway was not before 
them. This ſabjed is treated in a very maſterly manner in Frarntꝰs 
nm. Rem. ql: Za. 343, Ve. In the caſe of portions for children | 
andi a variery of other caſes of perſonal property a power of ap- 
pointment is not conſidered as having the effect ſuggeſted. The 
marginal note in Dy. 129, is contrary to Lord Cofe's idea. Thoſe 
notes are generally attributed to Chief Juſtice Treby, | 


- Mr. Campbell forthe children of Mrs. Smith. 


- The lntuanionwas to give a power to appoint as Mr, Wilkinſon 
8 appointed. In none of the caſes are the words ſo extenſive 
as theſe, except in the Duke Devonſbire v. Lord George Cavendiſh; 
where theCourt were of opinion in favour of the appointment. 
Parties taking under a power are to be conſidered as taking at the 
time of the execution, not the creation of it: otherwiſe an ap- 
pointment by will to a perſon dying in the life of the teſtator 


would not lapſe. 


Attorney ae in reply. 

That the remainders in default of appointment are. veſted is 
certainly rather the doctrine of this day than the reſult of all the 
deciſions upon the ſubject. But if Doe v. Martin had not been 
decided, yet upon the diſtinction between ſuch cafes as Leonurd 
Lovies's caſe and caſes upon marriage articles or deviſes executory 

in their nature theſe remainders are veſted ſubject to be deveſted; 
for the court would inſert words to give veſted intereſts ſubject 
to be deveſted. The general reſult of the caſes is, that where in 
default of appointment there are words of gift to thoſe perſons, 
who are the objects of it, thoſe remainders, whether of real or 
bnal eſtate, are veſted, ſubject to be deveſted: Bellaſit v. Uth- 
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1795. watt, 1 Ath. 426. Coleman v. Seymour, 1 40 „2 Veſ. 208. Wil- 
sur Lam v. The Duke of Bolton, before Lord Thur 8 If the grand- 
1 50 children cannot take by purchaſe, the firſt queſtion is, can Mrs. 
ji Smith take an eſtate tail; if not, Lady Camelford is either entitled 
ꝙ— immediately expectant upon Mrs. Smith's eſtate for life un · 
der the will, or the title of both is to be looked for in the articles, 
or rather in ſuch a conveyance, as would be a good execution of 
them; and as if there had been no appointment of that propor- 
tion of the eſtate, they would have been tenants in common in 
tail with. croſs remainders; remainder to them in fee. It is ab- 
1 ſurd to ſay, that, becauſe the teſtator, if he could give to the chil- 
l | dren of Mrs. Smith as purchaſers, meant in that caſe to poſtpone 
Lady Cameſford, he meant to defer her title till the end of the ex- 
iſtence of thoſe children, though they could not take in any way. 
Suppoſe one moiety had been given to Mrs. Smith ; remainder to 
her children as tenants in common in tail as purchaſers; re- 
mainder to her in fee. If that is an implied eſtate tail with re- 
mainder in fee to herſelf, ſhe might inſiſt upon having it as money. 
It is an abuſe of words to ſay, the intents are conſiſtent, if the par- 
ticular intent is to give a limited intereſt, and the general intent 
to enable the party to take it as money without giving any thing 
to thoſe, in whoſe favour you admit a particular intent. In Hum- 
| berflon v. Humberſton the teſtator was fully maſter of his on pro- 
perty. If the teſtator had deviſed an eſtate, of which he was 
owner in fee, along with the eſtate, over which he had this power, 
the court muſt have held it an eſtate for life only in Mrs. Smith. 
Can the very ſame words have with regard to one ſubje&t one 
effect, with regard to another an effect directly contrary ; and in 
a caſe, in which to give them that effect, one party is robbed: of 
a veſted eſtate? In the caſe in Bulſirode the teſtator had the whole 
property in him to diſpoſe of as he thought proper: from the words. 
he uſed there was an implication, that the elder ſhould have no 
more; and he might have prevented him from having any thing: 
there was nothing veſted. Hucks v. Hucks was upon marriage ar- 
ticles very looſely drawn: the huſband had the whole property: 
the court held, he ſhould execute his covenant-as far as he could, 
Fo the intention being, that the iſſue ſhould have the eſtate. In Chap- 
man v. Brown the miſtake enabled the court to execute the in- 


tention better. The appointment to Lady mae bonkou cannot ex- 


(a 3 Q . ill. 268. 1. 1. 


clude 


» \ ; | ad * 
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ctade her from what is to be conſideredl as unappointed. That has 


never been done, where no ſuch intention is expreſſed ; though 
Lord Thuriow was inclined to think,” fach a rule would be more 


conſonant to a juſt diſtribution. But if that was the general prin- 


_ oiple, it could not hold in this caſe ; for there cannot be nega- 
tively an ablolute appointment to Mrs. Smith, where the expreſs | 


appointment has reſtrained her to an eſtate for life. Why is not 
the ulterior limitation to be brought forward ? Why is it clear- 
1y not to take place unleſs in default of iſſue of Mrs. Smith ? It 
is clear, he never intended, ſhe ſhould have the power of prevent- 
ing it (a). ee r | ' | 7 
( Upon the 26th of January -179 ; theſe cauſes were argued upon the point of election 
raiſed for the children of Mrs. Smith againſt Lady Camelford; and Whifther v. Meer, ante 
367 was cited. As the ſubject has been fo frequently and ſo lately diſſcuſſed, the arguments 


e 1795: 

< Lord CHANCELLOR (after ſtating the caſe,) 

As to the objects of the power of appointment Lord Kenyon was 
of opinion, in which I entirely concur, though I thought the queſ- 
ton for. a long time liable to doubt, that it could not extend to 
the children ot the children; and therefore that all inſerted fot 
them was beyond the limits of the power, and therefore void; 
as it could convey no benefit to them: but it being appparently 
the intention, that not Mrs. Smith alone ſhould be perſonally be- 
nefited for her own life, but that an-eſtate ſhould paſs, by which 
ker children, the grandchildren of the teſtator, ſhould be bene- 
fited, he held, that it ſhould be executed cy pres, and ſhould rake 
effect by giving her an eſtate tail; and under the circumſtances, 
and if the neceſſity of the caſe obliged the court to conſider how 
to diſpoſe of this ſtrange execution of the power, I ſhould feel 
myſelf very much inclined to adopt the idea he purſued; think- 
ing, that in theſe ·queſtions, where the perſon, in whom the power 


is veſted, has not executed it properly, has affected to do more 


than he was-impowered to do, and all, that is done, cannot be 


carried into effect, there is but one poſſible alternative; either to 


- hold, chat there is no appointment, or to execute the good part of 
the intention as far as it can poſſibly be carried. The general 
n current 
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current of authorities has been very ftrovrable ben che | 


execution of the power, as far it can be ſupported, and to reform 


all that is done irregularly, as far as poſſible. There are many au- 


thorities far that, to which I do not mean now to refer, becauſe 
the opinion, I ſhall deliver, takes rather a different direction, 
though in ſubſtance coming to the ſame point as Lord Renyon s. 
A parent diſtributing among children is exerciſing a judgment. 
Here it would be a very harſh conſtruction to hold, that Mrs. 
Smith ſhowd take only for life; that the children not coming 
within the ſcope of the power, no more ſhould go. to her of that, 
which was manifeſtly intended for her and her family. We al- 
ways refer to what he would have done, if well adviſed and in- 
formed what he could not do. It is impoſſible, that he meant to 
cut her down to chat narrow intereſt, which alone, as he has exe- 
cuted his power, ſhe could take. No harm is done, if it is con- 
fidered as no appointment; for then I have recourſe to the mar - 


riage ſettlement, and am executing an inſtrument undoubtedly 


made according to the intention. The facts in this caſe upon 
the evidence introduced by the bill of review are, that after the 
execution of this ſettlement in 1735, Mr. #ilkinſon being a man 
of buſineſs, and underſtanding money tranſactions, though the 
fund was put in the names of truſtees, yet the truſtees acting under 


| his direction had managed the funds, had ſhifted them ſometimes 
into one ſtock, ſometimes into another, ſometimes veſting them in 


lottery tickets, which he took out, and placed the value in a bank- 
er's ſhop. He had the management and the profitable arrange. 
ment of the money up to the year 1752, when he became a pur- 


chaſer of an eſtate in this court. In 1757 he had come to a po- Th 


ſitive deciſion to ſell this eſtate to the truſt; and che manner, in 

which i it is expreſſed, leaves no doubt, not only that it was a float= | 
ing purpoſe, that. might be carried i into execution in part or in 
the whole, or dropped entirely, but but that it was fixed; for as in 
the terms of the marriage ſettlement the truſtees were directed 
to be governed by the appointment and: approbation of Mr. and 
Mrs. Wilkinſon, they executed a diredtion to the truſtees in plain, 
diſtinct and definitive terms, reciting their reſolution to inveſt the 
ſtock and annuities in che purchaſe of the eſtate: at Barnbam in 
Norfolk, and directing them to deliver thei ſaĩd ſtock and annuities 
to Mr. Wilkinſon. How to deliver ther? * At the price they were 
at upon the 13th of Auguſt laſt. It was not therefore a; mere 

accomodation to him; for the terms would not apply to ſuch a 


2 tranſaction: 2 


Cafes in "Chancety. _ 


een was to inveſt the truſt fund 
in that purchaſe, it is a perfectly proper intention to take 
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— thefands at che price they were at upon the day the eſtate was 
bought, They had a right to exerciſe their pleaſure, that it 
mould be ſo veſted. The ſtock was accordingly transferred and a 


*recept given; aud in execution of this purpoſe a deed was drawn 


| *tubjeting+ the" eſtate to the truſts of the marriage ſettlement. 


That deed remained; unexecuted. The declaration therefore in 


the wall, that he had not veſted the truſt fund in the purchaſe of 


an stage, is not true. It may be forgetfulneſs or miſtake: but it 
was Clearly; not true; for on the 8th of Func 17 53, when the truſt 
Much pailed krom che truſtees, according to this evidence they 
declare an atualmveſtment. From that-day-the truſtee Cloſe 
"ſtood Taiſed to the uſes and truſts declared by the ſettlement of 
- - 1735. Thar ſettlement had paid the price of the eſtate. The equi- 
table intereſtof chat eſtate became then limited, whatever the eſtate 


dt law was, in fuch manner as an eſtate purchaſed by theſe truſtees 


and conveyed bythe truſtees themſclves would have been. No other 
 uſcscould have been appointed by Mr. Wiltinſon but ſuch as were 


-confiftent with the inveſtment of the truſt fund. Therefore it is 
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the common cafe, where an eſtate is purchaſed with the money of 


bat no uſes arc declared: in Equity it belongs to the owner of 


- the money, It was inveſted with his conſent and expreſoly by his 


bs der "The conſequence is, the appointment in the will of Mr. 


-Wilkinſon cannot be ſapported-as an appointment of the eſtate. 


. e dechred not only no uſes of the eſtate purchaſed, but in hoſ- 


» tility and oppoſition to an appointment of the uſes of that eſtate. 


| | The confequence'is evident, that it cannot operate upon the land. 
Then to whom does it belong? To thoſe, who in default of ap- 


pointment had by the expreſs terms of the ſettlement an eſtate tail 
given to them. The two daughters became upon the 8th of une 
entitled in Equity to an eſtate tail in this land ſuhject to be de- 
veſted by the execution of the power or the exiſtence of other chil. 


5 dren, Who would take equal ſhares with them. As to Mrs. 


_ "Smith, no eircumſtance has happened to vary the right the law 
gives to her. As to Lady Gamelford, a very material circumitance 


has taken place, which has put her as at his death totally in his N 
power; vis. the portion of 40, ooo“. given to her upon her mar- 
"oF Triage, when her intereſt under the appointment was contingent 

Aud uncertain in reſpect of the poſſibility of the exiſtence of other 


children Upon che whole train of authorities upon the head of 
tis faction he has ſatisfied all the intereſt, that ſhe could as a 
— 8 T Be 2 creditor 


* 


714 --..-_ Caſes Thantery, 


1795. creditor ſet up in oppoſition to any act of his will with regard o 
b proviſion under the marriage ſettlement. By the codicil Mr. 
„ Millinſon plainly underſtands it ſo. The conſequence is obvious: 
Cinti rao At his death his will as to Mrs. Smith was no appointment of the 
| land. As to Lady \Camelfor it operated abſolutely as A bar to 

any claim, that could be ſet up by her as entitled as:a ereditor to 

any equitable intereſt; for he by ſatisfying all the is entitled to 
ſtands in her place. Therefore he very juſtly and properly re- 
voked all, that reſpected her. By the terms of the ſettlement the 
reverſion in fee of the eſtates to be purchaſed with the truſt fund 

zs ſettled in Mr. Wilkinſon. Therefore the reverſion in fee will 
go as the general reſidue of his real eſtate. It will operate folly 
guoad the reverſion: but as to what is ſubject to appointment it 
cannot operate againſt Mrs. Smith, who bad no fatisfaQtion, un- 
leſs ſo far as a complete and well executed appointment will take 
it from her. Even a well executed appointment could not take 
from her one moiety; for though he could entitle himſelf to all 


Father hav- 


3 Lady Cameiford could claim, it could be only to that ſhe could 
| -appoine claim abfolurely againſt the other daughter. He could not make 


qnong cane. an appointment in truth beneficial to himſelf: but zn truth be 
chafiag the has not. Whether I take it as no appointment, or as -an appoint- 
NR eas ment ſo far, as he has made any good appointment, the effect is- 
poinrmevt the ſame. | The eſtate to Mrs. Smith for life is ſo far good. Then 


entitle him» 


{elf to more all after her eſtate for life, intermediate between that and the re- 4 
eee verſion in fee expectant upon the eſtate tail in his daughters, is to 
ia defaultof be ſtruck out as no appointment. The conſequence is, that in- 
out” rermediate intereſt is to go, as if no appointment was made; ac 
cording to my decree in Briſiou v. Marde, ante 336. Then all 
the intermediate intereſt prior to the reverſion in fee expectant up- 
on the eſtate tail in them both is unappointed; and the two 
daughters would take it equally. Lady Camel ford is diſpoſed of 
by the intereſt given to her upon her marriage: but nothing was 
given to Mrs. Smith; and the conſequence is the takes aneſtate tail. 
Therefore there is only this difference; that under the ori- 
ginal ſettlement ſhe would have an eſtate tail at once, and in this 
way an eſtate for life; remainder to herſelf in tail; which is the 
ſame; for her life eſtate is moulded into it. Sofar as to the land. 
1 am likewiſe of the ſame opinion as to the money; that in the 
ſame view of the caſe the money not being laid out in performance 
of his covenant muſt be laid our to the fame uſes. Then it oc 
curs, that Mr. Wilkn/on has made an inequality as to the fund, 
which was increaſed by 861“. 14. 9d. That, 1 am clear, he 


* * 


| Caſes in Chantery, 

could not do. That fund of 1 $,000 in the naine of truſtees 
having produced that ſum, and being with its increaſe veſted in 
land, the-benefit-of che increaſe is gone into the land, and the 


pole land is acquired to the truſt. It is manifeſt, Mrs. Smith 
is entitled to a moiety of che land. Then what remains is only 


an account of ſo much, as is due from Mr. Wilkinſon upon his-co- 


venantto lay out 5000. I cannot allow him to take from the 
land in conſequence of his ſaying, he gives Mrs. Smith 10,0001. 


and the other daughter the remainder of it: but the intermediate 


part oftheantereſt will go equally; and Mrs. Smith is entitled to 
claim, and the other 1 is not. Very conſiderable doubts have oc- 
Ferret to me from time 'to time. It is of very little moment to 
 .conhder, whether the intereſt Mrs. Smith takes is in total default 
of appointment or coupled wich an appointment pro tanto; for 
her intereſt either way as to the ſhare and quantum of intereſt is 
e the fame. | 


s 1 che bill of review filed by Mrs. "Smith reverſe ſo much of 


| . the decree, as declares; that no part of the truſt fund had been 
_—  inveſted/in-real eſtate; and declare, that the truſt fund and the 


cath of 861 £145. d. were inveſted in the purchaſe of the eſte 
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1795. 
—— 
SMITH 


TY, 
Lord 
Camtirond 


at Burabam in :Norfolt by the joint direction of Mr. and Mrs. 


Wilkinſon upon the 8th of June 1793; and the eſtate thereby be- 
= tame ſabject in Equity to the uſes and truſts of the ſertlement 
of 1735 and deelare the phintiff Mrs. Smith entitled in Equity 
to one moiety of the eſtate as tenant in tail. Declare the truſts 


accordingly. As to the other moiety, together with the reverſion 


expectant upon the eſtate tail of Mrs. Smith, declare the truſtee 
ſeiſed upon ſuch truſts, as are declared by the decree as to the real 

eſtate of Mr. Wilkinfon. Declare, that one moiety of what ſhall 
be found due upon the account is to be laid out in land to be ſet- 
"led to the fame uſes. I ſhall direct an inquiry as to the expence 
pf the purchaſe ; for the ſum is not, preciſely aſcertained. In 
Fes my opinion. Mr. infor is entitled to charge 16,500 J. vis. 
16,3007. the price of the eſtare, and 200 J. the expences. He 


would have credit in purchafing an eſtate for the neceſſary ex- 


.  pences of making the purchaſe for the benefit of the truſt. Upon 
the bill of review upon the part of Lord Camelford, if neceſſary, 1 
will add a direction not to charge Mr. Wilkinſon with any part of 


the income of his wife's eſtate received by him: but I think it not 


neceſſary. The decree certainly only meant an account of princi- 
pal received by dic 1 do not think, under the words the Maſter 


would . 


* 


Upon a bill 
by exe- 
cutors to 
have the aſ- 
ſets ad mi- 


niſtered, no 


intereſt is to 


Tales in Ehancrty. 


i him with rem 46d profits. In * . he is 1 
titled. Though the property was ſettled to her ſeparate uſe, 


yet if ſhe permitted him to ſpend the income, he in not accoun- 


table: next he is her perſonal repreſentative.” The prayer, that 


poſſible. Affirm the decree in all other reſpects. I have not 


purſued that part of the decree giving the rents, &c. to the ſepa- 


he may be declared a purchaſer of her ſeparate eſtate, is quite im- 


rate uſe of Nite. LR for in fact 210 takes in ee of * | 
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BEET. DBSCHAMPs: v. VANNECK. 


Fu 27th, Auf 5th, 1755. 


a ® 
5 
3 


Giles HUDSON: ad vieedies ww erm 


merchants; and upon the zoth of September 177 they took 


Streatfield i into the partnerſhip,-and-agreed to continue it for ſeven 
years. By indentures dated the th of March 175, Samuel 


Marſb in conſideration of 32,000 /. aſſigned his intereſt to Hud- 


be allowed 
upon a judg- - ſor, to hold to him, his executors, adminiſtrators and aſſigns, — 
Net „ "rene the 1ſt. of Offober 1774, as it ſtood upon that day; upon which 
ns. : occaſion Hudſon covenanted, that he and Streatfield would diſ- 


charge all the debts and perform all the. engagements, which 
upon the iſt of OZober 1774 or at the date of the indentures were 
due or to be performed on account of the. partnerſhi p, or ſhould 


grow due or liable to be performed, and that he would indemni- | 


fy Marſh, his heirs, executors and adminiſtrators, againſt all ſuch 
. debts and engagements, fuics, actions, damage and expence, by 


reaſon of the premiſes. At the date of theſe indentures there 


was due from the partnerſhip to the executors of Sir Samuel Flud- 


Fer the: ſum of 6093 J. with intereſt, ſecured by the promiſory 


note of Hudſen and Marſh. dated the I ith of Auguſt 1774. Hud- 
3 en did not pay this note. He died in 17833 upon which Mans 


being called upon paid the note, and brought an action againſt 
the executors of Hudſon; to which they pleaded in bar ſeveral 
judgments and debts by ſpecialty againſt the teftator's eſtate and 


pflene adminiſtravit. Marſb took judgment for 6221 J. damages 


and coſts upon the aſſets, guando accidarint. The bill was filed by 
he acute of * fon an account of his e eſtate and 
e 5 30 die, 


"Cales in Chancery, 


= ie. The decree directed an account of the perſonal 


© | eſtate, debts, legacies and funeral expences, and that the Maſter 


_ ſhould compute intereſt upon ſuch debts, as carried intereſt, and 
. apply the perſonal eſtate in a courſe of adminiſtration. Marſh 


-. died; and his executors claimed 2900/7. 37. 64. for intereſt upon 
the ſum recovered from the 2gth of July 1783, when the judg- 


ment was tgned, to che 2gth of March 1795. The Maſter ſub- 


.mitted the point to the Court; and the executors of MI 6 took 


| 5 88 to the report for not 3 . intereſt. 


Mr. Mangfield, My. Hardinge and Mr, Romilly for the exception. 


| There being no effects, the plaintiff at law could not have the 
benefit of the judgment. Parties brought i into Equity are kept 
out of their money; and therefore it is reaſonable, they ſhould 
_ have intereſt; eſpecially where there is no queſtion, that if che 
action had not been brought till this time, intereſt would have 
been recovered... A different practice has prevailed in this Court 
as to intereſt upon judgments. Some Maſters allow it: others do 


not. Lord Hardwicke's final opinion was, that intereſt ſhould be 


paid 1 in this Court upon judgments: Earl of Bath v. Earl of Brad- 
- ford, 2 Vef. 587. The creditor may urge every equitable circum- 
ſtance; and this note carries intereſt on the face of it; and the 


debt ariſes under the ſtrongeſt and moſt general covenant of in- 


demnity. Biſhop of London v. The Mercers' Company, 2 Str. 931. 
In Bodily v. Bellamy, 2 Bur. 1094. Lord Mansfield goes into the 
right. The rules in the way are technical rules at beſt, and not 
univerſal. Upon uſurious proceedings and fraudulent deeds the 
party coming into Equity muſt do Equity, and therefore muſt 
_ Pay intereſt. That is miſcalled contract. | „ 


Attorney General and Mr. Cox for the report. 


-" "Executors do not come here for their own fakes, but on ac- 


count of che great variety of demands; and the decree is a judg- 


ment for all the creditors. This Court therefore protects its own 
authority againſt a creditor proceeding at law. This creditor 
took a particular ſecurity, which he thought better than a de- 
mand by fimple contract with an agreement for intereſt. In the 


'caſe of a bond there is a hardſhip in this Court in refuſing inte- 


reſt beyond the penalty. The Court of King's Bench in Lord 


OM 
1798. 


— 


Drscha urs 


* 


. 
Vanneck. 


Lonſdale v. Church, 2 Term Rep. B. R. 388. found a method of | 


* qiringitin the ſhape of damages; and Mr, b tier Bully big 
Vor. II. oF e . 1 


1795. in this Court ſaid, it might be done in Equity: but Lord Tur. 
D.., lou in Tew v. Lord Winterton, and Knight v. Maclean, 3 Bro, C. 
.v. (C. 489, 496. was againſt that, and thought, che creditor having 
e ſecurity muſt abide by it according to the natural courſe of 
adminiſtration here. If a bond creditor takes a promiſory note 
with intereſt, he will have intereſt far beyond the penalty of the 
bond. A Court of Equity goes upon different rules in the ad- 
miniſtration of legal aſſets and of a truſt fund. As to the creditor 
being ſtopped by being brought here, your Lordſhip in a caſe 
upon Mr. Rigby's affairs ſaid, he muſt put up with that to gain 
the advantage of the nfs} in this Court: they preſſed for 
an inquiry what they might have recovered. at law: but your 
Lordſhip held, they muſt ſtop ſhort. In caſes of uſurious and 
fraudulent deeds the party is ſeeking a relief here, which he can- 
not have any where elſe. In this caſe the executors are coming 
for directions as to the legal adminiſtration of aſſets. This eſtate 
will probably be inſolvent; and then this will be for the benefit 
of other creditors. Creuze v. Hunter, ante 157. The Earl of Bath 
v. The Earl of Bradford was not a conteſt with. TO and Bas 
= application. It was the caſe of a truſt. 


2 


Lord Crnanctiton.” 5 5 


It ſurely cannot be a new point, whether intereſt is to de com- 
puted upon a common judgment. I had apprehended, it is not. 
It muſt have occurred in the concurrence of creditors, where the 
aſſets are legal. The caſes of truſts for payment of debts do not 
apply; for as far as the fund goes, it muſt anſwer all, that in the 
Juſtice of this Court the creditor is to have; and it is meant ſo, 
This is a very particular caſe; the judgment being upon aſſets, 
quando acciderint., The ſuppoſition at the time of the judgment 
is, that there is nothing to pay, and therefore no one to make a 
payment. It is very rare, that ſuch a creditor dbes not come in- 
to this Court to find out the aſſets. I do not know, how it is poſ- 
fible to frame a farther action upon ir. I dare ſay, it was never 
attempted to bring any. I will conſider this queſticn. It is 


of a good deal of conſequence; ; and 1 will talk to ſome of the Maſ-⸗ 
vers" upon it. 


Caſes in Chancery. 
EE 8 


Lord n 


I had a clear opinion upon this 3 when it was argued: 
but I have made inquiry, and find, there is no difference in the 
practice in the Maſter's office, and that all the Maſters allow no 
intereſt upon a judgment. I have alſo found upon inquiry, that 
no intereſt is computed upon judgment in an action upon: a 


judgment at law. The Maſter or Prothonotary does not carry 
on intereſt but only the coſts. That is in the caſe of common Judg- 


ments. Therefore there is no Wbt! in the preſent caſe, that in- 


. 18 not to be allowed. 


"END or THE SECOND VolLUME. 
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Pon ft. / 
upon ft. .. 
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Deschaurs 


. 
Van NECK, 


No intereſt is 
allowed upon 
a judgment 
in an account 
before the | 

Maſter orin 
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8 2. Deeds to ſecure annuities are within the 
Annuity Act as well as deeds granting 


3 


Se, th Atcount. e 
i pn Fraud 2. e 10. 


 Ademption of a CE * 


| SEE will 43 


. * 


Adminiſtration. 


. after a decree to account; but ſhall ſtand 


in the place of the creditors paid. Jenes 
v. TWO Page 518. 
Agent. 
SEE * and Agent... 
Agreement. | 
SEE Evidence ” 


Annuſty. 


4 1. Deed reciting an ene for Tale of a 


_ life intereſt in ſtock; a memorial being 
regiſtered under the annuity act, and there 


being a covenant to pay any deficiency be- 


yond the produce to the extent of the an- 


nual ſum ſpecified, and a proportionable 
| ſhare in caſe of death between the days of 


payment, this is an. annuity, not a (ale. | 


- Hood v. Burſton. 29 


them. Heed v. Burkon.. 


nmuities of 50/. each to different perſons for 
Vor. II. ö 


* 


4 


29 
3. Alignment af ſtock in truſt to pay two an- 


: 


| 


| 


ps 


ſeparate conſiderations of 4007. each: the 
memorial was ſor one annuity of 1001. 
to the truſtee in truſt to pay 5o/. to each 
ceſiuy que truſt for the ſum of 800 l., and 
omitted a contingent intereſt: the annui- 
ties are void, the memorial not being ſuf- 
ficieat within the Annuity Act, as not 
containing a true deſeription of the an- 


nuities nor ſtating all the intereſts. Hood 
v. Barhon.. © Page 29 


: 4. Annuities void; the real amount, the con- 
a Adios not allowed for debts paid 


ſideration and mode of payment, not being 
truly ſtated in the memorial, and the 
bond and warrant of attorney being only 
generally mentioned without the dates and 
names of the parties. Duke of Bolton v. 
Williams. 138 
5. All the inſtruments. ſecuring an annuity 
make but one aſſurance; and if the me- 
morial is defective as to one, that vitiates 
- the whole. Duke of Ballon v. Williams. 
s 138 
6, Aſgnment of an annuity is. within the 
Annuity Act; and if void, the aſſignee has 
no right to ſtand in the place of the ori- 
ginal grantee, whom he has paid, for want 
a good aſſignment; nor will the court di- 
rect an aſſignment , if the 20 days for en- 
rolling the memorial are elapſed ;. for it 
would be void at law, Duke of Bolton v. 
Williams. 139 
7. Courts of common law, which will on their 
general juriſdiction enter into the validity 
of the warrant of attorney or judgment on 
motion, in the particular application under 
the Annuity Act will only ſet aſide the 
judgment or execution or warrant, but 
chaoort em the bond to be delivered up. 
154 
8. The 
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* 
* 
* 
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* 


5 — TABLE 07 
— inthe Heſe Eamon ns 
Annuity Ac means every deed,: &. by 


which an annuity is granted, and does not 
refer merely. to the inſtrument defectively 


N in the page. Paget 154 
** * Kop 2. | | 
Anſwer. 
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SEE Evidence 1. Pleading 9. Prakice 125, 
13. 
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| Apportioymene vt a: Fine. - * 
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been 


8 1. awd raed een e 
impenched for erronebus judgment Upon 

facts; but muy for cbrrüßtion, miſbeha- 
viour, excefs of power, and miſtake adthit- 
ted by the arbitrators : 
_ riſes there muſt be fatisfactor)y Evidence | 
dgvinft them ; for the court favours awards. 
Whrgan v. Mather. 15 


* 


es : 


*. Ard cohtrary to "law "may be im- 


peached; for - that is wen of power. 
"Morgen v. Mather: © 15 


5 Award not to be OY allowing | 


compound intereſt; for it may be e 
in caſe of a contract for it either expreſs or 


— 
RN 


to be inferred from the nature of the 


dealings between the parties; 4s if it is 
according to the 'courſe of their trade; 
therefore it is a "conclufion of fa, on 
- which the judgment of the arbitrators is 


* 


* 


4 


in the three Rrſt . 


final; but this doctrine as to intereſt bas 
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5 and kfünislbbs — 1 If the 
Game. were referred to the Maſter, and 
_ that the parties ſhould be concluded and 
bound by the award, and ſhould obſerve it; 
and farther directions were reſtrved: this 
 referdhbe is not in gature of a reference to 
the Maſter z therefore the parties are bound 
by a general award of a balance due with- 
out particulars ſtated; the decifion being 
final, becauſe upon matter of fact, and no 
corruption or miſcondu@ imputed; and the 
court will not require particulars merely 
| as a ground _= coſts. Dick v. Milligan. 
| ? Page 23 
6. Parties may, if chayobonſe, take arbitrators 
inſtead of the Maſter ; and then they muſt 
proceed as the Maſter and make the Tame 
report. Dick v. Milligan. 23 
7. Matter of exception to ati award. muſt be 
confined to what ariſes upon the face of it 
compared with the proceedings in the 
cauſe, and cannot be introduced by affida- 
vit: any thing debe churging miſconduct, 
Ke. mult come upon motion tc ſec it aſide; 
and there cannot be a partial 4 0 
Dil v. Milligen. | 24 
8. By reference to arbitration both at law 
and equity the cdurt deveſts itfelf of all 
jodgment upon the tits. 24 
9+ Bill of diſcovery in aid of an action of co- 
venant: plea a thaufe in the articles, that 
any diſpute ſhould be feſerted: plea over- 
ruled; diſcdvery being of courſe, while an 
action is brought, and can de maintained. 
Mitchell v. Harris. © 129 
10. Covenant to reſer to urbitration only en- 
titles to damages; but is no bar to a ſuit 
dor action; as covehant, that there ſhould 
be no ſuit at * or in e would be. 
e "19" IS $92 
71. Mere dpi to „Nele v6 arbitration, 
Where no reference has taken place, can- 
bt take away the Tune Aion of any court. 
136 
12. Awaft pleaded would be examined = 


Fer 


Þ 2 


. 


' 


* F I 


| 


: 1 mort . . 
5 4 * Er NG wn 45 court of law as well as Equity. 136 


_. tors inſtead * a 1 9 22 

5. Accounts reſerred to the ber er 

Wards an order of tefe rener Was made to 

Aa arbitrators to take an account of all dealings 
7 11 | 


* 


| wade à rule of a court of law under gth 
and 0th Vill. 30 c. 154 Lord Lomdalt v. 
an. 451 

3 + 14. An 


” 


* 
*, 


| 
L 
| 
5 
In 
+ 


14 A werd in 2 cauſe depending is not 
within the ſtatute. 
_ Littledale. Page 451 
15. Upon an award made a rule of a court of 


law one term being, that no bill in equity | 
mall be filed, the court of law has a diſcre- | LN 


453 | © 


tion to enforce that term or not, 


16. Arbitrator cotnbining ſhall pay colls. 453 
SEE Fraud 1. r p a; 
Alletg. 


, 


1. Orphanage ſhare under the cuſtom of 


London is 1 5 to debts. * 254 


SEE Broneration x. weer. 3. 
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5 Allgnees. . 


SEE anne — | 
| Attachment. 
SEE Profiice 12. 88 
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 Attomney, "MEI 


7 - 


1. Securities taken by an Attorney from his 


y client during the time of their connexion | 


nus ſuch for a preſent, the balances of Ac- | 
counts (ettled for money lent and laid out, 
_ ... C6lts, and buſineſs done, and the ptice of 
A A horſe ſold, void as to the preſent; and the 

Plaintiff ſubmitting to pay what ſhould be 

Actually que, the accounts were opened as 
to the whole: the horſe having been ſold 


ſioon after he was purchaſed from the attor- | 


_ vey for a price much leſs than was then ſti- 
Pulated, inquiry into his value directed. 
Neumas v, Payne. 199 


2. Attornies are officers of the eee have 


_ deveral privileges 2s ſuch; and there re 
+ Jummary proceedings both for and againſt | 


them,  and;peculiar reſtraints on them in 


their. dealings with their clients both at |. 


law and in equity: at law a judgment ob- 
tained by an attorney from his client would 
oniy ſtaad as a Oey for what is actually 
dae. 204 | 
SRE Bankrupt 7. Evidence 3. 22 5: 
Tien 2. | 


| Lord Lonſdale 'v. | | 
| ; SEE Arbitration Fraud 1. 
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Award. 


Ball. F 
SEE Bankrupt, 4. 
Banker. 


| SEE Iaterpleader 1. 


"Bankrupt. 
I. Creditor three years and a half after re- 
- ceiving a dividend on refunding permitted 
to proceed at law againſt the bankrupt; ſo 
_ againſt bail put in after the commiſſion was 
abandoned; not if ſurpriſed; as where 
aſtet bail put in plaintiff ſubmitted to the 
commiſſion, on which account they ne- 
glected to ſurrendertheir principal, and he 
abſconded. Ex parte Wright. Page 9 
2. Bankruptcy ſuperſeded; all the creditors 
being paid, and conſenting, except two, 
who could not be found: but their ſecu- 
rities were delivered up with receipts upon 
them, and their ſignatures ae” Z. 
parte King. 40 
3. A bankrupt like a pauper loſes his privi- 
lege by miſconduct; therefore where after 
two petitions diſmiſſed he preſents a third 
for the ſame purpoſe, it will be diſmiſſed 
with coſts; and if not able to pay them, 
he muſt be committed: but the court will 
not make an order to reſtrain him from 
preſenting any more. Ex parte Shaw. 40 
4. Petition to prove à debt in bankruptcy 
irregular, becauſe the creditor did not go 
before the commiſſioners till aſter it was 
preſented, and becauſe brought to hearing 
without ſtating what paſled before them. 
Ex parte Wright. " 
5. Two commiſhons of bankruptcy for the 
ſame purpoſe cannot ſubſiſt together: in 
general the ſecond will be ſaperſeded : but 
ſpecial circumſtances, as conſent, fraud, 
or lachels, in the creditors under the firſt 
will ſupport the ſecond and ſuperſede the 
Fetz and though it is wrong to encourage 
a bankrupt to trade pending a commiſſion, 


nAund to ſue out 2 "RO yet, if it does 


happen, 


» 41 1 © CEN ITT” A * * n {4% » | NY „ 
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bappen, and the aſſignees will pay rhe cre- 


eitors under the firſt 20x, in the pound 
and all the coſts, the firſt will be inſtantly F 
Page 67 | 


ſuſpended. Ex parte Brown. 
6. A commiſſion of bankruptcy differs from 


an execution in veſting all rights and pol- | 


ſibilities of the bankrupt : the latter paſſes 
only what the ſheriff ſeizes, | 68 


7. An attorney 2 1 tho“ a bank- | 


rupt. 68 
8. Joint and ſeparate mailed of bank- 
ruptcy now are blended together; and the 
practice of taking out both is exploded as 
an unneceſſary expence. 
9: Aſſignees under a ſecond commiſſion of 


© bankruptcy would be nonſuited | in trover | 


againſt aſſignees under the firſt. '69 
10. General order, that commiſſions of bank- 
tupt to be executed in Lenden ſhall be fuſ- 
perſedable for want of proſecution at the 
end of 14 days, and thoſe not to be exe- 
cuted in Londen at the end of 28 days, from 
© the date; and that one day more ſhall 
_ elapſe before the order for the ſuperſedeas ; 
and the application firſt made in that day 
by any other attorney for a ſuper/edeas and 
2 new commiſhon ſhall be preferred to 
that of the attorney, who ſued out the for- 
mer. 190 
11. Aſſignees have all the equity, the ere - 
ditors have, and may impeach tranſactions, 
which the bankrupt could not. 255 
12. In caſe ofa ſurplus coming to a bank - 
rupt ereditors have atight tointereſt, where · 
ver there is a contract for it appearing either 
on the face of the ſecurity or by evidence, 
Ex parte Mills. 295 
13. Under bankruptey no een beyond 
the penalty of a bond. 301 
14. Where debts did not carry intereſt by 
the contract, the court made the bankrupt 
pay the contribution out of the ſurplus. 
392 
15. A ſurety admitted under the bankruptcy 
of his principal as to all recovered againſt 
him and his Colts, there being a ſurplus. 
| 302 
10. The right to ſue for money loſt at play 
given by fat. ꝙ Anne c. 14. to the loſer is 
a veſted intereſt, and upon bis bankrupt- 


cy paſſes to the RI. Brandon v. 
Sands. 56; 


PE» 
F-30000 


* 8 
2 


* 


6g 


* 


17. After judgment by default in an 1 
upon a dividend under a commitſion. of 
bankruptey the aſſignees filed a bill for diſ- 
covery and to have the proof of the debt 
expunged: demurrer allowed, the courſe 
being by petition. Clarke v. Capron. P. 666 


SEE Baronand Feme 9, 13 Lien 25 3. FR 5 
ing 16. 

Baron and Feme. 

1. A married woman is liable to creditors in 

. reſpeR of any ſeparate property, tho” not 
from her huſband, If they are ſeparated 
by deed or ſentence, the huſband need 
not be a party to the action; but be muſt, 
if they are not fo N tho“ living 


apart. | 145 
2. Where there is an * by a mar- 


tied woman of her ſeparate property in the 


hands of truſtees, the aſhgnee may come 
for execution of the truſt ; for ber diſpo- 
ſition is valid to the extent of her power: 
but a genetal creditor cannot come into 
equity to have his we ate out of that 
property. 150 

3. Equity will not — e a mar- 
ried woman a conttact, on which ſhe can- 
not be ſued at law, 156 


4. Settlement on marriage of ſtock belonging 


* 
oy 


to the wife in truſt after the death of the 


wife, if. the huſband ſurvived, for him for 
| life if no iſſue, the whole to reveſt in the 
wife with powet of appointment; if none, 
to her next of kin: the wife gloped and 
lived in adultery: on the bill of the huſ- 
band to bave the dividends paid to him 
during their joint lives, evidence of ſuch in- 
tent, or that they ſhould be to the ſepa- 
rate uſe of the wife, refuſed : but held to 
| belong io the huſband for the mutual ſup- 


| port of both: decreed, that the coſts and 


alſo the expences of the huſband in a 
groundleſs ſuit inſtituted againſt him by 
the wife in the Ecclefiaſtical Court ſhould 
de paid out of the accumulation, and, the 
only ſurviving truſtee. appearing not to 
be indifferent, that the future dividends 
' ſhould be paid into court. Ball v. Mont- 
ene. | 191 


* Fi 


+ If a woman conveys her property before 


ente without the privity of the in- 
| tended 


: 


- 


Fo his death the widow js entitled to the fu- | 


2 ſettlement before marriage of part of her 


2 12. Aa action againſt an 3 by a huſ- 


out of rents and profits with power to ſel},'? 
1 Vor. mw 3 ond 10 


de ſet aſide. | Page 1 94 
6. No court has any original juriſdiction to 
give a wife ſeparate maintenance: but it 
may be given incidentally; as on a ſup- 
plicavit in Chancery, or a divorce a menſa 
&' thord propter pen in the Ecclefiafti- 
cal Court. g 195 
7. Frme covert by deed directed rents and 
. profirs, her ſeparate-property, to be paid 
during her life to her huſband for bis own 
proper uſe and benefit; the intention 
being only to give him the adminiſtration 
during coverture without account, 14 


ture rents, and to thoſe accrued in his life 
and not received. If her intereſt had 


' paſſed, it muſt upon the circumſtances of 


the tranſaction have been ſet aſide. Milns: 
v. Buſt. 488 
8. The rule, that a ſome. covert is to be con- 
ſidered as a feme ſole as to her ſeparate pro- 
perty, does not extend to tranſactions | 
with her huſband. 498 
9. Aſſignees of a bankrupt muſt make a pro- 
viſion for his wife out of all her property, 
which can be obtained in equity only; and 


property to her ſeparate uſe does not bar 
_ her, Burdon v. — . 5 
10. The equity of 4 wife to have a provi- 
ſion out of her truſt property claimed by 
the huſband 3 _—_ newly acquired 


property 5.42; > alt. 


11. Huſband and wife by hint aſſigned - 


in truſt for the huſband perſonal property | 
bequeathed to the wife and in poſſeſſion of | 


607 | 


TABLE or Sor rs 
KR huſband ; it is fraudulent, and. will | | 


Upon the bill of creditors and Tegatees, 
one of the annuitants being living, the 
4 alignees of 4's huſband, a bankrupt, be- 
ing defendants were decreed to make pro- 
poſals for a proviſion for the wife. Ofevell 
v. Probert. Page 680 
14. Feme cavert muſt elect between an annui- 
ty by will to her ſeparate uſe for life, chas- 
ged upon a deviſed eſtate, and a title pa- 
ramount to part of the ſame eſtate in tail. 
Poſſeſſion taken by her huſband under that 
| title does not preclude her election: but as 
| | It was manifeſtly the better intereſt, no 
— inquiry was directed as to which would be 
moſt for her benefit. #5/x v. Lord John 
- Townſhend. - 693 
1. Huſband is not to account for the income 
ol his wife's ſeparate eſtate, which ſhe per- 
mitted him to receive. 1 12 v. Lord Ca- 
3 l = 698 © 


SEE Election 10. Pra, 25 10, 26. Will z. 


P 41. 
3 


; 2 Barrlfter. 
[SEE Receiver 1. 


SEE Wil. 1 N 
| r Bidvings. / 
| SEE Prodtce 4» 5» ed 25s 


Bill of Cols. 


SEE 45 2. 


the adminiſtrator: the huſband by will * Bill of Diltovery: 8 1 


gave the reſidue of his real and perſonal 
eſtates in truſt for his wife for liſe, remain- 
der over, and died: upon the bill of the wife 


and her ſecond huſband the deed was de- | 


. Diſeavery Tun Fe. 
- Bill of Revivoz. 


| livered up to be cancelled on their waiv- 1 SEE Go Þ 4. 


0 1% 
ing all benefit under the will PINE v. | 


| SEE ahh 13. 


Rutter. 673 


band for perſonal property bequeathed to 


his wife does not lie. 


debts and legacies and to pay. annuities 


| 676 | 
13. Deviſe to the uſe of A. and her ifſue | 
in ſtrict ſettlement, ſubject to u truſt for ö 


8. 
Chanceltoz 


"SEE Lunatic 0 
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of the rents, the land to be let for a certain 


its increaſe reſults to the charity under the 
geonetal truſt ; not to the heir. Attorney 
Cemal v. Toner. ba - Page 1 
2. The general controlling power of the court 
over Charities does not extend to a charity 
regulated by governors under a charter, 


or made out by evidence. The Foundling 

Hoſpital is an inſtitution of this kind; there- 

fore on motion injunction to reſtrain the 

Governors from building round it refuſed, 

breach of truſt ot probability of it not 

being made out; 'andheld not in nature 

TH of waſte to turn meadow into buildings, 
n unleſs clearly injurious, Aterney General 
ts n ORE 


that a commodious and proper houſe ſhould 
de taken on leaſe at ſuch . yearly rent as 
| ſhould be agreed; on. or otherwiſe as the || 
truſtees ſhould think fit as a ſchool, and 


that the children and grandchildren of ſome 
of 7 to 14, then to be put out apprentices ; 


tees ſhould thiok fit, ſhould be placed at 


the general purpoſe of a permanent cha 
but good as to the. difpolitioa for the re 
lations to the extent of children and grand- 
children of ſuch of the ſtocks ſpecified, as 
were in being at the teſtator's death ; and 
while the ſchool" is kept open for them, 
other children may be educated there. 
Blandford u. Thackerell.. - 238 

4. 1a adminiſtering a charity,” tho” a particu- 
lar intention fails, the general intention 


unleſs they have alfo the management of 
the revenues, and abuſe their truſt; Which 
will not be preſumed, but muſt be apparent | 


relations ſhould be placed therefrom the age 


alſo that ſuch, ater qhildren, as the truſ- 


rjtYs. 


= Hall be executed cy pres; therefore upon a 


| 


charity, with ſpecial ditections as to part 


term ſubje& to a rent to that extent: at 
the expiration of the leaſe the ſurplus with 


2 


| . 
e 
me 

— 


1. Land ſetiled ia truſt for U A 


| 


r A 


the ſame ſchool a and he gave direftivas | 
28 to an inſcription, viſitation, Se. this 
_ truſt is void under the "merimers act as to 


— 
= 
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eraſt for che vicirs of h. 3 — — 
ſhould be preſented. at the recommends- 


tion of the truſtees, the truſſees neglecting 


to recommend, the Chancellor, che pre- 
ſentation being in the crown, preſented 3 
held, the vicar was entitled to the benefit 


of hs un. * General v. Boulthes. 
Dae 380 


5. The court will. not execute a. traſt of a 


charity in a manner different from that in- 


tended, unleſs it cannot be executed lite- 


rally, but may in ſubſtapce by another mode | 
conſiſtent with the general intent: thus 


- where the object was 10 build a church in 
te pariſh of A., and the pariſh would not 


| 6. 


permit it, it could not be executed any 
Where elſe: but where it was to diſtribute 


| bread to poor perſons attending divine ſer- 


vice and chaunting the donor's verſion of 


pſalms, tho* the chaunting could not take 
effect, the reſt was execute. 387, 
Under a commiſſion. of charitable uſes the 
direction of the founder varied: but per- 


ſons, to whom the benefit of ibe charity 


Tv 


93 


2 3. Teſtator gave real and perſonal i in DE, 4 


was appointed for life irregularly accorde 


ing to the een were ee to en- 
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1. Inſtruments — the e whole 
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| Contingent Remainder. 


o En Copybola 2. Tau 10. 
en 2 


© Copyhoty:- 


«lt cannot eſcheat to. the crown. 
Malter v. Denne. Page 170. 


2. Contingent remainders of copybold will 


be preſerved againſt a forfeiture by the 
eſtate in the lord: not where the prece- 
ding eſtates are expired. 209 
3. Tenant for life of a copyhold, remainder 
to his firſt and other ſons in tail, took a 


” conveyance in fee from the lord. The 


- premiſes defcended upon his eldeft fon, 
3 by will charged-all his real eſtates 
with debts and legacies, and deviſed it to 
dis brother for life with variops remain- 
* Hers: the eftates in the capyhold are barred. 
. v. 3 | 


2 0 


ca, 
SEF crater 23, 


- Copyright in Prints. 


2. c. 13. directing, that the date and name 

| ſhall be engraved on each print, relates to 
the penalties only, or whether that is ne- 
ceſſary to maintain the excluſive property; 
it ſo, whether it ought 1, e 29 
| "Harriſes v. Hogg, - | 323 


} 


cee, 
SEE 8 Thy „ 5 


| Coſts. 
1. No <ofts on. application to put party to 


3 


der a commiſſion. of bankruptcy, 11 
2. Bills of coſts examined aſter a long 2 
aud even after payments made. 203 
5 After verdict on iſſue directed, deeds de- 
." creed to be delivered up to the plaintiff; 


after the maſtet had. ſettled the amount of I 
et, the plain- | 2 
. tif died; on demurrer to ſo much of+the | - 


\ 


0 
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3 
| 


* 


Try 120. 


324. 


160 Whether een Bt. 8 Go | 


wy election to proceed at law or come ia un- 


»— 4 . 


Sbrzurs 


1 * bill by bis deviſee, as ptayed le, the. 
| court inclined to hold the rule not to re- 
vive for coſts only not applicable, where 
the party to receive them dies; alſo that 
the taxation would :relate to the time, 
when the amount was ſettled, ſo as to take 
it out of the rule: but the demurrer was 
. over=ruled, becauſe it did not appear on 
the bill, that the decree had been executed 
by ite up the deeds. Morgan v. 
- - Scudamore. - - FF 
4. Where the party to pay coſts dies, and - 
they are not taxed, no tevivor for them 
only, becauſe a perſonal demand. 315 
5- If the debtor in coſts at law dies, they die 
with him: if the party to receive them 
dies, his repreſentative may have a ſcire 
facias, „ 
6. Judgment tot cofts at lat can be only 
under the ſtatute, where there is judg- 
ment for the defendant; where for the 
plaintiff, coſts are added Xo, the debt or 
damages. 316 
SEE Arbitration 16. ain 3» 15. Dower 
3. Evidence 4. Fraud 7. Interpleader 5, 
Partition 3. Practice 12, 14. Truft 2, 3 


| Cofts given 02 refuſed generally. 


15, 78, 94, 199. 265, 443, 476, , 
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* Covenant 
SEE Satiifallion 1 1. 
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.Covenait to tad red to Uſes. 
| 2 1 5 * 
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Creditor: 


| SEE bee. i Pranis 8. 
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Cuſtom of a Gil. 
SEE Pradiice 13 0 
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_ Deed. 
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SEE Coftruftion of he Profumpton | 


FLY EG 
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Demurrer. 


f 


SEE Bankrupt 17. Cofts 3. Pleading 1, 25 1 
. EN 


” 4, 6, 7 11, 14, 14, 16, 18. Practice 15 


Dahn 


t * 


- © Deviſeand Deviſee._ . 
SEE Exaneration 1. Repreſentatives 4. Will. 


OBE Dilcovery. 


* Wpere the bill was upon 2 legal title, not 
e eſtabliſhed at e denied by the anſwer, 
_ _ diſcovery refuſed. - Page 1 P 1. 
| SE E er e 9. Phoding 3. 


Donatio moꝛtis cauſa. 


An abſolute gift to take effect immediately 
cannot be conſidered as donatio mortis cauſa : 
thereſore ſuck gift of a common check on 

| a banker payable to bearer and of a pro- 
miſory note held not to be donatio 1 

| _ cauſe or an appointment or diſpgſition in 

nature of it; and not capable of any greater | 
effect in equity than at law: as to the 
check the bill was diſmiſſed without preju- 

- dice to any action: ag to the note, it being 


8 7.3 


_ againſt the executor for want of conſider- 
ation, the court offered to retain the bill, 


if an account was Te. 2. ate v. Hil- 6 


_bert, N | i 

2. The deſcription of donatio  mortis cauſe in 
the Digef# Tit. de martis cauſd donationibus 
Leg. 2. which Swinburne has-followed, is 
not correct: the true definition of it is in 


Lege 27 and in Ja. Inft. Tit. 7. De de- | 


nuationibus; where it appears, it has the na- 
ture of a legacy, is liable to debts, and is 
only a giſt on inen | 119 


— 


5 | 


doubted, whether an action would lie | 


„ 


4 


I Writs of dower almoſt out of uſe: they 


| 
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| 


| 
1 


3» Donatio mortis . cannot de by mere 
parol : doubtful, whether it may be by deed 
or writing. Page 120 

4. Bill upon a banker exprefily- for mourning 
is an appointment of the money for a par- 
ticular purpoſe in writing neceſſarily ſup- 
poſing death; and therefore Provare not 
Each (2: 6k T5 


1 Dowir. 

1. If right to dower, is controverted, it muſt 
be made out at law: if not controverted, 
the Court of Chancery has à concurtent 

juriſdiction ; therefore where to a bill for 

_ dower and arrears ſince the death of the 


huſband the defendant, demurred, and by 
anſwer admitted the right and ſtated. an 


5 offer to aſſign it, and an offer of the ar- 
| 


rears ſince the claim, the demurrer was 
over-ruled. Mundy v. Mundy... 132 
2. Queſtion, whether a widow is entitled to 
arrears of dower from the death of her 
huſband or only from her claim, cannot 
be decided on a wfit of dower. 128 
3. No coſts to plaintiff in a writ of dowes. 
. : th 1. 
can only be oppoſed by a legal bar; and 


formerly. there could be no other: . 
| equitable bars are in daily practice. - 


| SEE Election 8. | Navigation ſhares I. £2 


bt, 


oh 
- Eaſt India Company. | 
SEE x Juni 8 
Eccleſiaſtical Court. hg 
SFE Nia, 3. | 
Eleton. 


1. Parties taking under a will executing : : pow-. 

er of appointment diſpute part of it : there 
© beirig no fund but that to be appointed, it 
bs not a ork Fw men 21 v. Ward. - 


CLE 


2. Teſtator We to Feed ebnen 1 
power toappoint to children a fund to go in 
default of appointment equally: the appoint- 
ment being bad, the children having legacies 
muſt elect. Whiftler V. ** 367 


3. No 


U >. the” * n , 1 n r 2 K 
— » 7²˙*—³ ̃² -A * 8 
4 | * 5 * . * * $ * * o® 


8. Teſtator diſpoſes of the eftate of another, 


r er. 
— L * 1 * 94 1 * 
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© 3. No perſan- bound to ele& without a clear 
knowledge of the funds. Page 371- 
4. Land deviſed by will not duly executed: 
the heir having a legacy upon expreſs con- 

dition not to diſappoint the will muſt eleR. 

| | A ET | 


; who has ſome intereſt under the will: he 
Mall not take that, unleſs he gives up his 
eſtate. to that amount. 372 

G. A. tenant in tail with power to leaſe, re- 

"> mainder to B. wife of C., in tail, con- 

ceiving himſelf to have obtained the fee 

under a void execution of a power, made 

' Teaſes exceeding his power, reciting, that 

the was ſciſed of the freehold and inheri- 

tance, and covenanting for quiet enjoy- 
ment againſt any aft or default of himſelf 
or thoſe claiming under him: A. deviſed 


the faid eſtates and others to B. for life ; 


- -zemainder to truſtees to preſerve contin- 
gent remainders ; remainder to her firſt 
and other ſons in tafl male; remainder to 

her daughter and her firſt and other ſons, 
ndnd to D. and his firſt and other ſons, 
ſucceſſively in the ſame manner; and gave 
£0 B. and C. other benefits by his will, 
and gave the reſidue to D., who filed a 
bill to haye the will eſtabliſhed: B. elected 


to take her eſtate tail in oppoſition to the 


will; which the Maſter reported to be 
- For her benefit: after her death C., who 
had taken under the will, claimed as te- 
Kant by the curteſy, and brought eject- 
ments againſt the leſſees, ſome of whom 


had expended.confiderable ſums on their, | 


tenements: neither the leſſees nor D. are 
entitled to ſtop the ejedments or to put 
Ci. to his election: but an injunction was 
granted on their undertaking _to-bring on 


their cauſes the following term. Lady 
844 


Cavan v. Pulteney. | 
7. The equity to compel election diftin- 
guiſhed from au expreſs condition, 560 


8. A widow cannot be put to electiop to | 


take under the will, of her huſband or her 
dower except by expreſs declaration or ne- 

5 cellary inference from the inconſiſtency of 
her claim with the diſpoſitions of the will. 
French v. Davies. 4 
9. Party claiming under an inſtrument muſt 
Claim under the whole. 696 
Vor, II. f 


872 


—— 


, 


| : 


women, intereſts immediate, remote, con- 
tingent, of value or not of value, real or 


perſonal. Page 697 
SEE Bankrupt I. Baron and Fame 11, 14. 


.. Equitable anlets. 
„„ 


Eauttable Etkate. 
SEE Purchaſe . 


Equity of Redemption. 
See Lacheſs * | 


 Eſcheat. 


1. Truſtee not "EIN the legal eſtate 0550 


hold againſt the crown claiming by eſcheat. 
Haller V. Denne. 


| SEE cu. Will 1. 


Eſtate in common. 
* Partition 1. 


Evidence. 


againſt the reſt. Jones v. Turberville. 11 
2. Evidence of bond creditors of teſtator not 
admiffible to obtain a decree for payment 


legatees. Jones v. Turberpille, - 11 
3: Attorney examined as a witneſs mult diſ- 

cloſe acts done in his preſence by bis client, 

as execution of a deed &. „not private con- 


reaſons for making it, &c. On motion to 
ſuppreſs the depoſitions referred to ſee 
what part came to his knowledge as con- 
fidential attorney, in order to have that 
ſuppreſſed. Sandford v. Remington. 189 
4. Bill ſor ſpecific performance of a pajol 
agreement to renew, plaintiff having built 

a houſe: the only witneſs for the plaintiff 


in the bill: two defendanrs by anſwer 
ſtated an agreement different from both: 


| 10. Election applies to itereſls of et 


179 


1. Anſwer of one defendant not evidence 


of a legacy; as they muſt be preferred to 


"fidential converſation FA him, as the 


proved an agreement different from that 


"oF WT N Weis 
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is frifneſs the bill ought do be diſmiled : 
. _ but ſpecific. performance was 1 


According to the anſwers, with . coſts 
againſt the FEE Mortimer v. Orchard. 


vi 


8. Plaintiff cannot have a decree on the teſ- 


timony of one witneſs contradicted by the 
. anſwer of one-defendant, 244 
| 6. A declaration of uſes by the founder ofa 
charity preſumed from an entry in - an 


antient book pur porting to be ſuch decla- 
tation, but without ſignature or date: the 


book being kept by the truſtees for enter - 


ing their proceedings, and containing an 
order by tbe truſtees dated fix years after 
creation of the truſt, that the declaration 
of the founder be then entered as a direc- 


tion to the truſtees. Attorney General v. 


: Boultbee. _ 380 
7. Evidence to prove the intention of the 


parties to a ſettlement refuſed. Brydges v.. 


The Dutcheſs of Chandes. | 4¹7 


SEE Baron and Feme 4. n ly 2. Truſt. 


Ws ws vs 422 


Execution. 
SEE Bankrupt 6. 


Exetution of Pover. 
SEE Power, Will za. a 


Erzi. 


4. A co-executor, who proved, but never 
ated,” cannot be charged by receiving a 
bill by the poſt on account of the eſtate 
and ſending it immediately to the acting 
executor. * v. Scott. 678 


SEE Lacheſ1 - 7 Pratiice 8. Reprofontative. 
_— I, 2. Try 4,.5, 11. 


Exoneration. 


| _ Teſtator deviſed to his ſon, whom he made 
executor, all the real eſtate not ſpecifically | 


diſpoſed of, ſubject to debts generally, and 
' "legacies to daughters, an alſo all his per- 
ſonal: the ſon deviſed part of the real 
eſtate to his: ſiſter, one of the legatees, for 


life z remainder to her children in fee: 


ſtchree months aſter, teciting, that he was lia- 
Ble to ber legacy hy having taken upon 


1 


: 


_ Page 243 


| 


—— DAY 


| 


| 
1 


+ 


* 


bim execution of the will, _ 8 
gàgteement to charge that legacy upon a 
particular part of his eſtate, he mortgaged 
the ſame eſtate, which he had deviſed, for 

. that Jegacy; and covenanted in the deed 
to pay it: three months after by codicil 
expreſſing apprehenſions, that his petſonal 
would be deficient, he created a truſt of 
ſome real eſtate for all his debts of what 
nature and kind ſoever they ſhould conſiſt 

at bis death, alſo legacies and funeral ex- 
pences: held, the legacy did not become 
a perſonal debt of the ſong and therefore 
the mortgaged eſtate remained charged, 
and was not to be exonerated by the aflecs, 
Hamilton v. Morley. Page 62 
2. The equity to have real eſtate exonerated 
by perſonal ſubſiſts only between the heit 
or deviſee and the reſiduary legatee; not 

_ againſt ſpecific or e n much 


leſs ereditors. e CE vin IG 
Feme Covert. 
SEE Baron and Feme. * to. 2 


22 19. Wd. 1. 


Fine appoxcionen. — ; 
SEE Willgs. INT. FINN 
 Filhery. 
SEE Practice 24. - 
Fiſhing Bill. 
SEE Pleading 1. 


| Fozeign State. 
SEE os I | 
Foundling Hoſpſtal. 6 

SEE Charity 2. 


| Fraud. 


I. Bill ſhewing, that a judgment at law was 
obtained againſt conſcience by conceal- 
ment, would open it. So an award would. 
be opened in equity, if impeached upon 

 <Equitable matey n concealment, notwith- 

9 * 


ena. clave, bat t ſhould be final. 
Page 135 


po One partner hes: the others continued | 


in partnerſhip, and failed: in the inter- 


val large ſums were paid to him, who re- 


- + tired, in reſpect of a balance due to him on 


account: under the bill of the aſſignees of | 
ithe laſt partnerſhip upon circumſtances of | 


fraud an account was deereed againſt the 
partner, who retired, with reſpect to the 
period of the laſt partnerſhip, and refuſed 


as to the previous time. . v. Mdulthy 


444 
4 New trial refuſed after two verdicts againſt 


; __ and a will for fraud. Bates v. Graves. 


287 


3 E being abſolutely ſet aſide for 
fraud, there ought not to be a re- convey- 


ance by the party, who took under them. 
Bates v. Graves. | 287 


35+ Where there is a outveyanek; and poſſeſ- 


ſion is retai ned, towards all third perſons 
the ownerſhip is not diveſted: but where 
deeds are ſet aſide between the parties 


. themſelves and the heir of the party con- | 


veying, it muſt be upon actual fraud; and 
the retaining is only evidence; which 
with reaſonable. proof of weak capucity will 
be ſufficient, 


4 Where deeds are ſet afide-for fraud, but the 
_ eſtate has been conveyed to a third perſon, 


as en inſtrument, not privy to the fraud, 


or where they ate ſet aſide on paying fo 


much money, a: 1 8 ought to be 
. decreed. 


295 
7. A. having an eſtate i in fee of 6000 J. a years 


and being tenant for life without impeach- 


ment of waſte of another eſtate of 5000 I. 
a year with the | reverhion in fee after an 


ellate in tail male in B., his only ſon by a 
former marriage, became indebted by mort- 


gage, annuities and otherwiſe, to the 


amount of near 100,000 J. 4. and B. join- 
ed in conveyiag both eſtates to truſtees up- 
on truſt by ſale or mortgage, ſale of tim 


ber, or by: rents and profits, to pay debts, | 


and to apply ſo much of the-rents and pro- 


fits of what ſhould remain unſold, as ſhould | 


ſeem meet to them, as à fink ing fund, and 

to pay the reſidue to A. and to ſertle the re- 

maioing truſt eſtates, ſubject to an annuity 
of a000 d. to B. for the joint lives of him 
. 2 


/ 


. 


292 7 


| 


—Zẽ— 


f 
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| 


thereof to FB. in tail male; 


and A. , upon A. for liſe without impeach- 
ment of waſte, with power to leaſe for 2x 
years only; remainder to truſtees to 


preſerve & c. j remainder, ſubject to a join- 
ture to the wife of A. and portions for 
children by her, to the Joint appointment 


of A. and B.; in default thereof to the 
appointment of B. ſurviving,z in default 


temainder to 


the other ſons of A. in tail male; remain - 


der to B. in tail; remainder tò the daugh- 
tets of A. in tail with croſs remainders; 


remainder to B. in fee; with powers of | 


leafing and full powers of management in 
the truſtees, and a proviſion for the ap- 


pointment of new truſtees, as vacancies 
ſhould happen. The truſtees raiſed 50,000/. - 
by mortgage of the ſettled eſtate, which 


they applied to the debts; and they paid 
2500 J. a year to A. and 1000 J. a year 


to B. from the date of the ſettlement. 
Upon the bill of A. to ſet aſide the deed, 


except the truſt for the debts, upon a 


general charge of fraud, miſapprebenſion 
and miſrepreſentation, or to control the 


management of the truſt, and for an ac- 
count againſt the truftees, the court held 


iſt, that the deed could not be ſet aſide 


partially for fraud.; nor under this bill 
totally.; for then the prior eſtates in the 


ſettled eſtate muſt be reveſted clear of in- 
cumbrances, J. being under covenant to 


exonerate.z and the gaortgagees, who muſt 
either conſent to change their ſecurities, 


or be paid, were not parties: azdly, that 


general charges of fraud required no an- 
ſwer, and could not ſupport a decree, that 


upon the evidence there was no fraud or miſ- 


take,; and that B's. joining to ſubject the 
ſettled eſtate was ſufficient conſideration: 


zaͤly, that the court wouldnorinterfere with 


the truſtees, thete being no miſbebaviour 3 
and that the payment of the annuity to B. 
was good. The bill therefore was diſmiſ- 


ſed with coſts; and the truſtees having 


been always ready to account, the court 


refuſed to retain it for that purpoſe; but 


without prejudice to a bill for that only. 


Myddieton v. Lord Kenyon. 3091 


SEE Arbitration 13. Baron and Feme 5. "2K 


pleader 5. Lacheſs 5. Pleading 16. Prafiice 
5. Principal and Agent 1. 
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45S Gaming. ; : skb Pian 14 52 
1 SEE Bankrupt 16. Pleading 13. - [ ; Interett.. 
; £93 * Siet. 0 1. „ Where the queſtion of intereſt is not re- 


1. Where a banker's check is given, and is | ? 


paid away for valuable conſideration or to 
 @ creditor, the executor is liable; and if 
the perſon, to hom it is given, receives 
it, before the banker has notice of the 
death of the , it cannot be recalled. 
Page 118 


SEE Donatio 6 Ao t. 
H. 


Pelt. 


1. There is no way to exclude an , OO but by | 
giving to ſomebody elſe; for he will take 
What is not diſpoſed 1 even againſt the in- 
tention. 225 


„ 


1 - 4 
| . 


SEE Charity 1. ban, 4 e Je 15 


- Will. 15 fas 23˙ 
bulbam. 


Ly 


2. Laſutance without a policy is illegal. 18 
2. Variation from policy of inſurance, tho? 


. 


perſectiy immaterial, diſcharges the in. 
ſurer. 


541 


N 


ſerved by the decree, it cannot be given 
on petition: the object of a petition being 
+ only to carry on what is directed by the 
decree, Creuze v, Hunter, Page 157 
2. Intereſt not given from the confirmation 
of the report upon demands liquidated by 
it, but not bearing intereſt in their nature, 
as legacies and atrears of annuities ; tho' 
both legacies and annuities were charged 
upon land, and the annuities were not 
paid out of the rents and profits, becauſe 
poſſe ſſion was taken by mortgagees, and 
tho* one of the annuities was the proviſion 
of a widow. Creuze v. Hunter. 157 
3. In the caſe of a mortgage the whole ſum, 
GEE by the report carries intereſt. 
159 
4. Under a ;udgerat at law no intereſt ſub- 
ſequent to the judgment can be recovered: 
but a freſh action may be brought for it. 


162 


- 


| 5. Upon farther direQions the court may add 


to the decree, and may therefore give in- 
tereſt, though the queſtion of intereſt was 
not reſerved. . 164 


b 


I. IS. Intereſt is computed by the Maſter's re- 
port upon ſuch debts only, as carry inte- 
Alulop appointment. | reſt, according to the tate they carry; and 
E 3 OY | upon farther directions ſubſequent inter- 
SEE Power 3. $ | eft is directed only on thoſe, upon which 
1 tate. the report has already computed intereſt: 
e Independent State but no intereſt is computed on ſimple con- 
SEE Juri ſdictien 1. tract debts by the 9 or by order after- 
| wards. . | 168 
| Infant. | 7. A power to charge a ſum in groſs implies 
a power to give any rate of legal intereſt ; 
BER Lach W — . and the rule of the court to 1 4 per cent. 
applies only, where no rate is ſpeciſied by 
| - Injunition. the party having power to bu it. Lewis v. 
_ BEE Interplobder 2. FPirele. 507 
| | 8 The reaſon of the rule in SY 5 to give 
Inſurance. intereſt at 4 per cent only is, that money 


is generally to be bad at that Tate: but the 
rule is not invariable. + 511 
9. Upon a bill by executors to have the afſets 


adminiſtered, no intereſt is to be allowed 


2, In ſupport of motion for injunction on ĩn- 


> : = 


TABLE OF: 


_ V. Vannck, Page 716 

0, No intereſt is, allowed upon a judgment 

in an account before. the Mafter or in an 

action upon it. „ 

;SEE Arbitration 3. ue. 12, 13. Prac- 
ice 1. Tra 1, 2. | ien 


"Ws 


1. A banker, with whom property was depo- 
ſited for fafe cuſtody, refuſed to deliver it 
to the owner, in, priſon under actions 
brought againſt him as, partner, in an in- 
ſolvent mercantile houſe: the banker was 


then ſeryed with attachments by the Plain | if 


tif in thoſe actions, and, held to bail in 
trover by the owner: held, that he Was 


entitled to relief upon bill of interpleader, | 


but need not have come into equity; as at 


: law he would have been diſcharged on | 
common bail upon bringing the depoſit 


into Court, and proceedings in the action 
Would have been, ſtayed, till the attach- 
ments were diſpoſed of by the owner of 
the property in the name of the baoker. | 


by v. Boy/ton. 101 


terpleading bill affidavits of the facts may 
be read; for it is exactly on the footing of 
_ waſte. Lang/ton y. Bayftan. 402 
3. Colluſion not to be . againſt the 
affidavit of the plaintiff in interpleading 
bill: nor can cunter-affidavit prevail 


. againſt it. Tang on v. Bellen. 102 
4. A claim is a ground of interpleader. 107 


5: Tenant cannot file a bill of interpleader® 
.__ againſt his landlord on notice of ejetment | 
by a ftranger under a title adverſe to that 
of the landlord. On ſuſpicion- of colluſion 
An inquiry into the circumſtances was di- 
. Feed; and the report. conkrming the 
fraud, the bill was diſmifſed with coſts to | 
the landlord, as between attorney and 
client, to be paid by the plaintiff and his : 
ſolicitor; the latter to ſhew cauſe, why he 
mould not be firuck off hy roll. Dungey 
v. Angove. 8 Pe! 304 
O. Bill of e is, whore two perſons | 
claim of A third the * debt or the ſame 
duty. 310 


, 


upon a judgment on aſſets ene [ 


C ONT ENT 8. ö 


7. An inten,t⅛ bill never ſuggeſts a caſe. 
Page 311 
s. To ſupport a bill of interpleader by a te- 
nant two perſons muſt claim the ſame rent 
in privity of tenure and contract; as in 
the caſe of mortgagor and mortgagee, 
truſtee and cgſtuy gue truſt, & c. 312 
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* 45 
Judgment. 
SEE Fraud 1. Intereſt a, , 10. 
++. .. -Jurifdſition.. 


| 1. Political treaties between a 8 tate 
| and ſubjects of the crown of Great Britain 
acting as an independent ſtate under pow- 
ers granted by charter and act of parlia- 


| 


ak. 
* — . —2— — 25 


ver. II. 


ment are not a ſubject of municipal juriſ- 
_diftion.; therefore a bill founded on. ſuck 

_ treaties by the Nabob of Arcat againſt the 

| Eaſt India Company was diſmiſſed, Nabob 
* of =, Carnatic \ v. Eoft India 8 | 
| 56 
: Account would "I decreed upon a bill on 
_.. a mere right of entry, if the defendant ad- 
mitted the title and receipt of the rents 
and profits. 128 
3. The Fecleſiaſtical Court as without ju- 
 riſdiction in granting probate of an inſtrr- 
mept, Which does d 3 50 perſonal 
eſtate. _ 61430 
4. The loſs of an e, wich the uſual 
aſfidavit gives a right to relief; as upon a 
bond to a deeree for . : fo of a 
deed. „„ 46 
5. Plaintiff prayed a diſcovery, injunction, 
and delivery of a bill of exchange: upon 
the anſwers and evidence the right being 

. clear, the Court refuſed an opportunity of 
trying it at law, and decreed an imme- 
diate delivery. Newman v. Milner, 48 3 
6. Bill for a legal demand retained with li- 
berty to bring an action; the aſſiſtance of 
the court being required on equitable cir- 
cumſtances. Stevens v. Praed. 519 

7. Upon equity reſerved the Court refuſed to 
igereaſe damages on ſuggeſtion, that in- 
tereſt was omitted at law through miſtake 
pL ITO A 1 


15 


TABLE! 0 e ornrs 55 


on the hppaticids that it would be given in | 
 *equity, Stevens v. Prad. Fage 519 
8. Notwithſtanding the ſtatute and decree 
37 Hen. 8. c. 12. the Court of Chancery 
bas juriſdiction upon the ſubjeCt of tithes in 
London. An account was decreed se- 
cording to the improved rent. Another 
defendant ſetting forth his leaſe at a low 
rent and a fine, and alledging by anſwer, 
that be had never heard of any greater rent 


being paid, there being no evidence againſt 70 
it, was held liable only according to that 


rent. Canons of St. 2 v. Cricket. 56 3 


SEE Arbitration 11 12+ "Dower t. Partition | * 
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Laches. 


I. | Tafancy of defendant no excuſe for plin- | 
| I2 | 


tiff's delay. 


2. At law length of, time raiſes 8 


* againſt claims "the moſt ſolemnly eſta- 
- bliſhed. 13 


3. Creditors are not "relieved in equity after 

grofs lacheſs: therefore where a creditor 7 
| years after coming of age filed a bill to ob- 
tain the benefit of a decree to account, and 


after anſwer took no ſtep for 33 years, and | 


then filed another bill againſt refiduary le- 
- gatees of a party, whoſe aſſets were diftri- 
duted with notice to the plaintiff, and 
_ againſt other repreſentatives, the bill was 
diſmiſſed upon thelacheſs only, though the 
_ queſtion of ſatisfaction was © doubtful. 
 #Herey v. Dinwoody. e 7 
4+ Teſtator gave the reſidue of his perſonal to 
his executors for their on uſe and bene- 
fit: afterwards by à codicil he directed 
them to diſpoſe of it in chatities; and part 
was accordingly applied in founding a 
_ ſchool, 35 years after the teſtator's death, 
all the next of kin and the acting truſtee 
being dead, a bill was filed by the repre- 
ſentative of one of the next of kin on the 
ground, that part of the perſonal was ſe- 
cured by mortgage, therefore as to that 
the charitable bequeſt was void, and that 
the right of the next of kin was but lately 
125 diſcovered: the bill therefore prayed an g 


* 


landlord. . | 


account of the ROVER and that the chi 
ritable bequeſt of what 'was out on mort- 
by the codicil the executors were truſtees 


themſelves; that at all events the next of 
Kin could not recal what had been laid out; 


that the length of time alone was not ſuf- 


ficient to raiſe a preſumption, that they 


creed, but with fpeciatinquiry into all the 


kin releafed, aſſigned, or in any manner 
gave up their right, Upon the report, the 
ſpecial circumſtances affording no pre- 
ſumption of a releafe,” an flue being de- 


| © Elined, the accounts being clear, the truſ- 


tees not being called on to refund what 


barred by the will, or her right of election 

| having become imptacticable, ſo much of 
_ the perfonal reſidue bequeathed to the cha- 
_ rity, as was ſecured on mortgage, was not- 
withſtanding the length of time decreed to 
the next of kin wich intereſt from the 
filing of the bill. Pictiving v. Lord Stam- 
Fru. | COS 09'S ONES 581 

5. Length of time may bar in equity: 20 
years poſſeſſion bars an equity of redemp- 


6. After 35 years a Jegaty would be barted 
on preſumption of ſatisfaRion. ib. 


583 


gage ſhould be declared void, and that it 
fhould refult to the next of kin: held that 


of the Whole, and could not claim for 


knew their right and releaſed it or c- 
quieſced ; therefore an account was de- 


tion: but no time can cover a fraud. 280 


7. Executor pays debts with money. received 
under a decree, which is reverſed: he muſt - 


Ut; refund: otherwiſe, if the appeal i is delayed. 


* 4 


circumſtances, and whether the next of 


had been applied, and the 'widow being 


8. Every fair preſumption is to "be Wale f 


againſt a ſtale GENIE, 


Landlozd and Tenunt. 

1. Tenant cannot. ſet up a T7 WET 
895 

SEE 22 35 8. be 


Fi - CF 35 7 a C 


| 1. 
SEE Lee 1. A- A ur 7 | 


- | \ 


| e : Leaſe. | 
x. Where there is à demiſe, leſſor. cannot 
bring an action for uſe and occupation, as 


a ſtranger may : but it muſt be upon the 
| devs for the rent, 4 Page 307 


Legacy and Legatee. 
1 Payment of a legacy preſumed afeer above 


on. 


40 years. without nN * v. Tur ber- 
| | 11 


ville. 


SEE 7 9 2. Intereſt 2. Lacheſ; 6. Tri 
5 4. 5. Will 24, 25, 31, 43, 46. 


Length ot time. 
SEE Lache: Pleading Js 
F 
1. On bill of interpleadet by the owner of 


_ an. eſtate againſt the grantee of a rent- | 


© charge out of it, affigned to ſecure an an- 
nuity, and the annuitant, the annuity be- 
ing void, the arrears of the rent-charge in 
court were paid to the original grantee ; 
and the anauitant was held not intitled to 
have the conſideration repaid out of that 


fuad, there being only a general debt at 


law; ang no lien. Duke of Bolton v. Wil- 
hams. *- * 139 
2. Upon an at of 8 by lying 2 
months in priſon joint and ſeparate com- 
miſſions; the former being _ eſtabliſhed 
the latter ſuperſeded, the attorney employ- 


ed by the bankrupt and in ſuſtaining the | 
latter againſt the former has no lien upon, 


papers delivered to him by the bankrupt 
after the arteſt: upon petition of the joint 
creditors he was -ordered to deliver them 
up. Ex parte Lee. 285 


3 On a bankruptcy by lying 2 months in 
priſon no poſſible lien can be acquired al- 
286 


ter the firſt arreſt. 


London, Cuſtom. 
SEE Afits LY 


by London, Tithes. 
SEE Jurifdidtion 8. 


| SEE Plading 14. 
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Lot Deeds. © 
SEE . 1. | 


Lottery Anſurante. 


I The ſtatute of lunatics does not introduce 
any new right in the crown; the words 


| + waſte and deflrufiion in it are to be con- 


4 


ſttued in the ordidary, not the technical, 
ſenſe. Paęe 7 
2. Where timber makes part of the general 
rental of an eſtate, in caſe of lunacy it 

. would be a breach of duty not to manage 
it in the uſual manner. 


3. Under the ſtatute the. crown commits the 
care of Junatics to ſome great officer, not 
of neceſſity the chancellor. The warrant 
confers no juriſdiction, but only a power 
of adminiſtration, The IO” is to the 

. king in council. 1h. 
. In managing the eſtate of a fanatic the ge- 
neral principle is to attend ſolely to the in- 
terelt of the owner without any regard to 

_ the ſucceſſion. | 72 
In managing the eſtate of 4 lunatie this 
court may apply perſonal i in payment of 
debts to any extent, and is to take every 
advantage, that tends fairly towards or- 
_ dinary improvement, conſidering only the 
immediate intereft.of the proprietor : but 
conſiſtently with that alteration of pro- 
perty is as far as poſſible to be avoided ; 
and great care muſt be taken, that nothing 
extraordinary is attempted z as purcha- 
ſing eſtates, diſpoſing of intereſts, enga- 
ging in adventures, &c. 73 
6. A truſtee found a lunatic by the Maſter's 
report cannot be ordered to convey under 
the ſtat. 4 Geo. a. c. 10. unleſs a com- 
miſſion of n has * Ex parte Gil- 


lam. 587 


| 7. A perſon hs a lunatic by a competent 


juriſdition abroad may be conlidered a lu- 


SEE Repreſentatives 1, 5« 
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' Perger.” 
1. Atlas afidin equity, where there i is a con- 


- fuſion of rights, there is an immediate | 
merger : that is prevented jn equity by the 


intention either enpreſs or implied; as in 
the caſe of an infant entitled to an eſtate 
and alfo to a charge upon it; the rights | 
_ Femaſti dickinet, becauſe more beneficial. 


r WY be -irald 7 
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TA Sul, Cuſtom of. 
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SEE Pate, METS 


Money loſt at b. 
SEE en 16. Phading 1 * 


potter ſecurities. 


Et r, - Perfonal urider marriage articles to 1 in- 
veſted in lagd or government, or other, 


ſecutities; the court finding it in its ori- 


+ ginal ſtate conſiders it as perſonal; but 
part having been laid out in land, which 


Was ſettled, and afterwards fold; * the 


produce inveſted in ſtock, till a proper pur- 
cbaſe of land could be found to be ſettled 
to the ſame uſes, that was conſidered as 
land. Briſtaw v. Mord. e 


END Will. 1. 5 85 e 
- Woztgage. . 


6.4 


"Is "RO may be FO . 
it during that period the mortgagee has 


tredted it as redeemable, as by keeping. 
accounts upon it. 84 
2. Mortgage and pledge di inguilhed, 378 


Kune, 3: I . 
---. -Boztemain. . 


+ gs ſtatute of mortmain meant to prevent 
14 perſon from adding to land, already in 
© mortmain. | | 241 


7; 8 Difference between the. ſtatute of mort- 


main and 12 Will 3. . 4. concerniog 
roman cathglics: the former has the words 


4 
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Money to be inveſted. in Land. 0 | 
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e charge or incutbranee : Which are 
- Page 283 


4 


not in the latter. 
SEE Charity 3. 
- f N. 1 
. Nabob of Arcat. . 
SEE. er, 1. 


Navigation Ster = 


1. The ſhares in the navigation of the river 
Avon under the ſtatute 1oth une are real 
{  eftate and 3 to dower. I v. 
Ita. s brig. | 652 
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Parol Evidence, 
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| 1. This eſtate of a tenant in comman cannet 
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| | " be fo gde on marriage of one as to pre- 
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TABLE oF conTewnTs: 
| for iofuriogteitely tickets prayedadiſcove- | 


ry and account, offering to allow payments 
made by the defendant : 
| .could not have that advantage at law, a de- 


murter was. over- ruled. Brandon v. Fobn- 


en, Page 517 
15. Bill by anpuitant under a will for an ge- 


Tount of arrears againſt two adminiſtrators | 


with the will annexed: one pleaded the 
_ Natute of limitations to ſo much, as ſought 
ſatisfaQtion for the arrears, or ſo much, as 
was ſtated to have accrued due previous to 


6 years before the bill: he alſo by anſwer | 


ſet up an agreement to relinquiſh the an- 
nuity: plea over-ruled without prejudice 


to inſiſting on the ſame matter by anſwer. 


Higgins v. Crawford. x; +4 YT 
16. Bll againſt bankrupt and aſſignees charg- 
ing a fraudulent bankruptcy to defeat the 
plaintiff's execution, and ſtating, that un- 
der an agreement with the aſſignees ſor an 


arbitration the plaintiff depoſited the goods 
for ſale, the produce to be in truſt aceord- 


ing to the award, that he had loſt his copy, 
and the aſſignees had obtained the original 
from the perſon, with whom it was depo- 
ſited for ibe benefit of all parties, and re- 
fuſed inſpeQion, prayed a diſcovery and in- 


junction: à demurrer by the bankrupt 


diſallowed. Min v. Martin. 641 


1% Deſendant pleaded 40 years poſſeſſion 
without account or admithon of any debt 
to a bill ſetting up an old mortgage and 


Nating an account ſettled, and that owing 
to iaſancy, coverture and other diſabilities, 
plaintiffs could not proceed; the plea was 
allowed. Blewitt v. Thomas: - 669 
18. Bill prayed, that the defendant might 
ſtate the particulars of his pedigree as heir 
and of the births, bapti ſms, marriages, deaths 
or burials ; demurrer allowed. toy v. 
 Kekewick, _ 679 


SEE Cepyrights in 8 1. Offs 3. Fraud 7. 
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-- Political Treatp. 
« SEE Joi 1. 


SEE Will 47- _ 
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Abel v. Heatheate. Page 98 
2. By articles the wife's fortune and an equal 
ſum advanced by the huſband were agreedto 
be ſettled for the huſband for -their joint 


lives; and if he ſhould die firſt, leaving 


| ceaſe, as to the capital, in ſuch manner 
as he ſhould appoint, in default of appoint- 


iſſue at 21 with maintenance gnd ſurvivor- 
articles an eſtate purchaſed with the fund 


lives of him and. bis wife, remainder to 

truſtees to preſerve &c, remainder, in caſe 
ol his death firſt without iſſue, to certain 

uſes, remainder, 1n caſe of his death Arſt, 


want of appointment, equally in tail with 
croſs remainders, remainder tothe heirs of 


the huſband. Children onlyare the objects; 
and an appointment to a child for life, re- 


applicable: but the appointment is void 


pointed goes as in default of appointment. 
Briflew v. Mardi. 8 


daughter for life, and if ſhe ſurvived him, 
to her for life; and having advanced her 
in marriage, recited that as: a reaſon for 
giving her a ſmall ſhare; this. is not il- 
luſory. Briflow v. Warde. 


4. 4000 J. ſettled on marriage in truſt after 


£6 the deceaſe of the huſband and wife to pay 


F 


among all and every the child and children 


times and in ſuch proportions, as he or ſhe 


1. Partition of an eſtate in common is a MR : 
execution of a power to ſell or exchange. 


_ iſſue by her, for her for life, after her de- 


ment to be divided equally among the 


| ſhip: after marriage in purſuance of the 


leaviag any, child or children, co the wiſe 
for life, remainder to all the children in ſuch ; 
ſhares, as the huſband ſhould appoint ; for 


mainder to his children as he ſhall appoint, 
is an excels of power; and the doQtrine of 


cy pres by giving the child aneſtate rail is not. 


3+ Teſtator under a power to appoint among 
children appointed to the huſband of a 


4." 9 


other than an eldeſt or only ſon, at ſuch 


f or the ſurvivor ſhould appoint by deed or will; 
. I, ws lor 


was ſettled upon the huſband for the joint _ 


| for the exceſs only; and what is ill ap- ck 


child and children, other than, | 
to be divided; if but one, to that one; 


as the life-intereſts ſhould drop; the ſharesof 


much as ſhould: not be appointed to go to 
che ſurvivors at the ſame time. There 
were 4 younger children: the marriage 
ſettlement of one recited, that ſhe was en- 


titled to 1000 J. part of this fund; one 


fourth of it was appointed to another on bis 
marriage, aud to a third 1000 J. as her 


ſhare of that that portion: the fourth died | 


above 21 before his father, who ſurvived 
his wife, and died without any farther ap- 
pointment: held, that 3000 J. was well 
appointed, and that the remainder veſted 
in all equally according to the direction 
for want of appointment. Wilſon v. Pig- 

* Fett. a Page 351 
S. Under a power to appoint among all child- 

ten if part is well appointed to ſome, lea- 

[ ing a ſhare not illuſory, which is after- 
Wards appointed ſo as entirely to exclude 


2* 


| 


"<p, ' the laſt * only is void. 


e 355 


6 Perſonal ſettled on marriage for the huſ- 
band for life, then for the wife for life, then | 


0 and among all and every the children 
and grandchildren or iſſue in ſuch ſhares, 
under ſuch reſtrictions, at ſuch times, and 
In ſuch manner, as they or the ſurvivor 
. Thould appoint by deed or deeds or will: 
4 for want of appointment, to all and eve- 


iſſue living at the deceaſe of the ſurvivor, 
equally, payable at 21 or marriage ; if but 
one, to that one; provided that ia caſe 
of no appointment the iflue of any child- 


than their parents would have had: iſſue 
only are within the power ; but in any de- 
gree : but an appointment to any iſſue not 
fiving muſt be reſtrained to 2t years after 
Nves in being at the creation of the power; 
otherwiſe it is void, even as to ſuch as 
come n % within thoſe limits: but on 
- marriage of a daughter, intereſts may be 


— 


huſband. What is ill appointed goes as in 
default of appointment: but children of a 


e among ſuch \ rr 
| outledge'v.” Dorri 


' payable at/21 or marriage, or as ſoon. after 


any dying before payable in the 40001. or ſo 


- ry the cbildren ane grandchildren* or 


ren dead ſhould not have a greater ſhare 


given 10 ber children generally and to the | 
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ming parent cannot take he the provi- 
Pu- 357 

be doarine of cy pres does not apply to 
perſonal; therefore where under a power 

to appoint perſonal to children or iſſue an 
appointment is made to a ſon for life, then 
among all his children ; if none, to him, 
his executors,  &c. the limitation to his 

children being void, becauſe not reſtrain- | 

ed within the legal bounds, cannot be 
made good cy pres. Routledge v. Dorril. ib. 

8. Preceding limitations under an appoint- 
ment being void, ſubſequent limitations, 
tho*. within the power, cannot be accelera- 

| ted, and are void alſo; tho' the objects of 
the prior limitations never come in . 
Reutledge v. Dorril. 8 ib. 
9. Where real eſtate is under a power of ap- 


| 


the children cannot take as purchaſers, the 
intention ſhall be executed cy pres by con- 
ſtruing it an eſtate tail. | 364 
10 Under marriage articles 1 5,00c J. was 
veſted. in truſtees on truſt, together with 
ooo d. covenanted by the huſband to be 
paid, to be laid out in land to be ſettled upon 
the huſband for life ; remainder to the wife 
for life 3+. remainder to the children, ſub- 
je& to ſuch powers, limitations and pro- 
viſoes, as the huſband and wife or the ſur- 
vivor ſhould appoint; in default of ap- 
pointment, to the children in tail; in de- 
fault of iſſue, to the huſband in fee. The 
huſband and wife joined in a direction to 
| the truſtees, reciting their reſolution to in- 
veſt the truſt fund in an eſtate lately pur- 
chaſed by the huſband for 16, 300 J. and 
directing them to deliver the ſaid ftock, 
ec. to bim at the price they were at on 
the day of the purchaſe; which was done. 
The wife died. There were two daugh--. 
ters. The father by will reciting the pur- 
chaſe, and that he had not conveyed it to 
the uſes of the ſettlement, and that it was 
not his intention, that the ſaid purchaſe 
ſhould be an inveſtment of the truſt fund, 
but that the ſaid fund with its increaſe 
ſhould be taken out of his perſonal eſtate, 
gave 10,000 J. part of the truſt fund, in 
truſt to be laid out ĩn land to be conveyed to 
done daughter for her life, for ſeparate uſe; 
\ remainder to her children in tail; remain- 
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pointment limited in ſtrict ſettlement, if 4 
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Aer to the * dar ter in fee, for whom 


revoked that by codicil reciting a portion 
given on ber marriage. Held, xft, that 
grand-children are not objects of the pow- 

er, but the exceſs only would” be void: 
2dly, the fund with its increaſe was in- 


veſted in the {purchaſe : 3dly, there was | 


no appointment of the eftate'or money due 
on the covenant: Athly, the remainders 
in default of appointment are veſted, ſub- 

ject to be deveſted by appointment, and 
will take effect as to what is ill appointed 
or unappointed: 5thly, the ſhare of the 
daughter, to whom the portion was ad- 
vanced on marriage, was We ſatisfied, 


"Smith v. Lord Camelford. +. © | Page 698 | © 


14. Father having power to àppoint among 


children and purchaſing the ſhare of one 


cannot by appointment entitle himſelf to | 


more than the ſhare of that coy in de- 
\ fault of appointmene. Le >... 


- : T 
SR Wal 3. MR, „ 
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x. Intereſt detreed under 2 genetel referva- 
tion of facther directions. Sammes v. Rick- | 
mon. 36 


» 3 


2. \ Mobs deviſed to be laid out in land for a | 


fame covert in tail with reverſion to ber in 


| fee: ſhe choſets have it paid to her huſ- 


band: not paid without afdavit by the 


huſband-and wife, that there is no ſettle- 


ment. Bjnford v. Batuden. 5 


8. General order, that the Mafter ſhall an- 


nually at the ſecond ſeal after Trinity Term | 
| certify to the court the ſtate of the ſeveral 
$6-eivers* Ng in 850 e of- 
ers. 39 
4. Biddings Pee Aer a of the 
report on circumſtances; as where the 
"Owner of the eſtate, who joĩned in the mo- 
tion, was in priſon at the time of the con- 
| 4irmation, and « fourth of the original price | 


"was offered in advance: but a dapake of | | 


te whole advance was required, Increaſe 
bol price alone will not do: but when large | 


ie is @ frong aner; cee en 2 of 


| 9 31 
| 3 * * 5 


of 
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| 
he alſo apointed the reſidue of the fund, but | 
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5. Fraud is an 3 general rele 
not to open bidding: n 
the report. Page 55 


6. Courts of low will depart from general 5 


rules of practice on general prigeiples; as 
where a priſoner is excuſed for not coming 
in ue Fe ty ſet aſide a , 
* N | 15. 
7. Not uſual io refule Me nt ants. | 
but defendant muſt be tied down to a very 
ſhort time; and where it ſeemed incapable 
of amendment; he hid leave to withdraw 
and plead de novo in „ ee OG 
v. Hing n. 85 
8. Creditor filing a bill agaioſt executor can- 
not make a debtor of the debtor à party: 


court will on petition appoint a receiver, 
and compel the executor to allow his name 
to be uſed in bringing actions. Urter ſen v. 
Mair -95 
9. The Maſter's judgment is concluſive in 
appointing a receiver, unleſs ſome ſubſtan- 
tial WOE: is 1 n. v. Gar- 
land. 137 


| 10. Any creditor may ak an worder 4 


ſeeuting a decree for an account. 165 
11. Defendant being outlawed, motion, that 
he might appear within a limited time up · 
on the equity of ſtat. 5 Geo, 2. c. 25. 
granted, though he had not been in the 
kingdom for 2 years before the ſubpœna. 
- Clarke v. Wright. + 1883 
12, The Court condemned the practice of 
allowing as much time of coutſe after an 
- inſufficient” anſwer as on the original an- 
ſwer ; alſo as to the coſts, of attachments; 
and propoſed a _— 1 8885 (a) Anong» 
MOUS. e 
13. At the Ralls after ele anſwer an 
order ſor time is obtained- on petition ; 
and defendant never gets as much as for 
the briginal-anſwer. 270 
14 On opeging biddings the Court in the 
tefetence of coſts of the purchaſer will not 
give a particular direction for à ſpecific 
ekpence. Aimee. 286 
15. General demurrer put in, but never ar- 
gued, and no proceedings afterwards: the 
_ Gy cannot have he dill diſmiſſed for 
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in caſe of inſolveney in the executor the No | 


want of profecutivng as be had an equal 
power to move. A %s "Page 287 


it, but may recover upon the loan. 


it was applied to the uſe of the colliery 
_ ſome of the owners fetired; and it was 

|  - paid for by thoſe only, who remained: the 
former owners are not neceſſary parties to 

a ſuit by thoſe, who remained, againſt the 
vendor on vecount of — 


Davian. 317 


of truſt, and injunction to prevent recovery 
at law of another ſum under/the ſame cir - 
cumſtances: upon the anſwer coming in 
the injunction was diſſolyed, and the mo- 
ney paid under the action: not neceſſary to 
charge that fact * ene ee bill. 
Maſſey v. Davies. - #-/ 17-488 
19. Motion by e or 4 ſeparate anſwer 
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7 * 


dy a feme covert, becauſe her huſband was a 


_ priſoner in the King s Bench, xeſuled. Ano- 
mens. 29 32 


29: Motion, that a perſon 3 beſt pur- 


chaſer ſhould complete his purchaſe by a 
"certain day, refuſed; the report not being 
_ abſolutely confirmed. Anonymous. 335 
21. After final report of coſts, &c. nothing 

remaining but application of the fund, or- 

deted, that ſervice an the clerks in court 
of the defendants ſhould be good ſetvice, 
in order to confirm the report, on motion 

- and affidavit, that ſome lived in the EAI 
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| ſhall not be compelled; to anſwer fartber, | 
I Ferrard v. Saunders. 


cope; of a ſpurious wow. for (ale. Dilly 
24. There WO W bills upon dic. 
tinct inysſions of a patent: otherwiſe of a, 
e of Kaen © or os, LNG of a mill. 
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#6. Creditor by note need not declare upon | 


| 
* | 393 
2437. Timber purctiafed for a colliery: before | 


Maſſey v. 


7d Hei br hewch | * 


th. 
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and We/t Indiu, and others in different | 
7 parts of this country, though there were 
8 five defendants. Jochen v. Angnymous. 

| ; 417. 
22. Defendant fading . anſwer a purchaſe 
for valuable conſideration without, notice 


23. The proprietor df a copyright muſt fle 


ſeparate bil's againſt each bookſeller taking | 
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25. Biddings opened on advancing 1001. on 
800 J. * 200 l. on 12004 Anonymous. 
Fage 487 
26. The courſe is not to eſtabliſh a deed be- 
tween buſband and wife on ber ſeparate 
eſtate without the preſence of the wife in 
"court, where the e put. the parties to 
file a bill. | Foo 
27. Plea of a former ſuit eg for the 
fame cauſe ſet down by the defendant was 
ſtruck out: but the plaintiff not having 
procuted a reference to the Maſter within 
a month, the bill was upon motion diſ- 
miſſed under = grows order. Baker v. 


Bird. 22 


SEE Mas 3. + Mas 6, 7. . 
4. Baron aud Feme 1. Fraud 7. Intereft 
5 5s 6. Interpleader 2. N 


enn tion. 


1. "Alas of record are preſumed. Deeds | 
are preſumed to be loſt. 383 


SEE Charity 7. Evidence 6. Lach 28. 
"wr 1. Reſidue bs : 


- Puincipal, and Agent. 


1. An agent, who was to have no FOR" 
beyond his ſalary, decreed to account for 
profit made by a clandeſtine ſale to his 
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principal on his « own account. Hay v. 
Davies. FW : 3817 
Pyinetpal: and Surety. 


1. Obligee in à bond with a ſurety without 
communication with the ſurety takes notes 
| "From the'principal, and gives farther time: 
the ſurety is ee ana v. a 
ton. ps. 3540 
2. Creditor ſues the pri . by direction of 
the ſurety, but without his privity agrees to 
Gy ne execution: the ſurety is diſcharged. 
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Purchaſs and Purchaſer. 


4 | 4 2 ae 10 be compellecl to take | 
1 un. equitable eftate. Page 100 
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2. Expence of conveyance. Falls on the pur- 


r * 
8 cChaſer, if no particular ſtipufation. - 165 | 1 ” E: 
5 15 J. Purchaſer wich notice is bound in all "55 | | = Power 10+ Wn? oe 5 _— "2 We N 5 
ſpects as the vendor z therefore where te- 3 . 
| nant for life granted leaſes for lives under * Be mote Linti WR. | 
a power, and bound himſelf upon the drop- SEE br 15 Power 6. . 
ping of 2 life to grant a new leaſe with | rn N FRO 
5 the ſame proviſion for renewal on the death | - 4 D e Bi Ront.” FEY 
of any perſon to be named in any future 538 d 2 . 
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lenſe, and aſterwards joined in a fale, tho | SEE . 
the power is exceeded, yet if a life drops 
in the life of the leſſor, the purchaſer hav- 

ing notice mult ſpecifically perform by 
granting a new leaſe with the ſame provi- 


| ""Repreſe! ge, en 
h 1. TherF no „ and 
= © fioh. General notice to a purchaſer, that 2 un Len 'n e ee the death 
3 — - 1 n of 4 lunatie co have property, Which was 
1 ere , PN” | Altered by the Court, reftored ; therefore 
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wen. Taylor v. Heiter. 437 
4 * Purchaſer being told, part of the eſtate was 


the produce of timber on the eſtate of a lu- 
natic cut and fold by order vn report, that 


885 of x tenant, was bound ws | ic would de for bis benefit, is 'petforial 
* + 8 aſſets. enden v. Lord Unpn. 6 
5. This court will not take the Gen ng 2. Neil and e eee „ 
againſt a purchaſer for valuable conſidera- equally volunteers molt take what they 
tion without notice; xy even to'PErpe- | find ar the Yeath of the perfon entitled for - 
tute teſtimony againſt bim. ut in the condition, 
, in which they flad 
We Confideration 5H 2 14 222 PI. $ it; ö i wy QTY NOI the ſubject. 
1 8 8 1 8 70 
; . ne OetY N 1 17 3 bailiff cuts timber withdur + 4; 04 
PEE! 2 . | |- and before it is ſold the party dies, it 
| \_ n ecelv 9 2 perſonal aſſets,” and the heir has en 
ö * 


againſt the perſonal repreſentative ; nor is 


Ar. no (objection to 2 1 ab ow is + there. apy equity between them on the 


aQiſing barriſter : bu | ſubject. 74 
2 ee de the be ee ger 5 4. As between real and Er - e 
r yr 157 | tives their rights are purely legal. Cnance 
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N decides between them; and neither "has 
3 8 SER Prabic- > * 2 5 „ equity to convert the property. The 
3 7 EOS» ew. af - Intent of the teſtator is confideration for 
| Recommendation by Will eite, 176 
ee 15. K repreſentative mult take bis intereſt 48 
SEE Wil 11, 4% 5 4+ fortune has direRted it, and has to equity 
I. to vary it; therefore where a lunatic dies 

"Reed. 
1 Sun eue. 1. 8 5 239 I a 
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+ Entitled to an eſtate and alſo to a charge 
upon it, the heir takes it diſcharged : a 
truſt term to ſecure the charge makes no 
„„ ot one, * 


. 96 
| * 


_ 
. 


* 


7 EPP<EEIG - 
_—— ».,. on, "i - 
* T 2 * 7 1 


* N 
* 
af . 


27 
* 


EX 


6. Teſtatrix directed her real elnte to be ſold 


- perſonal eftue; and thereout and out of 


SEE Will go. r 


ent preſumption againſt him: a legacy 


WES T ABLE: 


1 for-it remmglas inert waleſs be- 
quired 90 by exacuted-for proper purpoſes: 
the truſtees have no diſcretion. -.. Lord 
Compton v. Oxendin. '. Die 261 


aud all her eſtate ty be von ver ted into money 
for the purpoſes of her will: the will was 
ſatisſied without touching the real: no 
equity for the next of kin againft the heir. 
Chu v. Pathers 271 
7. Teſtator gave real eſtates to be (old, and | 
the produce to be eonſidered as part of his | 


his perſonal eſtate gave legacies to his next 
of kin, heir and others: he gave other 
eſtates to be ſold, and the produce to be 
conſidered from thenceforth as- other part 
of his ſai perſonal eſtate, and to be diſ- 
poſed of in .manoer following: be then | 
gave legacies, and ſome eſtates ſpecifically, | | 
and other legscies out of his ſaid truſt mo- 
nies and perſonal eſtate; and gave his ex- 
-ecutor-$009 J. 40 be diſpoſed of according 
do any iaſtructions he might leave in wri- 
ting, and gave all the reſidue of-his goods 
aud chattels, perſonal eſtate and effects, 
whatſoever, ſubject to debts, legacies, Acc 
No inſtructions being found, the heir is 
1 the Bhs Collins v. Fakemen. | : 
Gs OE 7 03 | 
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Mn is 3 an unbsqueatbed | 


reſidue, unleſs: there is a ſtrong and vio- 


to him affords ſuch preſumption; but parol 


evidence of che intention is admiſſible 


to rebut that, and is not to be conhoed | 


to the time of wabing the will: but 


it muſt be to ſhew fbe intention at hat 
time any. ne Laois 465. 
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* ee Ae to the re. 5 
_ eutoh, who was alegatee, upon the jaten- | 


COP. rn ** | 
|. * Clonal v Ve Talaue. 4s 


[ Refiduary begueſt aud e, 
22 Eau. age. 2. 
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35> 36, 37 38, 3Þ 90,46. 
Roman Catholics. 
SEE Mortmain 2, wk M4 


perty to go ſo as to produce the ſame effect: 


band to pay his wife, if ſbe ſhould ſurvive, 


berſelf with a bouſe yearly for liſe: after- 
Wards by will he gave her for life an eſtate 
and Houſe, above the value of 100 l. a year 
wih tbe hauſchold goods &c. and an an- 


at different times ſram thoſe in the arti- 
cles ; held got à performance, nor in- 
£ tended as a ſatisfaction; no ſuch intent 


463 
1 Gan to leave a Ne of N 
which is hot done: but perſonal is per- 
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1. A covenant is ſatisfied by adeg! om" 
thus lands ſuffered to deſcend are a ſatis- 
faction of a covegant to purchaſe, 355 
2, Covenant in marriage artiNes dy the huſ- 


2004, as a Jointure and 507. to provide 


- auity of 4604, commencing and payable 


* expreſſed. 9 v. un. | 


mitted to deſcend ſo that an equal or 
' greater ſum would go according to the 
covenant: that is 9 404 
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| 1 Paintenance. 
SEE Baron and Feme 6. 


* Solleitoy. | 
SEE Attorney » Interpleader 5. Receiver For ns | 

Special Occupa nt. 
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Stale Demand. 
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Cracking Secgittles. 


1 edel ſecurities plzdged for a Serie 
debt: after a mortgage to the creditor the 
ſame ſecurities with others were pledged 


to him for the balance of an account: the | 


tranſactions being; diſtin, redemption of 
the perſonal ſecurities was decreed-without 
© diſcharging what was due on the mortgage. 
Fine v. Smith. * "SIA 
2 engaged with B. in one mortgage may 
8 er tho* B. has pledged another eſtate 
. to. the ſame perſon. 376 
3. Bond cannot be tacked to a San 7 F 
$1 eee the mottgagor or eteditors ; but 
may againſt the heir merely to pid; cir- 
25 3 of * x 37 
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be Rr or his tc, 17 wag 


| 


3 
8 * 4 
= r _ > P 
5 
2 
8 *% 
_- s * = 


ö 4. Tes engste he he Bes perſon - 


lute at la: mortgagee may inſiſt, chat 
both or neither ſhall be Tedremed by the 


N 
i - Tenant. - = 5 
orn. 57 8. Londbrd. . 5 


Tenant in Common. 
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SEE beni I; will 7. 


| "Tenant * Life. 
SEE * 4 3 


—— + - '. 4:5 
I« il! to eſtabliſh the reQtor's righe's to hikes 
and for an account: the defence, tho”. in- 
formally ſtated as a preſeription de non de- 
cimando in a que gfate, was as to two thirds 
poſſe ſſion by the lord of the manor under 
an apparent. ti:le by vatious conveyances, 
Sec. ſtated by the anſwer, from 37-Hen. 8. 
of the lands with tithes generally or two 
. thirds ſpecifically, with evidence of repu- 
tation and notice to the plaintiff, who had 
purchaſed the advowſon, and was leſſee of 
the tithes: but the commencement of the 
title did not appear : the bill was diſmiſſed 
with coſts. Strutt v. Baer. 525 
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| "Criſt and Ten tee: 


1. -Trufles charged Sh bs 5 wilful 
miſconduct, as hot paying money into 
| court purſuant to an order: but light dif- 
ference in the ſums admitted and reported 
ia his hands is not ſufficient ;/ and farther 
inquiry, whether he made intereſt, not to 
be ditected, unleſt a b Sammes v. | 
 Ricknian, | 36 
| 2. Te not deprived of <oſts 199 ee 
miſconduct, in NID wb OR he” is 
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| 7 Where teſtator defires, all his x money may 


SEE Eſcheat i. "led 7. Lacbeſ 4. Lunatic 6. 


122 A 5 being truſtee” is in this 
5 4. Refidue unbequeathed: codicil diſpoſing 


8 filled up, and unexecuted, found with the 


| 25 Teflator direfted « a new 8 to be ap- 
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| charged with intereſt. Sanimes v. Rickman, 
Page 36 


coutt the ſame as an individual. 


46. 
eof-it, but with blanks for names, &c. not 
will ; and contradictory evidence of intent: 


tee for the next of kin. Hornſby v. Finch, 
ST © OR = 
5. A legacy will not take away executor's 
_ right to the reſidue, unlefs inconfiſtent with 
— he is to take the whole. 
80 


pointed, if either ſhould die or become in- 
capable of acting: one abſeonded charged 
with forgery, but was not outlawed: re- 
| ferred to the Maſter to appoint a new 
_ truſtee. Millard v. Eyre. 94 
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be diſpoſed of as land, or vice verſd; that is 
_ direct truſt, and will be executed in 
equity. x | 170 
* The rule, that. i to rd laid out in 
land ſhall be conſidered as land, holds on- 
by where the quality of land is imperative- 
ly fixed on the money. 


5 Wh 


.truſt different from what it really Was: 
but general miſconduct, &c. is not a_ſuf- 
ficient ground. Ball v. Mantgomery. 192 


w 


10. In caſe of a truſt the eſtate in the truſtees 


will ſupport contingent - remainders. 234 
11. Legacy to an executor for his care: that 
is equivalent to a declaration. of truſt ; 


therefore evidence is not «dmiſhihle. 473 


f 


A 5. Will 2, Il, 12. 


U. 


| 1855 Ale. 1 1 58 8 
1% FeoFacat. by deed te a relation and bis 
heirs, but no livery of ſeiſin: it ſhall. be 2 
conſtrued a covenant to ſtand ſciſed. 226 


2. There may be any number of ſpringing: 1 


— uſes i 21 years * _— being. 


"TABLE OF cohrz NTS. 


a. 


executor having a ſpecific legacy is a truſ- | 


184 
py. Cofts refuſed to a truſtee fettiog up a 


Atte and Occupation. 

"SEE L. %. | 

© ſure. 
2-4 


deter Kemainver. 
SEE Power 10. 


efting, time of, | 
SEE Will 7 29, 41, 48, 49. 3 


Altar. 


SER * 8. | 

t. Petition to the Ld. Chancellor as viſi- 

tor of Trinity Hall, Cambridge, there being 
no heir of the founder, to declare the 
election of a fellow void, and to order the 

- petitioner to be admitted: the court of 
King's Bench having in a fimilar caſe de- 
clined juriſdiction, ' the Ld. Chancellor 
heard the petition, and upon the conſtru - 
tion of the ſtatutes diſmiſſed it. Ex parte 
e. 


SEE Charity 2: r 
SEE Babe B. Intereff 2. 
Po A 

SEE | Borav and Roms "YI 

| 1. Teftator directed money to be laid out in 
manors, lands, tenements, tithes and bere- 
ditaments, or very long terms, with limi- 
"tations applicable to real eſtate: the me» 

© ney not having been laid out, the crown, on 


failure of heirs has no equity againſt nexe - 
of kin to have it laid but in real eſtate in 


0 "x 2 
: * 


| 241 
Vor. I. a = 


order to claim by eſcheat : the deviſees on 
1 D decoming 
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_ . 


for want of her examination; 


2. Deviſe of freehold and | copybold; ſurrendred 


bis heirs and afligns for ever, | 
veyance was made. The grand-daughter-- 1 - 
p 
| 
| 


al tellator. Habergbam v. Fincent. 


| 4 


e lens ey have the op- = 
| tion given by the wilt; anda deed of ap- 


* pointment by one, a fame covert, wis held | 


beir cfaiming it as ineffeQtually diſpoſed of 
Walks! v. 
Denne, Page 150 
to the uſe of the will, to truſtees and the 
ſurvivor and his heirs, in truſt to pay debts 
and legacies, an annuity to the teſtators 
ſvn, and for other N ; then on the 
marriage or attaining 21 of his grand- | 
daughter to convey-to her for life j remain- 


Ter to truſtees, &c. remainder to her firſt | 


and other ſons in tail male; remainder to 
her daughters in tail general; remainder 


to ſuch perſons, for ſuch eſtates, and ſub- | 


je& to fuch charges and conditions, as be 


ſhould by any deed or inſtrument with 2 | 


or more witneſſes appoint, The next day 

by deed poll with two witneſſes reciting 
I) kis will, and that he had teſerved a pe 
er f gilpoſing of his eſtate farther, he 


_ direQged his. truſtees immediately - after | 
_ the death of his grand+daughter and failure | 
ol her iſſue to convey all his real to the firſt | | 


and other ſons of his ſon in tail male, then | 


to his daughters in tail genera), then to the | 


. right heirs of the ſurvivor of bis truſtees, 
No con- 


died without iſſue: then the ſon died 
without iſſue, leaving one truſtee ſurviving. 
Under the will alone the truſtees have a mere 
legal eſtate ; and all the equitable intereſt 
beyond the expreſs. diſpoſitions would re- ; 
ſult to the ſon as heir: but che Ured was 
conſidered as a codicil ſufficiently executed 


| 


| 


to paſs copyhold, but not freebold.. Tbe 
laſt limitation is a contiagent remainder to 
the heir of the ſurviving truſtee; and a 
conveyance was YireAed with an inſertion 


of truſtees to ſupport that remainder. as to. i 


copyhold during the life of the truſtee, and 
| all the freehold to go to the heir of the 
204 
85 Wbere a teſlator refers enpreſily to 8 pa- 
ber already wtitten, and deſeribes it fuf- 


KY 


A | the copyhold; the rents and profits of tbe | 
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i 5. A deed aid a will cannot unite. 
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nun Hincorporelebit de Mm. 


Page 228 


| 4. A rent le & tenement, aud "therefore con- 
ſuſheie it indication of her intention, that 


it ſhould continue peffonal, againſt ber 


not paſs by will without 3 witneſſes, if out 
of frechold; the word « tenement” being 
in the ſtatute of frauds. 


6. The deciſions, that land charged with le- 


- - * 
235 


gacles by a will duly executed is liable to 


: legacies given by an uiatteſted coditil, 


do not go upon a power reſerved to the 
teſtator to increaſe the charge by'a future 
act, which cannot be, but upon analogy 
to the caſe of debts. 


The rule bas not 


been extended to the caſe of a primary 


charge on land, but only to a charge in 
aid of perfonal; from the luQuating na- 

_ twfe of which it is nerefſarity uncertain. 
236 

7. Teſtatrix give ſtock to truſtees on truſt 
to pay the dividends to her niece for life, 
and after her deceaſe that the ſtock ſhould 
be equally divided among the brother and 
4 ſiſters of the reftatrix, and in-like man- 
her among the ſurvivors or ſurvivor of 
them. The niece was reſiduary legatee. 
This is a tenancy. in common between 
thoſe alive at the death of the niece and the 

_ repreſentatives of fuch as died in her liſe. 
Roebuth v. Dran. | 265 
8. Deviſe of land to be ſold: money produted 
by the Yale charged with fimple contract 

. debrs on implied intention. Kidney v. 
Chu ſſmakr, | ? 267 


9- "This clauſe ae 0 a will * Firſt, 1 


« will and direct, that all my, legal debts, 


« fully paid” is not ſufficient alone to 


* charge legacies on real eſtates ſpecifically 


_ deviſed; for which the intent muſt be 
clear. Kipbiley v. Kightley, 328. 
10. Where teſtator means for a valuable 
or meritorious conſideration to create a 
charge, which by law he cannot, Equity 
will aid the intention, and even ſupply a 


« legatits and funeral expendes, halt be 


deſect, as the want of aſurrender.; but the 


intent muſt be clear, 332 
11. Truſt raiſed under a vicommetd.tion by 


will to a legatee to diſpoſe of her legacy 


among certain per ſond "after her death. 


| Ae. Amghicy. T 333+ $29 
105 12. Teſtator 
e -4- 5 | y 


ABE 0 


13. Teſtator by Hiwing his deſire creates 
._ a truſt, unleſs plain words or neceſſary 


_ © 2\mpllearivn, mat were le to be x diſers- | 


tion to defeat it. | Page 335 
| * 3 Teſtatrix, mortgagee of an eſtate, of 
Which her brother was tenant for life, and 
having bis bond for ſome arrears of intereſt, 
bequeathed to him the arrears of her mort- 
- gage on his eftate; likewiſe a bond from 
' him in her poſſeſſion: the principal mortgage 
money does not pals. Hamilton v. Lloyd. 
| 490 
14. The rules as to tevieativnns of wills are 
the ſame in law aud equity. Brydges v. 
The Dutcheſs of Chandos. 417 
15. Articles to ſettle eſtates of the huſband, 
ſubject to certain uſes and truſts, on the 
firſt and other ſons in tail male; remain- 
der to the huſband in fee: the huſband 
confirming the articles deviſed the ſame | 
eſtates in caſe he ſhould die without iſſue 


| 


male, or on failure of iſſue male in the life | 


of his wife ; and by a ſubſequent ſettle- 
ment in performance of the articles con - 
veyedͥ to truſtees and their heirs (after cer- 
_* tain uſes and triiſts) to the uſe of the firſt 
And other ſons in tail male; remainder to 
nimſelf in fee; the whole 'fee being con- 
veyed, and ſome of the purpoſes being in- 
conhſtent with the will and the articles, 
the will is revoked as to the ſettled eſtates. 
Bages v. The Dutcheſs of Chandos, ib. 
16. If lands deviſed are conveyed for 2 par- 
tial purpoſe, as a mortgage or payment of | 


| 


© debts, it is a revocation pro tante only, 


Sat 


the ts tn. At Ht 
_— 


Ot £42; 


20. A recovery after will, cho no Intention 
Page 430 


to revoke, is a revocation. - 
21. A covenant may be a revocation of a will. 
36 

22. Deviſe, fubje& to a term of 1000 9: 

to A. in ſtrick ſettlement ;- remainder to 
B. in ſtrict ſettlemeut z and after other 
limitations in tail, temalniſer upon truſt to 


4000 ,. to be applied firſt to debts, legacies 
&; the rents, profits, and emoluments, 
ariſing, growing or received, from the real 

and perſonal to be applied todebts and le- 
gacies, and afterwards to be an aggregate 
fund and attend the inheritance; the in- 
tereſt of the 4000 J. to be paid out of the 
rents and profits of the eſtates in the term; 

the rents and profits to accumulate, till 
one of the deviſees ſhould attain 21 ; then 
to be paid to him: by codicil, the teſtator 
reciting the truſt to ſel] bequeathed part 
of the produce, and gave all the reſidue, 
and all the reſidue of his perfonal not diſ- 
poſed of by his will, to his legatees : the 


reſidue of the money raiſed under the 


term and of the petfenal i is to attend the 


| inheritance; and the Intereſt is payable 


to the tenant for life, the principal to the 
firſt tenant in tail. Sheldon v. Barnes. 444 


to de applied as after meationed : if no diſ- 
poſition is made, the heir ſhall take. 447 
24. Teſtator created a term for debts. and 
* legacies, and gave 19004. to his niece to 
be paid immediately after his deceaſe, if 
"the ſhould be then matried; if not, the 


Brydees v. The Dutcheſs of Chandos. ib. | 


17: The rule that _after-purchaſed lands do 
not paſs by a deviſe, does not ariſe from 


the word © having” in the ſtatute of wills, 4 


bot from the difference between the Re- 
man teſtament or wills of perſonal eſtate, ' 
nnd a deviſe bythe law of England; which 
is an appointment of the perſon to take 
mme ſpeeiße eſtate in nature of a coovey- | 
© "ance, tho” Auctuating till death, 427 
1s. Partition is no revocation of a deviſe; 
* - otherwiſe if the vbje& extends farther, even 
merely to a power of appointment. 429 
29, Legal eſtate taken after a deviſe of the 
"equitable ' ſtats; "that 8 no revocation. 
e rene 


intereſt of the ſaid legacy to be paid her 


of her death or marriage; if ſhe ſhould 
die unmarried, the legacy to lapſe for the 
denefit of the eftate; and by codicil he 
gave ber 200 J. in addition to what be had 


be ſold : the truſt of the term was to raiſe - 5 


1 Land deviſed to be ſold; the produce 


for life, to be calculated and paid to the day. 


given ber by the will: held; that the ad- 


ditional legacy is to be raiſed out of the 
_ ditions ; and the legatee having married 


er v. Clowts- . | 449 
25, A.legacy ſubſtituted 5 another hall de 


the ſame conditions. | 


ſame fund, and ſubject to the ſame con- 


aſter the teſtator's death is entitled. Crow- | 


. raiſed out of the ſame fund and ſubject to 
450- 


Z 
4 


MS en * 
* * * 


3 


-% 


ww 
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mente, ſubſect to 8 term of 11 years in 


3 ul to receive the rents, iſſues and pro- | 
\ fits, of the premiſes, that from time to time 


ſhould acerue àhd become due, and diſpoſe” | 75 
ſubject to the contingent limitation over, 
and upon B's death leaving children be- 


&c.: an advowſon in groſs paſſes 3 and a 


_ fale of the next - preſentation within the 


term by direction and for.the benefit of the 
ceftuy que truſt was eſtabliſbed. Earl of A. 


bemarle v. Rogers. Page 477 


27. Bequeſt to the uſe and behoof of A. and in 


28. Teſtator deviſed all his 5007 wel- 


Aditaments, and all his real eſtate wbatſo- 


cafe of her deceaſe, to the uſe and behoof 


of her children ſhare and ſhare alike : held 


a life intereſt only in A. the capits] to her 
children after her deceaſe. Ld. Douglas v. 


Chalmer. 50 1 


ſuages, lands, tenements, tithes and here- 


* 


ever except what is hereinafter men- 
tioned and deviſed” to the uſe of all his 
children ſucceſſively in ſtrict ſettlementʒ 


8 


lt ths 


© and gave two of them annuities, which he 


charged upon a rectory held by him under 
2 leaſe for lives, which he ditected to be 


. renewed, if thoſe two children or either 
ſhould be living at bis death, and that their 


lives or that of the ſurvivor ſhobld be in- | 


ſerted in the new leaſe, and the fine paid 


vut of his perſonal. He gave port of his 


perſonal ſpecifically, and directed the re- | 
ſidue to be laid out in land to be ſettled 


to the ſame uſes as his real: but after- 


wards by a teſtamentary paper unatteſted 


be diſpoſed of his perſonal otherwiſe :- the 


heir contracted to ſell the leaſe of the rec - 
tory; and upon a caſe ditected to the 
Court of King's Bench on his bill for ſpe- | 
cific performance the certificate was, chat 


the leaſe did not paſs by the will, / but de- 


vol ved on the heir as ſpecial occupant: but” 
the Lord Chancellar conſidered that title 


too doubtful to be forced on a purchaſer. 


1 4 oF Three annuities far a term of years be- 


"© 


+ either without iſſue, his or her annuity to | * 
9 pe A 


Sheffield v. Lord Mulgrave.” 520 


queathed in truſt for 3 children, A. B. and 


C. reſpectively ſor life; in caſe of the 


death of either leaving any child or ehil- 


A 


©  ".,, vided between ſuch child or childreo ſhare | 
| and ſhare alike; in caſe of the death of 


1 


i or- contaare. 338 


D 26. 'Devile of late, tenements and deredita- * 
egqually ſhare and ſhare alike; with a i 


mitation over in caſe of the desths of all 


— 


8 
” 


| the ſeveral per 
ſhould for ibe time being be entitled to 
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80 to ihe freies of farvſvor of: „ 


without iſſue as aforeſaid: A, died with 
out iſſue: As annuity went to B. aud C. 


Jongs in moieties abſolytely to his ad mini- 
ſtrator and C. Vander gucbt v Blate. P. 3 34 


30. Teſtator deviſed freehold eftate to his 


brother, and his wife for their lives; re- 


| mainder to J., bis nephew, and the heirs 
male, of his body ; and for default of ſuch 
iſſue to B. in the ſame manner ;- remainder | 


over: he gave ſo much of the ſame eſtate 
as was leaſchold, to his brother and his 
wife for ſo many years of the term as they 
or the ſurvivor ſhould live, and directed, 


that after the deceaſe of the ſurvivor the 


leaſchold premiſes ſhould from time to 
time be held and, evjoyed and belong o 
ſons in ſucceſſion, who 


the freehold, ſo far as the rules of law 
would admit, and gave the ſame direQion 
as to the furniture of the manſion houſe. 


By codicil reciting, that be had deviſed 


the freehold part after failure of iſſue male 
of A. to B. in tail male, Sc., be revoked 
thoſe limitations, and after failure of iſſue 


male of A. deviſed to others, and repeated 


the diſpoſition he bad made of the leaſe- 
hold and furniture: | A. takes the leaſehold 
2bſolutely. Fordyce v. Ford. _ 


Standen v. Standem. 589 


32. Deviſe of real to be fold and the Wah 


with the perſonal to teſtator's wife for life, 


1 power to appoint a moiety by deed or 


will with two or more witneſſes : the 


_ eſtate was not ſold: the wife, having no 
_ other real eſtate, by will with three wit⸗ 
neſſes gave ſpecific legacies, ſome deſcribed. 
to have been her huſband's, and all the 


reſt, reſidue and remainder, of her eftate 


and effects of what nature or kind ſoever, 
| | and whether real or perſonal, and all her 
© . dren his or her annuity to be equally di- | 


plate, china, linen, and other utenſilz, 


which ſhe ſhould be poſſeſſed of, incereſted 15 
in or entitled to, at her deceaſe : : the. 


power is executed 1 the refiduary clauſe, 


"Evidence 


RD 


536 
31. A wrong deſcription of a legatee will 
not defeat a legacy given to bim by name. 
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bad as other real eſtate, rejecded. Stonden 
. Kaan. * Page 89 


33. By marriage articles the huſband cove - 


1 A .vanted' to convey. to the uſe of himſelf for 4 
| life remainder in truſt to ſecure an an- | 


_ |", remainder to teviiees for years to raiſe | 


tanto. 


I nuity to his wiſe for life in bar of dower ; 


portions; remainder to the ſons and 


| . _ daughters ſucceſlively in tail; remainder | 
do his nn right heirs: afterwards be de- 
viſed upon condition that he ſhould leave if 


no iſſue ; and after the will he, ia pur- 


ſuance of the articles conveyed to truſtees | | 


"and their heirs to the uſes and truſts of the 
"articles: the will is not revoked. II. 


lam; v. Owens. 595 I. 


34. The rules as to revocation applied to le- 


gal eſtates are in equity applied to equita - 


dle eftates, Mortgage in ſee is à total re- 


vocation at law, but in equity only pro 
8 | 598 

35. Recovery by tenant in- ' tail with rever- 
ſion in fee is à revocation at law; ſo in 

- equity, if an equitable ate. 599 
36, Where a deviſed eſtate is differently me- 


8 with the perſon, * 
bes deen the will, to hew, the teftatrix | © 


The teſtator's ſiſter died in his life ; and 
her two daughters were bis co-heireſſes. 


Some real eſtates were purchaſed between 4 


the executions of the will and codicil. As 
to the real -eftate the will is not revoked, 

but is . republiſhed, by the codicil; and 
the zwo nieces are entitled to all the real 
eſtates and to thoſe directed to be purcha- 
ed as tenants in common in fee. Meggiſnv. 
Moore. _ Page 630 


41. Deyiſe to the, | heir. at law. and his iflue 


male in ſtrid ſettlement; remainder in 
truſt to be fold and the money to be diſtri- 
duted among certain perſons or the ſurvi⸗ 
vors ot ſurvivor of them, and that the ſhare 
of one ſhould previous to her marriage be 
| ſettled upon her for life, and after her 
death upon ber flue, in default of iſſue 
upon her right heirs: the produce of the 


 dified, there is a revocation: otherwiſe; de ende conſidered as perſonal, and veſts 


395 Conveyance in fee for payment of debts 


where the teſtator remains with the Jamie, 
eſtate and intereſt, and ſubject 7 the ſame 
means of diſpoſition, tho* changed 4b 
the legal or equitable quality. 


600 


is no revocation, 


38. Fine for the mere purpoſe of a partition 


is no-revocation even at law. ib. 


. 39. Articles to ſell a deviſed eſtate are a re- 


vocstion in equity, but not at law, , 601 


40. Teſtator deviſed all his real eſtate to his 
ſiſter for life; remainder to her children 


8 ſhe ſhould appoint; for want of ap- 


pointment, to all her children and their 
heirs as tenants in common, His ſiſter 
| having two daughters, by a codicil, decla- 
red to be a codicil to his will not then at 
hand, he gave one of them an annuity: and 
directing his annuities to be paid out 
of his 3 per cent ſtock he charged them 


on his real eſtate in caſe of a deficiency ; 


and direiog the reſidue of his perſonal 


este to be inveſted in freehold lands 
aud hereditaments, he recommended to 


Bis ſiſter to ſettle and convey or = with © 
Vor. II. 


— 


4 


in the ſurvivors at the death of the tenant 


for } life without iſſue male. Aſettlement in 
+. FLruſt for- 


the huſband for life, then for the 
e, then for the children, as they 


ould appoint, in default of appointment, 
equally z if no children, according to their 
joint appointment ; in default thereof, to 


the buſbanc, his executors &c. is a ſuf- 
_ -- ficient execution of the direction in the 


will. Brograve v. Winder. 634 
42. Witneſs to a will not intereſted at the ex- 

ecution or death of the teftator is compe- 

tent, tho” intereſted at his examination. 


Brograve v. Winder. | » IM 


43. Teſtator gave the intereſt of a bill of 
exchange on the Eft Tadia company to 
his wife for life, and directed, that after 
her death the bill ſhould be fold, and the 
money divided among certain perſons with 
ſurvivorſhip in caſe of the death of any in 
her life. 
. bulk of the teſtator's property, was paid 
in his life: that was not an ademption of 
the NO" Coleman v. SI 639 


44- e 


gE + 


ber buſband in 1 bie 
eſtates and property, which the might de - 

give from him after his deceaſe, to the uſe. 
ol her two daughters for life, in ſuch parts 7 
| ſhares and proportions, as the ſhould ap. 
, - prove, with remainder to their reſpective | 
iſſue, and croſs remainders and the uſual 
powers and clauſes in ſtrict ſettlement. | 


This bill, which conftituted the 
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